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EXCHEQUER  OF  PLEAS,  EASTER  TERM,  5  WILL.  IV. 


Stancliffe  v.  Hardwick.  1835. 

Trover  for  two  horses.     Plea — not  guilty.     At  the  since  the  new 

trial  at  the  last  ^iimiTt^  Assizes  for  the  county  of  Zran-  dant  who  pleads 

caster,  before  Gurney,  B.,  it  appeared  that  the  plaintiff,  a  "n^'J^^Jg"^^"" 

wharfinger,  and  the  defendant,  a  carrier,  agreed  to  set  up  trover  admits 

-      thereby  only 

a  waggon  in  common,  and  that  each  party  was  to  supply  that  the  plain- 
two  horses.  This  was  done  accordingly ;  and  on  the  dis-  p^J^/ i^the 
solution  of  the  concern,  a  dispute  arising  as  to  the  two  *?*^.*?  "TP*** 
horses  supplied  by  the  plaintiff,  the  latter  brought  this  would  be  enU- 
action  to  recover  the  value  of  them  from  the  defendant,  against  the  de- 
who  had  seized  and  sold  them  for  the  alleged  purpose  of  J[jp^^„^on 
paving  the  partnership  debts.    For  the  defendant  it  was  does  not  pre- 

^  "     ^  ^  ^  dttdethedcfen- 

dant  from  shew- 
ing that  he  is  tenant  in  common  with  the  plaintiff;  if,  however,  there  has  been  a  conversion  in 
iact,  as  by  seisure  and  sale,  he  must  Justify  such  conversion  specially  by  way  of  confession  and 
avoidance,  and  he  cannot,  under  the  plea  of  not  guilty,  shew  that  he  was  justified,  as  tenant  in 
common  with  the  plaintiff,  in  committing  the  conversion  in  fact. 

The  convenion  which  is  put  in  issue  by  the  plea  of  not  guilty,  since  the  new  rules,  is  a  converdon 
m  &ct,  and  not  merely  a  wrongful  conversion;  and,  wherever  there  has  been  a  conversion  in  fact, 
and  the  defendant  insists  that  such  conversion  was  lawful,  he  must  confess  and  avoid  it,  by  plead- 
ing specially  the  right  or  title  by  virtue  of  which  he  was  justified  in  the  conversion. 

Where  the  defendant  has  a  lien  on  the  goods,  and  there  has  been  no  actual  conversion,  but  a 
demand  and  refusal  only,  quare  as  to  the  necessity  of  pleading  the  right  of  lien  specially. 

VOL.  II.  B  C.  M.  R. 


2  CASES  IN  THE  BXCHEQUERi 

Exek.  of  PkoMt  contended,  that  under  the  general  issue  it  was  competent 
to  him  to  shew  that  the  plaintiff  and  he  were  tenants  in 
common  of  the  horses,  and  that  therefore  an  action  of 
trover  could  not  be  maintained  by  the  plaintiff.  To  this 
it  was  answered,  that  the  plea  of  not  guilty  admitted  the 
title  of  the  plaintiff  to  sue,  by  the  operation  of  the  rule  of 
H.  T.9  4  Will.  4,  and  that  under  that  plea  no  evidence 
could  be  given  to  shew  that  the  property  in  the  horses 
was  in  any  one  else  than  the  plaintiff,  such  a  defence  now 
requiring  a  special  plea.  The  learned  Judge  having  re- 
jected the  evidence  of  partnershiptend  ered  by  the  defen- 
dant, the  plaintiff  had  a  verdict  for  the  value  of  the  horses. 
In  Michaelmas  Term,  CressiceU  obtained  a  rule  for  a  new 
trial,  on  the  ground  of  this  rejection  of  evidence;  and  in 
Hilary  Term  the  case  was  twice  argued. 

Wightman  shewed  cause. — It  is  insisted  on  the  other 
side,  that  it  was  competent  for  the  defendant  to  give  evi- 
dence of  tenancy  in  common  with  the  plaintiff,  under  the 
plea  of  the  general  issue,  notwithstanding  the  new  rule, 
which  states  that  in  an  action  for  converting  the  plaintiff's 
goods,  the  conversion  only,  and  not  the  plaintiff's  title  to 
the  goods,  shall  be  put  in  issue  by  the  plea  of  not  guilty. 
It  is  said  that  the  evidence  does  not  go  to  controvert  the 
plaintiff's  title,  but  only  to  disprove  the  conversion,  by 
showing  that  the  act  of  the  defendant  in  seizing  and  sell- 
ing the  goods,  being  the  act  of  a  tenant  in  common,  could 
not  be  a  conversion,  under  the  general  rule  of  law,  that 
tenants  in  common  cannot  be  guilty  of  a  conversion  with 
regard  to  the  property  held  in  common.  The  answer  to 
this  is,  that  the  evidence  does  in  fact  go  to  the  denial  of 
the  plaintiff's  title  to  the  sole  right  of  property,  though 
it  may  be  true  that  the  nature  of  that  title  might,  if 
the  defendant  had  pleaded  properly,  have  shown  that 
there  was  no  conversion  in  point  of  law.     It  was  held 
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by  Lord  HoU^  in  Harifort  y.  Jones  (a),  that  a  plea  of  de-  E^c^-  9f  ^^«» 
tainer  for  a  lien  was  bad  in  trover,  because  it  did  not  confess 
a  converaion  ;  the  plea  above  suggested  would^  however, 
confess  a  conversion  in  fact,  but  would  shew  that  the  de- 
fendant was  justified  in  so  dealing  with  the  goods.  [Alder* 
MMi,  B. — That  is  a  point  which  the  Court  wish  to  have 
argued — whether  this  defence  ought  not  to  have  been 
pleaded  in  confession  and  avoidance.] — One  mode  of  ar- 
riving at  a  proper  conclusion  upon  that  point  is,  to  con- 
sider whether  the  defendant  could,  for  the  purposes  of 
this  defence,  have  pleaded  any  other  plea  than  the  general 
issue,  and  whether  any  such  plea  would  not  amount  to 
the  general  issue.  If  such  a  valid  plea  could  be  framed, 
it  was  incumbent  upon  him  to  have  pleaded  it.  Now 
there  are  two  forms  in  which  such  a  pleamight  be  shaped. 
It  is  a  general  rule  of  law  that  a  tenant  in  common  cannot 
be  guilty  of  a  conversion  of  the  property  held  in  common, 
unless  be  destroy  it.  A  plea,  therefore,  stating  in  sub- 
stance that  the  defendant  at  the  time  of  the  supposed 
conversion  was  tenant  in  common  with  the  plaintiff,  and 
that  he  did  not  destroy  the  chattel  held  in  common,  would 
be  in  law  a  good  answer  to  the  action ;  and  it  may  even  be 
contended  that  such  a  plea  would  be  good  without  the 
averment  as  to  non^estruction^  for  as  the  general  rule  is, 
that  a  tenant  in  common  cannot  be  guilty  of  a  conversion, 
it  would  lie  in  the  plaintiff  to  shew  that  there  had  been 
a  destruction  of  the  property.  At  all  events,  a  plea  nega- 
tiving the  destruction  would  be  good. 

In  trover,  two  circumstances  must  concur  to  entitle  the 
plaintiff  to  recover,  property  in  himself,  and  a  conversion 
by  the  defendant.  If  the  defendant  disproves  either  of 
these  circumstances,  it  is  an  answer  to  the  action.  Evi- 
dence of  a  tenancy  in  common  shews  that  the  plaintiff  has 
not  such  a  title  as  will  enable  him  to  recover;  and  this, 

{a)  2  Salk.  654 ;  1  Ld.  Raym.  393,  S.  C. 
B  2 
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Exeh.  of  Pleas,  thereforei  might  have  been  pleaded.  [Parke,  B. — The 
Court  wish  to  have  the  question  argued  upon  the  new 
rules,  whether,  there  having  been  an  actual  conversion, 
and  not  merely  a  demand  and  refusal,  which  are  only  evi- 
dence of  a  conversion,  the  defendant  was  not  bound, 
under  the  rule  which  directs  that  all  matters  in  confession 
and  avoidance  shall  be  pleaded  specially,  to  have  jus- 
tified specially  the  act  of  conversion.  Is  not  this  analo- 
gous to  the  case  of  a  licence,  which  must  be  specially 
pleaded  ?  It  might  be  otherwise  where  there  is  no  actual 
conversion.  Alderson,  B. — ^If  there  had  been  merely  a 
demand  and  refusal,  it  might  not  be  necessary  to  justify, 
for  then  evidence  of  the  tenancy  in  common  would  have 
explained  the  refusal,  and  shewn  that  in  fact  there  was  no 
conversion.] 

Cresswell,  and  Baines^  eontrd. — The  ground  upon  which 
the  defendant  contends  for  the  admissibility  of  the  evidence 
in  question  is,  not  that  the  plaintiff  was  not  entitled  to  the 
property,  which  he  does  not  deny,  but  that  he  was  himself 
a  partner  with  the  plaintiff,  and  as  such  had  a  right  to  dis- 
pose of  the  partnership  property,  and  could  not,  with 
regard  to  it,  be  guilty  of  a  conversion.  [Parke,  B. — The 
defendant,  by  pleading  the  general  issue  only,  admits  that 
the  plaintiff  has  a  title  as  against  him  under  some  circum- 
stances. All  that  the  declaration  states  is,  that  the  plain- 
tiff has  some  interest,  not  that  he  has  all  the  interest.] 
The  effect  of  the  plea  is  to  admit  that  the  plaintiff  has 
sufficient  property  to  maintain  this  action  against  the  de- 
fendant; but  the  defence  is,  that  there  has  been  no  con- 
version, which  is  the  matter  put  in  issue  by  the  plea. 
[Alderion,  B. — The  new  rule  says,  that  all  matters  in  con- 
fession and  avoidance  shall  be  specially  pleaded.  Why 
might  not  the  defendant  have  pleaded  specially  that  he 
was  tenant  in  common  with  the  plaintiff,  and  that  as  such 
he  took  the  chattels  and  converted  them  to  the  partner- 
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ship  use?]    Such  a  plea  would  not  be  good.    The  new  Btek.  of  PUat, 
rules  have  made  no  alteration  in  the  principles  of  plead-  ^ 

ing,  and  a  plea  which  before  the  making  of  those  rules  Stancliffe 
was  bad,  is  not  now  valid.  Such  a  plea  would  be  bad,  Haedwiok. 
because  it  would  not  confess  a  wrongful  conversion, 
which  is  essential  to  constitute  a  good  special  plea  in 
trover,  as  it  was  held  in  Ascue  v.  Saunderson  (a),  where 
in  trover  a  plea  of  justification  under  a  writ  was  held  ill. 
[Parke,  B. — That  case  is  not  law.  The  contrary  was 
decided  in  Kenmeot  v.  Bogan  (6).  Most  of  the  cases 
relating  to  special  pleas  in  trover  turn  upon  the  question 
whether  the  facts  stated  amount  to  the  general  issue.] 
Agar^f.  Lisle  (c)  was  a  case  of  trover  for  a  cow.  The 
defendant  pleaded  in  justification  the  taking  and  detaining 
it  as  a  distress  for  toll ;  but,  upon  demurrer,  the  plea  was 
held  bad,  because  no  conversion  was  confessed.  So  in 
Salter  v.  Butler  (d),  where  the  justification  was  taking 
the  cattle  as  a  distress  for  a  rent  charge,  it  was  held  bad 
on  the  same  ground.  Dee  v.  Bacon  (e),  Allen  v.  f/br- 
ru(J)i  and  Hartfort  v.  Jones  (g),  are  to  the  same  effect. 
With  regard  to  the  case  of  Kennicot  v.  Bogan  (h),  the 
objection  there  was,  that  the  defendant,  though  he  ad- 
mitted a  conversion,  had  not  avoided  it.  That  decision, 
therefore,  is  no  authority  upon  the  point  in  question,  to 
which  the  attention  of  the  Court  was  not  drawn.  [Parke, 
B. — ^The  question  comes  to  this,  whether  the  words  "  the 
conversion  only"  in  the  new  rules  mean  a  wrongful  act, 
or  whether  they  merely  mean  the  actual  dealing  with  the 
property,  and  leave  the  defendant  at  liberty  to  shew, 
under  the  general  issue,  that  he  has  not  been  guilty  of 
any  wrongful  act  with  regard  to  the  property,  but  that  he 
has  dealt  with  it,  without  being  guilty  of  any  wrongful 

(a)  Gro.  Eliz.  434.  (e)  Gro.  Eliz.  435. 

(b)  Yclv.  198.  (/)  2  Lulw.  1637. 

(c)  Hob.  187.  te)  2  Salk.  664. 

(d)  Noy,  46.  W  Yelv.  198. 
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Etch,  of  PUm,  conversion.      Lord  AUnger,  C.  B. — The  spirit  and  ob* 
ject  of  the  nc^w  rules  were  that  the  parties  should  be 
brought  to  a  precipe  issue.  In  the  present  case,  to  permit 
the  defendant  to  give  this  defence  in  evidence  under  the 
general  issue  would  be  at  variance  with  the  object  of  the 
nilesw    Parke,  B. — It  is  extremely  doubtful  whether^  ac* 
cording  to  the  old  rules  of  pleading,  the  defendant  could 
have  confessed  and  avoided  in  this  case.]    The  new  nlles 
have  made  no  difference  in  that  respect.     The  meaning 
of  the  words  ''  that  all  matters  in  confession  and  avoid- 
ance shall  be  specially  pleaded"  is,  that  all  matters  which 
might  before  those  rules  have  been  specially  pleaded, 
shall  now  be  so  pleaded.     In  using  the  word  convernon, 
the  rule  does  not  intimate  that  it  is  used  in  any  other  than 
its  ordbary  sense,  which  is  that  of  a  wrongful  act,  a 
wrongful  conversion ;  and,  if  there  be  a  plea  of  confession 
and  avoidance,  it  must  be  of  a  confessiim  of  a  wrongful 
conversion^  which  the  proposed  plea  does  not  amount  to. 
On  referring  to  the  first  part  of  the  rule  in  question,  it 
will  be  seen  that  it  was  intended  to  leave  the  question  of 
the  committing  of  a  wrongful  act  under  the  general  issue. 
The  rule  says,  "  In  an  action  on  the  case,  the  plea  of  not 
guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty 
or  wrongful  act  committed  by  the  defendant/'    In  trover, 
the  conversion  is  the '' wrongful  act;"  and  the  general 
issue  operating  as  a  denial  of  it,  the  defendant  may  shew 
under  it  any  matter  which  proves  that  act  not  to  be 
wrongful.     Nothing  can  be  clearer  than  that  the  rule  in-* 
tended  to  distinguish  between  the  title  of  the  plamtiff 
and  the  conversion,  and  to  leave  the  latter,  as  formerly,  to 
be  controverted  under  the  plea  of  not  guilty.     The  rule 
does  not  say  that  there  shall  be  a  special  denial  of  the 
conversion.  [Alderson,  B. — In  an  action  on  the  case  for  di- 
verting a  watercourse,  will  the  plea  of  not  guilty  put  in  issue 
any  thing  beyond  the  mere  fact  of  diverting  the  water?] 
The  defendant,  under  such  a  plea,  might  shew  that  there 
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was  no  wrongful  diverting,  as  that  he  did  it  by  the  dir^c-  BxOu^ofPiiias, 
tions  of  the  plaintiiF.  [Alderson,  B. — Should  not  such  a 
defence  be  pleaded  specially?]  That  under  not  guilty 
the  defendant  may  shew  not  only  that  he  did  not  commit 
the  act,  but  that  such  act  was  not  wrongful,  appears  from 
the  case  of  nuisance  put  in  the  same  rule.  It  is  said,  "In 
an  action  on  the  case  for  a  nuisance  in  the  occupation  of  a 
house,  by  carrying  on  an  offensive  trade,  the  plea  of  not 
guilty  will  operate  as  a  denial  only  that  the  defendant 
carried  on  the  alleged  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  the  house,  and  will  not  ope- 
rate as  a  denial  of  the  plaintifTs  occupation."  ^Parke,  B. 
— ^The  immediate  antecedent  to  the  clause  of  the  rule 
respecting  trover  relates  to  obstructions,  and  mentions  the 
word  ''obstruction"  generally;  can  that  be  held  to  mean 
wrongful  obstruction?]  That  conversion  signifies  wrong- 
Jul  conversion  appears  from  what  fell  from  the  Court  in 
Bromley  v.  Coxwett{a)f  where  Heath,  J.,  says,  "  to  sup- 
port an  action  of  trover  there  must  be  a  positive  wrongful 
act;"  and  Rooke  and  Chambre,  Js.,  concurred.  The 
defendant  cannot,  it  is  true,  either  deny  the  plaintifTs 
property  or  give  in  evidence  any  thing  which  might  have 
been  pleaded  in  confession  and  avoidance;  but  here  the 
property  is  not  denied,  nor  could  the  matter  in  question 
have  been  pleaded  by  way  of  confession  and  avoidance. 
[Lord  Abinger,  C.  B. — The  case  has  been  strongly  put 
by  the  learned  counsel  for  the  defendant  upon  the  terms 
of  the  rule  itself,  but  the  construction  at  present  appears 
to  me  to  be  at  variance  with  the  object  and  spirit  of  the 
new  rules.] 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by — 
Parke,  B. — ^To  a  declaration  in  trover  the  defendant 

(a)  2  Bos.  &  Pal.  438. 
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Exeh.  of  Pleas,  pleaded  not  guilty y  since  the.  new  rules  came  into  opera- 
tion. On  the  trial,  he  proposed  to  shew  that  the  plaintiff 
and  defendant  were  in  partnership  together;  and  jointly 
interested  in  the  goods  specified  in  the  declaration,  and 
that  the  defendant  took  them  from  the  plaintiff's  posses- 
sion and  sold  them^  in  order  to  pay  an  outstanding  partner- 
ship, debt.  My  Brother  Gtim^y  thought  the  evidence 
inadmissible  under  this  plea,  and  rejected  it,  and  the 
plaintiff  had  a  verdict.  A  rule  nisi  for  a  new  trial  was 
granted,  and  the  case  has  been  since  twice  argued ;  once 
on  the  question,  whether  the  defendant  was  precluded  by 
the  plea  from  disputing  the  plaintiff^s  sole  right  of  pro- 
perty in  the  goods,  and  afterwards,  at  the  suggestion  of  the 
Court,  on  the  question  whether  the  defendant  ought  not 
to  have  confessed  the  conversion,  and  pleaded,  by  way  of 
avoidance,  his  right  as  a  partner.  Upon  the  first  question, 
the  Court  is  of  opinion  in  favour  of  the  defendant;  upon 
the  second,  against  him.  [The  learned  Baron  here  stated 
the  rule  H.  T.  4  Will.  4.]  The  plea  of  not  guilty  is  therefore 
now  equivalent  to  a  plea  of  not  guilty  of  the  conversion; 
and  such  a  plea  undoubtedly  admits  the  plaintiff's  pro- 
perty or  right  of  possession.  The  first  question  is,  what 
is  the  extent  of  that  admission  ?  For  the  plaintiff  it  was, 
upon  the  first  argument,  insisted  that  the  sole  property  or 
right  of  possession  is  thereby  admitted  to  be  in  the  plain- 
tiff, and  that  it  is  also  admitted  that  he  was  entitled  to 
succeed,  if  he  proved  any  act  done  by  the  defendant 
which  would  be  a  conversion,  if  the  sole  property  was  in 
the  plaintiff.  For  the  defendant  it  was  insisted  that  no- 
thing more  was  admitted  than  that  the  plaintiff  had  some 
property  or  right  of  possession  as  between  him  and  the 
defendant,  and  that  the  defendant  was  not  precluded  on 
the  trial  from  giving  any  evidence  to  disprove  a  conversion, 
which  was  consistent  with  the  admission  of  such  a  pro- 
perty. It  was,  therefore,  contended  that  he  had  a  right 
to  prove  that  the   plaintiff  had   an    undivided   interest 
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only,  and  that  he  himself  had  a  similar  interest,  as  EmH.  of  pum, 
partner  with  the  plainti£f,  by  virtue  of  which  he  was 
authorized  to  do  all  that  he  did,  that  is,  to  seize  and 
sell  the  goods  in  order  to  pay  the  partnership  debts. 
And  we  are  of  opinion  that  the  defendant  is  right  in  this 
respect,  and  that  he  ought  not  to  have  been  prevented,  on 
this  ground  alone,  from  giving  the  proposed  evidence. 
That  an  undivided  property  in  a  chattel  is  a  sufficient  title 
to  maintain  trover  against  a  stranger  who  has  wrongfully 
dealt  with  it  as  his  own,  or  against  another  tenant  in  com- 
mon who  has  destroyed  it,  does  not  admit  of  a  question. 
But  a  stranger  has  always  a  right  to  prevent  several  actions 
being  brought  against  him  by  different  part-owners  for  the 
same  conversion,  and  may  for  that  purpose  plead  in  abate- 
ment the  non-joinder  of  another  part-owner  as  co-plaintiff. 
If  he  omit  to  do  so,  the  plaintiff  may  recover,  for  any  injury 
to  his  undivided  interest,  damages  co-extensive  with  that 
injury.  The  authorities  on  this  subject  are  to  be  found  in 
the  case  o(  Addison  v.  Over  end  {a). 

If  then  the  defendant  before  the  new  rules,  instead  of 
pleading  the  general  issue,  had  suffered  judgment  to  go  by 
default,  he  would  have  admitted  no  more  than  some  property 
and  right  of  possession  in  the  plaintiff,  in  respect  of  which 
he  was  entitled  to  recover  against  the  defendant,  because 
the  plaintiff  would  not  have  been  bound  to  prove  more  than 
such  an  interest,  on  the  general  issue,  in  order  to  maintain 
bis  action.  The  same  would  have  been  the  case  upon  an 
assessment  of  damages  on  a  special  plea  found  against  the 
defendant,  or  decided  to  be  bad  on  demurrer ;  and  no  greater 
effect  can  be  attributed  to  the  admission  on  the  record,  by 
pleading  to  the  conversion  only.  It  is  but  in  the  nature 
of  a  judgment  by  default  as  to  the  remainder,  and  admits 
the  plaintiff's  right  to  recover  something  against  the  de- 
fendant, if  he  can  prove  what  the  law  would  deem  a  con- 

(a)  6  T.  R.  766. 
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Jbe*-^l*CMf,  Teraion  by  him  of  the  plaintiff's  property  in  the  goods  in 
question.  Su9h|  and  such  only,  being  the  effect  of  this 
adniissioni  it  follows  that  the  defendant  may  give  any  evi- 
dence in  his  defence  relevant  to  the  issue  and  consistent 
with  that  admission^  though  he  cannot  be  allowed  to  go 
into  a  case  which  is  contradictory  to  it.  Thus,  he  could 
not  be  permitted  to  shew  that  the  plaintiff  was  the  finder 
of  the  goods,  and  that  himself,  or  some  one  by  whose  order 
he  acted,  was  the  real  owner,  and  therefore  had  a  right  to 
dispose  of  them  to  his  own  use ;  for  that  would  be  incon- 
sistent with  the  admission  which  he  has  made,  and  a  denial 
that  the  plaintiff  had  any  property  as  against  himself. 
Again,  he  could  not  give  evidence  that  the  sole  property 
was  in  another,  by  whose  directions  he  did  the  act  com- 
plained of,  for  that  also  is  inconsistent  with  his  admission 
that  the  plaintiff  had  some  property ;  but  there  is  no  rea- 
son why  he  should  not  be  allowed  to  prove  that  another 
has  the  same  interest  as  the  plaintiff,  and  that  he  lawfully 
acted  by  the  authority  of  that  other ;  or  to  make  any  other 
defence  to  the  action,  which  is  not  inconsistent  with  the 
admitted  fact  that  the  phuntiff  has  some  property  in  the 
goods,  as  between  him  and  the  defendant.  For  these  rea- 
sons, we  think  that  the  defendant's  admission  of  the  plain- 
tiff's property  did  not  preclude  him  from  the  defence 
which  he  proposed  to  make. 

And  the  next  question  is  that  which  was  discussed  on 
the  second  argument,  whether  it  was  competent  for  him  to 
do  so  under  the  plea,  which  is,  in  effect,  a  plea  of  not 
guilty  of  the  conversion  alleged. 

By  the  new  rule,  the  plea  of  not  guilty  in  actions  on  the 
case  operates  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  de- 
fendant; and  under  the  head  of  examples  is  given  the 
action  of  trover,  in  which  it  is  said  to  operate  as  a  denial 
of  the  conversion  only.  Does  this  mean  a  denial  of  the 
fact  of  the  conversion  of  the  property  to  the  defendant's 
use  only,  or  a  denial  of  the  wrongful  conversion,  that  is, 
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of  the  fact  of  conversion^  and  also  that  such  conversion  Sgeh.  of  Pkot^ 

.    *-•       ^  1835. 

was  tortious  ? 

A  reference  to  the  context  enables  us  to  discover  the 
meaning  of  this  term.  It  is  intended  to  confine  the 
operation  of  the  plea  to  a  denial  of  die  fact  of  con- 
verskm  only,  and  not  to  allow  the  defendant  to  give 
evidence  of  its  legality,  any  more  than  in  a  plea  of  not 
guilty  to  an  action  on  the  case  for  obstructing  a  right  of 
way,  the  defendant  could  be  allowed  to  shew  that  the 
obstruction  was  lawful,  or  under  the  like  plea  to  an  action 
for  diverting  a  watercoursci  to  give  evidence  that  such 
diversion  was  justifiable  by  licence  or  prescription.  The 
latter  point  was  decided  in  the  case  of  Frankum  v.  Earl 
of  Falmouth^  K.  B.^  in  last  Hilary  Term ;  and  the  effect 
of  the  new  rules  is,  therefore,  to  alter  the  previous  opera- . 
tion  of  the  plea  of  not  guilty,  not  merely  by  preventing  it 
from  involving  a  denial  of  the  inducement,  as  it  did  before, 
but  also  by  confining  it  to  a  simple  denial  of  the  breach, 
and  by  excluding  all  matters  in  confession  and  avoidance. 
In  all  cases,  therefore,  in  which  there  has  been  a  conver- 
sion of  the  property  in  question  by  the  defendant,  and  the 
defendant  insists  that  such  conversion  was  lawful,  he 
ought,  since  the  new  rules,  to  confess  it,  and  avoid,  by 
pleading  specially,  the  right  or  title  by  virtue  of  which  he 
converted  it ;  as,  for  instance,  the  leave  and  licence  of  the 
plaintiff,  or,  as  in  the  present  case,  the  authority  given  by 
law  to  one  part-owner  or  tenant  in  common  to  take  pos- 
session of  the  joint  property,  or  to  one  partner  to  sell  it. 
But  a  question  still  remains  as  to  the  meaning  of  the  term 
''conversion.'*  No  doubt,  however,  occurs  in  this  case; 
for  the  seizure  of  the  chattel  by  the  defendant,  or  its  sub- 
sequent sale,  is  undoubtedly  a  conversion  by  the  defisn- 
dant,  and  he  must  therefore  confess  and  avoid  that  con- 
version, by  pleading  specially  the  title  by  which  he  did  it. 
A  doubt  may,  however,  arise,  as  to  the  proper  course  to 
be  pursued,  where  the  defendant  has  a  lien  on  the  goods, 
and  there  has  been  only  a  refusal  to  deliver  on  demand  by 
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^^\  ^  ^^*^'  ^^^  plaintiff,  which  demand  and  refusal,  it  is  well  established, 

%      V     "^     is  not  a  conversion  of  itself,  but  only  evidence  of  it,  and 

stamcliffe    may  therefore  be  explained.    The  Court  are  not  under 

Hardwick.     the  necessity  of  pronouncing  any  judgment  upon  this 

question  at  present ;  but  nothing  that  has  been  said  is  to 

be  taken  to  be  an  intimation  of  an  opinion,  that  in  such  a 

case,  where  there  has  been  a  refusal  to  deliver,  on  the 

ground  of  lien,  the  right  of  lien  need  be  specially  pleaded. 

Rule  discharged. 


BiSHTON  and  Another  v.  Evans. 

Debt  on  bond  JLlEBT  On  bond.  The  declaration,  after  setting  forth  a 
sumom^oo/.  bond  for  1^,000/.,  stated  the  following  condition:  — that, 
doniTforth  nnder  the  said  writing  obligatory  was  written  a  certain 
the  condition,  condition,  whereby  it  was  recited  that  the  plaintiffs  have, 
for  tbe  pay-  on  the  day  and  year  aforesaid,  lent  and  advanced  unto  the 
^^v^ Interett,  '  therein  above-bounden  defendant  the  sum  of  6000/.;  and, 
and  asngned  as  [,«  indentures  of  lease  and  release,  the  lease  bearing  date 

a  breach  the  •'  »  o 

nonpayment  of  the  day  next  before  the  day  of  the  date  of  the  release, 

(omitting  in-  ^nd  the  release  bearing,  or  intended  to  bear,  even  date 

Su  &e  drfcn-  ^^^^  ^^^  ^^^^  Writing  obligatory,  and  made,  or  expressed 

dant  paid  the  to  be  made,  between  the  defendant  of  the  one  part,  and 

60002.,  urilA  III-     ,  i..rt»ni  1  iiitfti 

<«rM^ according  the  plamtifis  of  the  other  part,  the  defendant  had  ap- 
effect%f  Uie^  pointed,  granted^  and  released,  or  otherwise  assured,  cer- 
^°.^iH?.°'~'       tain  messuages,  farms, lands,  tenements,  and  hereditaments 

ITeitf,  ill  on  **  ' 

ipeciaide-  in  the  Said  release  particularly  described,  unto  the  said 
murrer.  plaintiffs,  their  heirs,  and  assigns  for  ever,  for  securing 

the  said  sum  of  6000Z.  and  interest,  but  subject  to  a  pro- 
viso for  redemption  of  the  same  premises,  on  payment  by 
the  defendant,  his  heirs,  executors,  administrators,  or  as- 
signs, unto  the  plaintiffs^  their  executors,  administrators^ 
or  assigns,  of  the  said  sum  of  6000/.  and  interest,  after  the 
rate  in  the  said  release  mentioned,  on  the  ISth  day  of 
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November  then  next  ensuing  the  date  thereof.  And  in  ^eh.  ^^^^^ 
which  said  condition  it  was  further  recited  that^  for  the 
better  securing  the  payment  of  the  same  sum  and  interest 
unto  the  phiintiffs,  the  defendant  had  agreed  to  enter  into 
the  therein  above-written  obligation,  with  such  condition 
for  making  void  the  same  as  thereinafter  was  contained. 
And  the  condition  of  the  said  writing  obUgatory  was  de- 
ckured  to  be  such  that,  if  the  therein  bounden  defendant, 
his  heirs,  executors,  administrators,  or  assigns,  did  and 
should  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
plaintiffs,  their  executors,  administrators,  or  assigns,  the 
full  and  just  sum  of  60002.,  of  lawful  money  of  GrecU 
BrUain,  with  interest  thenceforth  for  the  same,  after  the 
rate  of  5/.  for  every  100/.  by  the  year,  on  the  13th  day  of 
November  next  ensuing  the  date  of  the  said  writing  obli- 
gatory, being  the  same  day  and  time  as  were  covenanted 
in  or  by  the  said  in  part  recited  indenture  of  release  for 
payment  of  the  same,  but  subject  to  such  proviso  for  the 
abatement  of  the  interest  as  in  such  indenture  of  release 
contained,  and  did  and  should  make  the  said  payment 
without  any  deduction  or  abatement,  for  or  by  reason  of 
any  taxes,  charges,  assessments,  impositions,  cause, 
matter,  or  thing  whatsoever,  and  according  to  the  true 
intent  and  meaning  of  the  proviso  and  covenant  in  the 
said  in  part  recited  indenture  of  release  contained,  then 
the  therein  above-written  obligation  should  be  void,  or 
otherwise  should  remain  in  full  force  and  eflfect  as  by  &c. 
The  declaration  then  set  forth  the  proviso  for  the  abate- 
ment of  interest,  and  concluded  with  the  following 
breach: — that  the  defendant  did  not  well  and  truly  pay 
or  cause  to  be  paid  unto  the  plaintiffs,  or  either  of  them, 
the  said  sum  of  6000/.,  or  any  part  thereof,  on  the  said 
I8th  day  o{ November,  1831,  but  therein  made  default; 
and,  by  reason  of  the  breach  of  the  said  condition,  the 
said  writing  obligatory  became  forfeited,  &c»,  and  thereby 
an  action  accrued  to  the  plaintiffs  to  demand  from  the  de- 
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JExcA.  of  Phot,  fendant  the  said  sum  of  12,000/.,  &c.     Yet  &c.     Plea— 
1836 

that  the  defendant  did  pay  unto  the  plaintiffs  the  full  and 

just  sum  of  6000/.  of  lawful  money  of  Great  Britain,  with 
interest  for  the  same,  from  the  date  of  the  said  writing 
obligatory  until  the  day  next  hereinafter  mentioned,  after 
the  rate  of  5L  for  erery  100/.  by  the  year,  on  the  said 
ISth  day  ot  November  next  ensuing  the  date  of  the  said 
writing  obligatory,  and  which  was  in  the  year  of  our  Lord 
1831,  which  said  sum  of  6000/.,  with  interest,  as  in  this 
plea  aforesaid,  then  amounted  to  a  large  sum  of  money, 
to  wit,  the  sum  of  6300/.  of  like  money,  and  that  he,  the 
defendant,  then  made  the  said  payment  without  any  de- 
duction or  abatement,  for  or  by  reason  of  any  taxes, 
charges,  assessments,  impositions,  cause,  matter,  or  thing 
whatsoever,  and  according  to  the  true  intent  and  meaning 
of  the  proviso  and  covenant  in  the  said  indenture  in  the 
said  condition  in  part  recited  contained,  according  to  the 
form,  tenor,  and  effect  of  the  said  condition  under  the 
said  writing  obligatory  written,  as  in  the  said  declaration 
b  mentioned ;  and  of  this  the  defendant  puts  himself  &c. 
Demurrer,  shewing  for  cause  that  the  plea  offers  to  put 
in  issue  and  to  affirm  a  matter  not  denied  by  the  plaintiffs, 
namely,  the  payment  of  interest  to  the  13th  day  of  ^o- 
vember,  1831,  in  the  said  bond  in  the  declaration  men- 
tioned, whereas  the  declaration  admits  the  payment  of  the 
interest  in  the  said  plea  mentioned,  and  states  only  the 
nonpayment  of  the  principal  sum,  and  the  plaintiffs  there- 
fore cannot  safely  join  issue  on  the  said  plea;  and  for  that, 
by  offering  to  put  in  issue  the  payment  of  interest  which 
is  admitted,  it  tenders  an  immaterial  issue,  and  the  tra- 
verse is  thereby  too  large ;  and  the  said  plea  is  otherwise 
informal.    Joinder  in  demurrer. 

John  Jervis,  in  support  of  the  demurrer.— The  defen- 
dant had  no  right  to  allege  in  his  plea  and  to  put  in  issue 
a  matter  not  introduced  by  the  plaintiff  into  his  deciara- 
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tioiii  and  not  made  by  him  the  subject  of  complaint.   Had  Sxek.  rf  PUm, 

the  plaintiff  tak^A  issue  upon  this  plea,  it  would  have 

been  a  departure  from  the  declaration.    The  rule  on  this 

subject  is  clearly  laid  down  by  Mr.  Serjt.  WiUiams,  in  a 

note  to  the  case  of  Rex  v.  Kilderbf/{a),  "  A  traverse  must 

be  taken  of   some  allegation  contained  in  the  adverse 

pleading,  and  a  plea  cannot  conclude  with  a  traverse  of 

what  has  not  been  before  alleged  or  necessarily  implied, 

though  it  may  affect  the  merits  of  the  case."    The  con« 

elusion  of  the  plea  to  the  country  also  is  bad.     (He  was 

here  stopped  by  the  Court.) 

CawUngf  contri. — With  regard  to  the  conclusion  to  the 
country,  the  plea  is  correct  Where  in  pleading  there  is 
a  direct  negative  on  one  side  and  an  aflbrmative  on  the 
other,  or  e  conird,  then  issue  ought  to  be  joined,  and  the 
latter  pleading  ought  to  conclude  to  the  country.  Skinner 
V.  KiOgib).  Cam.  Dig.  Pleader  (E.  S2).  In  pouit  of  sub- 
stance, also,  the  plea  is  rightly  pleaded.  It  was  necessary 
to  answer  the  whole  of  the  pluntiffs'  declaration.  Now 
the  condition  of  the  bond,  as  set  forth  in  the  declaration, 
was  to  pay  the  full  and  just  sum  of  60002.  of  lawful  money 
of  Great  Britain^  with  interest  for  the  same,  after  the 
rate  of  5/.  for  every  100/.  by  the  year,  on  the  13th  day  of 
November:  and  if  the  defendant  should  make  the  said 
payment,  without  any  deduction  or  abatement,  for  or  by 
reason  of  any  taxes,  charges,  &c.,  then  the  obligation  to 
be  void.  This  is  the  plaintiffs'  real  demand;  and  this  the 
defendant,  as  he  was  bound  to  do,  has  answered  in  his 
plea.  The  error  of  the  plaintiffs  in  alleging  the  breach 
informally,  ought  not  to  prevent  the  defendant  from  plead- 
ing in  a  regular  form.  The  plaintiffs  ought  to  have  de- 
nied the  payment  according  to  the  terms  of  the  condition  of 
the  bond  set  forth  by  themselves,  and  in  that  case  the  plea 

(a)  1  Sannd.  312  d,  (n )  {h)  Garth.  R7. 


Btek.  of  Pleat, 
1835. 
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would  unquestionably  have  been  correct.  [Parke,  B. — 
The  defendant  might  have  pleaded  the  payment  of  the 
principal  sum  of  6000L  on  the  13th  o(  November,  which 
would  have  been  a  good  plea  in  answer  to  the  breach  as- 
signed by  the  plaintiffs.]  The  defendant  insists  that  the 
breach  is  ill  assigned,  and  that  he  is  entitled  to  plead  in 
the  form  in  which  he  ought  to  have  pleaded,  in  case  it 
had  been  properly  assigned.  The  plaintiffs  could  have 
sustained  no  injury  by  this  form  of  plea,  upon  which  they 
might  safely  have  taken  issue  and  proceeded  to  trial. 

Lord  Abinoer,  C.  B. — ^At  first  I  entertained  some 
doubts  upon  this  subject,  but  I  yield  to  the  opinion  of  the 
rest  of  the  Court,  that  in  point  of  technical  form  the  plea 
is  bad.  The  rule  of  law  is  strict,  and  requires  that  no 
unnecessary  issues  should  be  taken,  on  the  ground  that 
such  issues  must  tend  to  perplex  the  parties.  It  does  not, 
indeed,  appear  that  in  this  particular  instance  any  such 
consequence  could  have  ensued ;  and  I  think  the  plaintiffs 
have  thrown  an  impediment  in  their  own  way  by  demurring 
instead  of  taking  issue  upon  the  plea,  which  they  might 
have  done  with  safety. 


Parke,  B. — The  plaintiffs,  in  this  case,  need  not  cer- 
tainly have  been  under  any  difficulty  with  regard  to  their 
taking  issue  and  proceeding  in  the  action,  but  they  have 
chosen  to  take  an  objection  to  the  plea  in  point  of  form ; 
and  I  am  of  opinion  that,  upon  the  ground  stated,  the  plea 
is  bad.  This  is  an  action  upon  a  bond  conditioned  for 
the  payment  of  a  principal  sum  of  6000/.  and  interest. 
The  plaintiffs  might,  had  they  so  pleased,  have  declared 
upon  the  bond  only ;  and  then  a  plea  like  the  present, 
shewing  the  condition  of  the  bond,  and  pleading  payment 
according  to  the  terms  of  the  condition,  would  have 
been  perfectly  correct,  provided  also  that  it  had  concluded 
to  the  Court.     But,  instead  of  declaring  generally  upon 
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the  bondj  the  plaintiffs  set  out  the  condition  in  their  decia-  ^•'<'A-  <»/  P^osf 
ration,  and  choose  to  assign  a  breach  of  one  part  of  the 
condition  only,  the  nonpayment  of  the  principal  sum  of 
6000&,  omitting  to  mention  the  interest.  For  the  purposes 
of  this  action,  then,  there  appears  to  be  no  other  breach 
of  the  condition.  Then  is  the  plea  a  proper  answer  to 
the  plaintiffs'  demand?  It  ought  to  contain  an  issue  taken 
upon  some  averment  in  the  pleadings  on  the  other  side, 
and  such  issue  ought  not  to  include  any  other  matter. 
That  being  the  principle  upon  which  the  plea  ought  to 
have  been  constructed,  what  is  the  present  plea?  It  in- 
cludes a  fact,  of  which  no  averment  is  to  be  found 
in  the  declaration.  It  states  that  the  defendant  paid  to 
the  plaintiffs  the  sum  of  6000/.,  with  interest  for  the  same, 
&c.»  without  any  deduction  or  abatement  for  or  by  reason 
of  any  taxes^  &c.,  thus  averring  a  payment  both  of  prin- 
cipal and  interest f  a  fact  to  which  no  corresponding  aver- 
ment is  to  be  found  in  the  declaration.  The  issue,  there- 
fore, is  improperly  offered,  and  the  plea  is  bad. 

BoLLAND,  B. — I  am  of  the  same  opinion.  The  only 
breach  is  the  nonpayment  of  the  principal ;  but  the  plea 
tenders  an  issue  on  the  payment  of  the  interest. 

Aldbrson,  B. — The  introduction  of  unnecessary  matter 
into  issues  is  forbidden,  in  order  to  prevent  the  parties 
from  being  embarrassed.  In  this  case  certainly  the  plain- 
tiffs have  been  embarrassed,  and  the  evil  exists.  Had  the 
simple  rule  of  pleading  been  observed,  no  difficulty  couUi 
have  arisen.     The  plea  is  bad,  and  there  must  be 

Judgment  for  the  plaintiffs. 


VOL.  II.  c  c.  M.  R. 
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Exeh.  of  Pleas, 
1836. 

^      ""     ^  Harlby  and  Another  v.  King. 

TheassigTice  of  OoVENANT  by  the  plaintiffs  as  assignees  of  the  re- 
for  the  breach  version^  against  the  defendant  as  assignee  of  the  lessee. 
^nn^^wUh  ^he  declaration,  after  stating  the  making  of  the  lease^ 
the  land,  incur-  and  the  title  of  the  plaintiffs,  and  the  conveyance  to  the 
time,  though  defendant,  assigned,  by  way  of  breach,  the  non-performance 
no*t  cc^menccd  ^^^  Covenant  in  the  lease  to  repair,  alleging  it  to  be  "  after 
until  after  he      jjjg  assignment  to  the  defendant,  and  during  the  continu- 

has  assigned  the  °  ,  '  /.     t 

premises.  ancc  of  the  demise,  and  whilst  he  was  possessed  of  the 

.  demised  premises  with  the  appurtenances."    Plea,  that 
after  the  defendant  became  the  assignee  of  the  demised 
premises  as  in  the  declaration  mentioned^  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  S8th  day  of 
August,  in  the  year  1834,  he  the  defendant,  by  a  certain 
indenture  of  assignment  then  made  and  duly  signed  by 
him  the  defendant,  and  sealed  with  his  seal,  for  the  consi- 
derations therein  mentioned,  did    bargain,  sell,   assign,, 
transfer,  and  set  over  unto  one  William  Plunkett,  his  exe- 
cutors, administrators,  and  assigns,  all  and  singular  the 
premises  in  the  declaration  mentioned,  together  with  the 
said  indenture  of  lease  and  the  several  assignments  thereof, 
and  the  full  benefit  and  advantage  thereof,  respectively, 
to  have  and  to  hold  the  said  premises  unto  the  said 
William  Plunkeit,  his  executors,  administrators,  and  as* 
signs,  from  the  date  thereof,  for  all  the  residue  then  to 
come  and  unexpired  of  the  said  term  of  years  demised  by 
the  said  indenture  of  lease,  subject,  nevertheless,  to  the 
payment  of  the  yearly  rent  thereby  reserved,  and  to  the 
performance  of  the  covenants  therein  contained,  and  which 
on  the  lessee's  or  assignee's  part  were  to  be  observed  and 
performed :  by  virtue  of  which  said  indenture  of  assign- 
ment the  said  William  Plunketi,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  entered  into  the  said  de- 
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nited  premises,  with  the  appurtenances,  and  became^  and  P**ch.  of  Pleat, 

was  thereof  possessed,  for  the  residue  of  the  said  term 

then  to  come  and  unexpired,  whereof  the  plaintiffs,  on 

the  day  and  year  last  aforesaid,  had  notice ;  (concluding  with 

a  verification).    Replication — That   the  said  breach  of 

covenant  alleged  and  complained  of  in  the  said  declaration 

was  committed  by  the  defendant  after  the  said  assignment 

to  him  in  the  said  declaration,  and  whilst  he  continued 

such  assignee,  and  before  the  making  or  signing  of  the 

said  supposed  indenture  of  assignment  in  the  said  plea 

mentioned;  (concluding  to  the  country).  Demurrer — That 

the  replication  is  not  sufficient  in  law,  because  it  does  not 

traverse  any  matter  alleged  in  the  plea  or  put  in  issue 

thereby,  or  confess  and  avoid  the  allegation  therein,  or 

admit  or  deny  that  the  said  assignment  in  the  said  plea 

mentioned  was  before  the  commencement  of  the  suit  or 

otherwise,  and  leaves  the  traversable  fact  tendered  by  the 

plea  wholly  unanswered,  &c.  &c.     Joinder. 

Petersdorff,  in  support  of  the  demurrer. — The  question 
in  this  case  is,  whether  the  assignee  of  a  lease  containing 
a  covenant  to  repair  is  liable,  after  an  assignment  by  him, 
for  a  breach  incurred  before  such  assignment ;  and  it  is 
submitted  that  he  is  not  liable.  The  liability  of  an  assig- 
nee depends  upon  the  privity  of  estate  between  him  and 
the  assignor,  and  with  the  ceasing  of  that  privity  the  lia- 
bility also  ceases.  One  of  the  earliest  and  principal  cases 
on  this  subject  is  that  of  Pitcher  v.  Tovey  (a),  which  was 
an  action  of  covenant  against  an  assignee  for  rent  due 
after  the  assignment.    The  Court  there  said,  that  cove- 


(a)  1  Salk.  81 ;   Holt,  73 ;  4  and  Tenant,  278,  6th  ed.,  and  the 

Mod.  71;  12  Mod.  23;  1  Show,  observations  upon  Pt^cAer  v.  Tooey, 

340,  S.  C;   see  also  Bac.  Ab.  in  Piatt   on  Gov.  502;  see  also 

Gov.  (£.  4} ;  Woodfall's  Landlord  Morfy  v.  PolhiU,  2  Ventr.  56. 

c2 
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Exeh.  of  Pieah  nant  would  lie  affainst  the  defendant  *^  for  rent  due  in  hi^ 
^    own  time,  but  not  after."    This  expression,  it  must  be 
Harlet       observed,  is  ambiguous,  and  may  signify  either  that  the 
Kino.        action  is  not  maintainable  for  rent  not  due  in  his  own  time, 
or  that  it  is  not  maintainable  if  brought  after  his  own  time. 
There  appears  to  be  no  other  authority  at  common  law 
with  regard  to  the  liability  of  an  assignee  after  assignment 
for  a  cause  of  action  accruing  before  assignment.     There 
are,  however,  several  cases  in  equity  from  which  it  may 
be  collected  that  the  liability  of  the  assignee  at  law  ceases 
with  the  assignment  over.     The  first  of  those  cases  is  that 
of  Treackle  v.  Coke  (a).  There,  an  assignee  of  a  lease,  ren« 
dering  rent,  having  enjoyed  the  land  for  six  years,  as- 
signed over.     The  bill  was  to  account  for  the  time  be 
had  enjoyed.     The  defendant  pleaded  a  judgment  upon  a 
demurrer  at  law,  but  the  plea  was  overruled  ;  for  though 
in  strictness  of  law  there  was  no  privity  of  contract  (6)  to 
charge  the  assignee,  yet  in  equity  he  must  certainly  be 
chargeable  for  such  time  as  he  received  the  profits.  From 
this  decision,  therefore,  it  appears  that  the  plaintifis  had 
failed  in  an  attempt  to  establish  the  liability  of  the  assig- 
nee at  common  law.   Upon  the  authority  of  this  case,  that 
of  Philpoi  V.  Hoare  (c)  was  decided.     There  it  was  as- 
sumed, by  the  counsel  in  argument,  that  an  assignee,  after 
assignment,  was  discharged  at  law  from  arrears  of  rent 
accruing  in  his  own  time ;  and  Lord  Hardmcke  says,  *'  as 
to  the  arrears  of  rent"  (those  accruing  in  the  assignee's 
time),  "  I  am  clear  of  opinion,  that  the  plaintiff  has  a 
remedy  for  them  in  this  Courts'*  implying,  that  at  law  the 
remedy  was  lost.     [Parker  B. — Philpot  v.  Hoare  is  no 
authority  to  shew  that  in  a  case  like  the  present  it  was 

(a)  1  Vera.  165 ;  I  £q.  Ca.  Ab.  cellor  in  referring  to  thii  case,  in 

47,  S.  C.  Ondow  V.  Corrie,  2  Madd.  341. 

(6)  Quaere  e$tate.  The  word  (c)  Amb.480;  2Atk.  219,S.C. 
estate  is  used  bv  the  Vice-Chan- 
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neeeflsary  to  resort  to  the  assistance  of  a  Court  of  equity,  ^^^^l/^*"' 
There  the  assignee  having  paid  the  rent  incurred  in  her  k,^.^^,^,.!^ 
own  time,  assigned  the  premises  on  the  S5th  Marc  A,  nS9,  Harley 
and  the  rent  in  question  became  due  after  the  assignment.  King. 
rtx.  ziLady-Day^  1740;  so  that  the  question  there  was, 
whether  or  not  the  assignment  was  fraudulent.]  In  a 
subsequent  case,  Lord  Hardmcke  again  uses  expressions 
shewing  that  his  opinion  was,  that  the  lessor  in  these  cases 
had  lost  his  remedy  at  law.  In  ValUani  v.  Dodemeed  (a), 
he  says,  **  as  he  (the  assignee)  has  made  an  assignment  to 
LomaXf  ValUani  has  no  remedy  for  these  arrears  at  law, 
and  is  under  a  necessity  for  coming  into  this  Court  for 
its  assistance."  [Parke,  B. — In  that  case  also  the  lessor 
sought  to  render  the  assignee  liable  for  rent  accruing  after 
the  assignment.  It  seems  in  these  cases  to  have  been 
doubted  whether  the  assignee  is  liable  at  law  for  a  breach 
in  his  own  time ;  but  it  is  quite  clear  that  he  is  so  liable. 
Are  there  no  stronger  authorities  than  these  ?]  There  is 
a  judgment  of  Sir  T.  Plumer^s  to  the  same  effect  as  those 
already  cited,  in  which  he  says,  '^  equity  gives  relief  to  a 
landlord  for  his  rent  in  cases  of  assignment ;  first,  where 
the  assignment  is  merely  colourable  and  fictitious,  the  pos- 
session remaining  with  the  assignor;  or  secondly,  where, 
though  there  be  a  real  assignment,  yet  it  has  been  made 
for  the  purpose  of  depriving  the  landlord  of  his  legal  re- 
medies for  rent  due  after  breaches  of  covenant  incurred 
previous  to  the  assignment.*'  Onslow  v.  Corrie  (6).  In  this 
case  the  Vice-chancellor  cites  a  decision  of  Lord  Chan* 
cellor  Cowper  to  the  same  effect : — *^  In  a  manuscript 
note  of  a  case  in  Michaelmas  Term,  12  Geo.  2,  furnished 
me  by  Mr.  Maddock,  Mr.  Fcumkerley  cited  a  case  which 
was  before  Lord  Chancellor  Cowper,  m  which  it  was  agreed, 
that,  when  a  lease  is  assigned  to  one,  and  he  assigns  to  a 
third  person,  thai  though  the  lessor  has  strictly  no  remedy 

(a)  2  Atk.  546.  (b)  2  Madd.  330,  341. 
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£xch.of  Pleat,  against  the  first  assignee,  the  privity  of  estate  being  deter** 

«-  ,  ^  '  -*    mined,  yet  if  it  appear  that  the  second  assignment  was 

Harley      made  in  order  to  exonerate  and  discharge  the  assignor  of 

Kino.        rent  due  to  the  lessor,  this  Court  will  look  upon  it  as  a 

fraud,  and  oblige  such  assignor  to  pay  the  rent  accrued  in 

his  aum  time,  notwithstanding  the  privity  of  estate  being 

determined,    and   there  being   no  covenant   from  such 

second  assignor." 

Lord  Abinoer,  C.  B. — This  is  an  action  brought  by 
a  lessor  against  an  assignee  of  the  lease,  upon  a  covenant 
running  with  the  land,  for  a  cause  of  action  accruing  in 
the  time  of  the  assignee,  and  before  the  assignment  made 
by  him.  The  defence  is,  that  the  assignment  by  the  de- 
fendant took  place  before  the  action  was  brought,  and 
that,  in  order  to  render  an  assignee  liable,  it  must  appear 
not  only  that  he  is  sued  upon  a  cause  of  action  Arising  in 
his  own  time,  but  likewise  that  the  suit  was  commenced 
before  the  assignment,  for  that  by  such  assignment  the 
privity  of  estate  upon  which  only  the  lessor  can  proceed, 
is  determined.  By  the  neglect  of  the  assignee  to  repair, 
a  breach  was  incurred  in  his  own  time,  and  a  right  of  ac- 
tion thereupon  vested  in  the  plaintiffs.  What  is  there, 
then,  to  divest  that  right  of  action,  and  to  deprive  the 
party  of  his  remedy,  his  right  to  which  was  complete  be- 
fore the  assignment?  The  argument  for  the  defendant 
would  establish  the  position  that  all  assignees,  by  a  secret 
assignment  to  an  insolvent,  may  divest  themselves  of  all 
liability  for  any  breach  of  covenant  which  they  may  have 
incurred.  The  principle  of  law  is,  that  so  long  as  the 
privity  of  estate  continues,  the  assignee  is  liable  upon  all 
covenants  running  with  the  land.  If,  upon  the  breach  of 
any  such  covenant,  the  lessor  may  sue  him  during  the 
continuance  of  the  assignment,  what  is  there  to  prevent 
him  from  bringing  his  action  after  the  assignment?  There 
may  be  cases  of  specific  breaches  of  covenant,  where  to 
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boM  the  contrary  would  be  to  commit  great  injustice.  A  Exeh,  of  Pka$, 
covenant  may  exist  with  regard  to  maintaining  machinery 
or  other  valuable  property,  the  omission  to  perform  which 
by  the  successive  tenants  of  the  premises  nothing  could  re- 
pair. If  the  assignee  can  free  himself  by  assignment  from 
the  liability  to  make  good  his  own  default,  is  his  assignee 
to  be  charged  with  the  whole  amount^  or  to  whom  is  the 
lessor  to  resort?  It  can  never  be  contended,  that,  by  an 
assignment  to  a  beggar,  an  assignee  shall  be  allowed  to 
free  himself  from  his  vested  liabilities. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 


Doe  d.  Joseph  Ashby  and  Others  v.  Baines. 

J.  HIS  was  an  ejectment  for  recovering  possession  of  a  A  testator,  after 
messuage  and  six  acres  of  land  situate  in  the  township  of  flC^^iJ^^to 
Laverton  in  the  county  of  York.  By  an  order  of  Mr.  ^^aJL'^*"^' 
Baron  Gumey^  pursuant  to  the  stat.  3  &  4  Will.  4,  c.  42,  debuandfu- 

^_,     -       _  ,.       ,  -«  r        t  •   .  «...     ^a&xni  expenses 

8.  %5,  the  followmg  case  was  stated  for  the  opinion  of  this  to  be  paid  and 
Court: — Thomas  Ashby ^  being  seised  in  fee  simple  of  the  wrcxeSltefaf 
premises  mentioned  in  the  declaration,  made  his  last  will  ^hereinafter 

named.    Heaf- 

and  testament,  which  was  duly  signed  and  attested,  so  as  terwards  gaye 
to  pass  real  estates:  it  was  in  the  following  words :—"  In  e,  s.,  whOTn'hc 
the  name  of  God,  amen,  I,  Thomas  Ashby y  of  Belforih,  "'ed'^dor- 
in  the  township  of  Laverton,  in  the  parish  of  Kirby  Mai-  <^°^  ^^  c^- 
zeardf  in  the  county  of  York,  yeoman,  being  of  sound  and  singular  bis 
disposing  mind  and  memory,  do  make  and  ordain  this  my  I^nlj,!^dmes- 
last  will  and  testament,  in  manner  and  form  following,  that  «>■««■»  ^y  ^^ 

®'  freely  to  be  pos- 

is  to  say,  I  will  that  all  my  just  debts  and  funeral  charges  >es8ed  and  en- 
be  paid  and  discharged  by  my  executrix  hereinafter  named,  tbat  thTexecu- 
I  give  and  bequeath  unto  Thomas  Ashby,  my  son,  the  JSI'e^te.''"'^ ' 
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£jrc/i.  of  Pleat,  suoi  of  1002.,  to  be  paid  six  months  aftermy  funeral ;  bu< 
if  that  my  son  Thomas  should  die  before  my  death,  or 
before  he  receives  this  legacy,  then  his  wife  and  children 
shall  receive  it,  share  and  share  alike,  that  is,  equally 
Baines  divided  amongst  them.  I  give  to  Mary  Beckwiih,  one 
guinea,  to  be  paid  six  months  after  my  death.  Also,  I 
give  to  my  beloved  daughter,  EUzabeth  Sifupsan^  whom  I 
likewise  constitute,  make,  and  ordain  the  sole  executrix 
of  this  my  last  will  and  testament,  all  and  singular  my 
lands,  ienementSi  and  messuages ^  by  her  freely  to  bepos' 
sessed  and  enjoyed;  and  I  do  hereby  utterly  disallow, 
revoke,  and  disannul  all  and  every  other  former  testa- 
ments and  wills  by  me  in  any  way  before  named,  and 
willed,  and  bequeathed,  ratifying  and  confirming  this  and 
no  other  to  be  my  last  will  and  testament.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal  this 
24th  day  of  January,  1800."  The  testator  shortly  after 
died  seised  as  aforesaid,  leaving  Thomas  Ashby,  his  only 
son,  and  his  daughter,  Elisabeth  Simpson,  him  surviving; 
and  this  will  was  proved  by  Elizabeth  Simpson,  the  exe- 
cutrix therein  named,  on  the  6th  of  February,  1800.  The 
personal  property  of  the  testator  consisted  of  goods  ap- 
praised at  the  sum  of  11/.  4^.,  and  of  a  sum  of  100/L  at 
interest,  in  the  hands  of  a  neighbour,  which^  after  the 
testator's  decease,  was  received  by  his  executrix.  The 
legacy  of  100/.  was  paid  by  the  executrix  to  the  testator's 
son,  Thomas  Ashby,  who  signed  the  following  receipt: — 
"  Received  by  me,  T/wmas  Ashby,  of  Bishop  Monkton, 
in  the  county  of  York,  yeoman,  of  Elizabeth  Simpson,  the 
wife  of  John  Simpson,  and  sole  executrix  named  in  and  by 
the  last  will  and  testament  of  Thomas  Ashby,  late  of  Bel^ 
ford,  in  the  township  of  Laverion,  in  the  parish  of  Kirkby 
Malzcard,  in  the  county  of  York,  yeoman,  my  late  de- 
ceased father,  the  sum  of  100/.,  being  a  legacy  left  to  me 
by  the  said  last  will  and  testament  of  the  said  Thomas 
Ashby,  deceased,  bearing  date  on  or  about  the  S4th  of 
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Samtaryi  1800 ;  and  of  and  from  the  payment  of  the  said  E^ceh.  o/Pkat, 
sum  of  IOO/.9 1  do  hereby  for  ever  acquit,  release,  and  dis- 
charge the  said  Elixabeih  Simpson^  and  the  said  John 
Simpson,  her  husband,  and  each  of  them,  their  ahd  each 
of  their  heirs,  executors,  and  administrators,  and  his,  her, 
and  their  goods  and  chattels,  lands  and  tenements,  and 
particularly  the  lands,  tenements,  and  hereditaments,  late 
the  estate  and  inheritance  of  the  said  Thomas  Askby,  de- 
ceased, as  witness  my  hand  this  SSnd  day  of  July,  1800. 
Witness,  George  Wharton.  Thomas  Ashby  X  his  mark." 
Elizabeth  Simpson  survived  her  husband,  and  died  in 
1829,  in  possession  of  the  premises,  leaving  Mark  Simpson, 
her  eldest  son  and  heir-at-law,  who  is  still  living.  Joseph 
Ashby,  a  lessor  of  the  plaintiff  in  this  action,  is  the  eldest 
son  of  Thomas  Ashby ,  now  deceased,  who  died  intestate, 
and  who  was  the  only  son  and  heir-at-law  of  Tftomas  Ashby, 
the  testator  above  named.  The  question  for  the  opinion  of 
the  Court  is,  whether  or  not  Joseph  Ashby,  one  of  the  lessors 
of  the  plaintiff,  is,  under  the  circumstances  above  statedjuow 
entitled  to  recover  the  premises  in  question  in  this  action 
of  ejectment.  If  the  Court  shall  be  of  opinion  that  he 
is  so  entitled,  judgment  is  to  be  entered  for  the  plaintiff 
by  confession,  with  one  shilling  damages,  and  costs  to  be 
taxed.  If  the  Court  shall  be  of  a  contrary  opinion,  then 
judgment  is  to  be  entered  for  the  defendant. 

John  Henderson,  for  the  lessor  of  the  plaintiff,  was 
stopped  by  the  Court. 

Tomlinson,  for  the  defendant. — The  testator's  daughter, 
EltMobeth  Simpson,  took  an  estate  in  fee.  In  the  first 
place,  the  testator  directs  that  his  debts  and  funeral 
charges  shall  be  paid  by  his  executrix  thereinafter  named; 
he  then  gives  to  his  son,  Thomas  Ashby,  a  legacy  of  100/.; 
and  afterwards  follows  the  devise  in  question   to  his 
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Etch,  of  PUat,  daughter  EUxabeth — **  Also  I  give  and  devise  to  mjr 
daughter  Elizabeth  Simpson,  whom  I  likewise  constitutei 
makei  and  ordain  the  sole  executrix  of  this  my  last  will 
and  testament,  all  and  singular  my  lands,  tenements^  and 
messuages  by  her  freely  to  be  possessed  and  enjoyed." 
It  must  be  conceded  that  the  latter  words  *'  by  her  freely 
to  be  possessed  and  enjoyed,"  are  not  sufficient  in  them- 
selves to  carry  the  fee.  [Lord  Abinger,  C.  B. — Nor  are 
the  words  "  lands,  tenements,  and  messuages"  equivalent 
to  the  word  **  estate,**  so  as  to  effect  the  same  object.]  It 
must  be  admitted,  on  the  authority  otGoodrightd.  Drewry 
V.Barron  (a),  that  the  mere  use  of  the  words  "  by  her  freely 
to  be  possessed  and  enjoyed,"  does  not  of  itself  indicate 
an  intention  to  pass  the  fee.  But  these  words  may,  with 
others,  shew  such  an  intention*  Loveacres  v.Blighi(b). 
In  that  case  the  testator  charged  the  property  with  an 
annuity,  to  be  paid  to  his  widow,  and  then  gave  it  to  his 
executors  **  freely  to  be  possessed  and  enjoyed.*'  Upon 
this  part  of  the  case  Lord  Mansfield  observes,  that  the 
word  ''  freely*'  is  a  very  material  word ;  for  the  testator 
having  charged  his  estate  with  the  payment  of  the  annuity 
to  his  wife,  &c.  he  could  not,  by  the  word  freely,  mean 
to  give  it  free  of  incumbrances:  the  free  enjoyment,  there- 
fore, must  mean  free  from  all  limitations,  that  is,  the  abso- 
lute property  of  the  estate.  Under  special  circumstances, 
therefore,  these  words  may  carry  the  fee,  and  in  the  present 
case  the  pecuniary  legacy  to  the  heir  is  a  circumstance  to 
shew  that  he  was  not  intended  to  take  the  residue.  [Lord 
Abinger,  C.  B. — A  probability  affording  room  for  guessing 
that  the  testator  intended  to  disinherit  his  heir-at-law  is 
not  sufficient.]  The  testator  directs  his  debts  and  funeral 
expenses  to  be  paid  by  his  executrix  thereinafter  named. 
[Lord  Abinger,  C.  B. — That  is  no  more  than  is  implied 
in  the  making  her   executrix.]    There  is  a  distinction 

(a)  11  East,  220.  (6)  1  Cowp.  352. 
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between  a  charge  upon  the  estate  generally,  with  a  di-  £jceh.  of  Pkat, 
rection  to  executors  to  pay,  and  a  charge  directing  the 
payment  to  be  made  ''by  my  executor  hereinafter  named." 
In  the  latter  case  it  has  been  held  to  be  a  sort  of  de* 
signaiio  persona ,  and  to  impose  the  charge  upon  the  in* 
di?idual,  not  in  his  representative  capacity.  In  GoodrigM 
d.  Phipps  V.  AUen  (a),  there  was  a  devise  of  a  life  an- 
nuity to  A.f  "  to  be  paid  by  my  executor  after  named/' 
with  a  general  devise  of  a  copyhold  to  B.^  whom  the  tes- 
tator also  made  executor  and  residuary  legatee  of  his  per* 
sonal  estate,  charged  with  debts  and  legacies,  and  it  was 
held  that  jB.  took  a  fee  simple  in  the  copyhold.  The 
judgment  of  Sir  WiUiam  Blacksione  was  as  follows: — 
''  This  is  not  merely  a  charge  of  the  annuity  on  the  per- 
sonal estate  by  directing  it  generally  to  be  paid  by  his 
executor;  but  the  words  are  special  'by  my  executor 
after  named.'  This  is  a  designaiio  personce,  and  is  equiva- 
lent to  saying  '  to  be  paid  by  my  kinsman,  Thomas  AUen^ 
in  which  case  there  could  have  been  no  doubt."  The 
other  Judges  certainly  ground  their  judgment  upon  the 
circumstance  that  a  fee  simple  was  necessary  to  support 
the  charge  for  the  payment  of  the  annuity.  [Lordi^Mn^er, 
C.  B. — If  land  be  given  to  ^•,  charged  with  the  payment 
of  an  annuity  to  B.  for  his  life,  it  is  a  reasonable  pre- 
sumption that  the  testator  intended  to  give  a  fee  to  A., 
otherwise,  in  case  of  the  death  of  ^.  before  £.,  the  charge 
would  faiL]  The  case  of  Goodright  v.  AUen  is  only  cited 
for  the  purpose  of  shewing  the  reasons  upon  which  the 
judgment  of  Blacksione^  J.,  is  founded,  which,  it  is  sub- 
mitted, are  applicable  to  the  present  case. 

Lord  Abingbr,  C.  B. — ^In  the  construction  of  wiUs  the. 
Court  will  endeavour  anxiously  to  discover  the  intention  of 
the  testator,  but  will  not  indulge  in  mere  conjecture.  The 

(fl)  Sir  W.  BL  1041. 
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^ch.  rf^^^*  wbole  context  of  a  will  must  be  looked  to,  but  in  the  pre« 
sent  case  it  furnishes  nothing  to  shew  that  the  testator  in« 
tended  to  give  more  than  a  life  estate  to  his  daughter^ 
Elizabeth  Simpson.  There  is  no  clause  in  the  will,  and 
no  condition  imposed  upon  her  requiring  a  larger  estate; 
nor  are  there  any  words  used  which  in  themselves  are  ca- 
pable of  carrying  a  fee.  The  testator  has  not  devised  his 
"  estate,"  and  the  devise  of  his  lands  ''  freely  to  be  pos- 
sessed and  enjoyed/'  is  not,  it  is  quite  clear,  equivalent  to 
a  devise  of  the  fee  simple. 

BoLLAND,  B. — ^Neither  the  mode  of  enjoyment  de- 
scribed '*  freely  to  be  possessed  and  enjoyed,"  nor  the 
description  of  the  property  itself,  **  lands,  tenements,  and 
messuages,"  is  sufficient  to  pass  a  fee.  In  the  case  cited 
from  Sir  William  Blacksione^s  Reports,  Chief  Justice  De 
Grey  says,  "  The  annuity  is  given  to  Ramsay  for  her  na- 
tural life,  to  be  paid  by  the  executor,  which,  being  of  an 
uncertain  duration,  must  have  a  fee  to  support  it."  That 
is  the  true  ground  upon  which  that  decision  rests.  But 
no  such  reason  exists  in  the  present  case. 

Alderson,  B. — I  am  of  the  same  opinion.  In  order  to 
support  the  title  of  the  defendant  we  must  be  satisfied 
that)  by  the  words  of  the  will  itself,  a  larger  estate  than 
that  for  life  passed  to  Elizabeth  Simpson.  That,  however, 
does  not  appear;  and  there  must  therefore  be 

Judgment  for  the  plaintiff. 
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EMch,  of  Pleat, 
1835. 


Chadwick  V.  HbUGU. 

JoUTT  opposed  the  justification  of  bail  in  this  case»  Wbereanattor- 

upon  the  ground  of  an  irregularity  in  the  notice  of  bail,  tomeyofthis 

The  irregularity  was  in  the  name  of  the  attorney  subscribed  J^^^^  p^J^^,^'" 

to  the  notice,  it  being  signed  "  t/oAii  JSfcy,  by  Edward  here  in  the  name 

Co/e.'*    It  appeared  that  Eley  was  not  an  attorney  of  this  signed  a  notice 

Court,  but  that  he  had  liberty  to  practise  here  in  the  name  ^y  a  d.,"  it  was 

of  Cole.    It  was  contended,  that  in  order  to  avail  himself  *«w  ifregttiwfJ 

'  for  the  ngna- 

of  this  liberty,  he  ought  to  have  used  the  name  of  ColCf  tare  should  haTe 

and  not  to  have  signed  the  notice  in  his  own  name.  of  the  attorney 


Heaion^  in  support  of  the  bail,  argued  that  it  sufficiently 
appeared  on  the  face  of  the  notice,  that  Eley  did  not 
affect  to  practise  in  his  own  name. 

Alderson,  B. — The  objection  is,  that  Eley  has  not 
used  Calebs  name.  Had  he  done  so  in  the  usual  manner, 
the  notice  would  have  been  right.  It  ought  to  appear, 
that  the  act  was  the  act  of  Coley  but  that  is  not  so  here. 
It  may,  however,  be  amended,  and  the  bail  may  come  up 
tomorrow. 

Rule  accordingly. 


of  this  Court 
only. 


ScOTT  V.  ROBSON. 

Demurrer.  The  plamtiff  had  delivered  his  demurrer  where  the  de- 
books  according  to  the  rule  of  H.  T.  4  WiU.  4,  (7),  but  ^^^'^""1?- 
the  defendant  had  omitted  to  deliver  his.     The  case  being  ver  his  demurrer 

11    ii*  ^tiit-i  books,  and  does 

called  on  for  argument,  and  the  defendant  not  appeanng,  not  appear  at 
Humfrey  prayed  judgment  for  the  plaintiff,  and  stated  iS^^^S^r'"" 

pleadings,  but 
has  offered  to 

give  a  cognovit,  the  Court  will  give  judgment  for  the  plaintiff,  without  requiring  the  delivery  of 

(be  defendant's  demurrer  books. 
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Bxeh.  of  Pleas,  that  the  casc  was  not  intended  to  be  argued  by  the 

^     defendant,  who  had  offered  to  give  a  cognovit.    Under 

Scott        these  circumstances  the  Court  gave  judgment  for  the 

RoBsoN.      plaintiff,  without  requiring  the  delivery  of  the  demurrer 

books  on  the  part  of  the  defendant. 


Judgment  for  the  plaintiff. 


Wbere  in  tres- 
pass for  false 
imprisonment, 
the  defendant 
Justifies  under 
process  of  out- 
lawry, and  the 
plaintiff  replies 
that  there  was 
no  affidavit  of 
debt  made  and 
filed,  &c  and 
the  defendant 
rejoins  thatthere 
was  such  affida- 
vit, and  sets  out 
an  trrvgtf^  affi- 
davit, and  the 
plaintiff  demurs: 
—Held  that  the 
defendant  was 
entitled  to  Judg- 
ment, trespass 
not  being  main- 
tainable where 
the  process  is  tr- 
regitar  merely, 
and  not  void. 


RiDDELL  r.  PaKEMAN. 

XRESPASS  for  false  imprisonment. — Plea,  Fvrsi^  the 
general  issue ;  secondly ^  as  to  the  assaulting  and  laying 
hold  of  the  plaintiff,  &c.  that  before  and  at  the  time  of 
the  issuing  of  the  several  writs  thereinafter  mentioned, 
and  also  at  the  time  of  the  committing,  &c.,  the  plaintiff 
was  indebted  to  the  defendant  in  a  large  sum  of  money, 
to  wit,  the  sum  of  20/.  And  the  plaintiff  being  so 
indebted  to  the  defendant,  the  defendant,  for  the  recovery 
of  the  said  debt,  to  wit,  on  &c.,  sued  out  of  the  Court  of 
our  lord  the  now  King,  before  the];  Barons  of  his 
Majesty's  Exchequer  at  Westminster ^  a  certain  writ  of 
our  lord  the  King,  called  a  capias.  [The  plea  here  set 
out  the  writ  of  capias^  which  was  alleged  to  have  been 
marked  and  indorsed  for  bail  for  20/.,  the  delivery  of  it 
to  the  sheriff,  and  the  return  by  him  of  non  est  inventus."] 
Whereupon  the  defendant,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  to  wit,  on  &c., 
sued  and  prosecuted  out  of  the  Court  of  our  said  lord 
the  now  King,  before  the  Barons  of  his  Exchequer  at 
Westminster^  a  certain  writ  of  our  said  lord  the  King, 
called  a  writ  of  exigi  facias^  directed  &c.  [Here  the 
plea  set  forth  the  writ,  that  it  was  indorsed  for  SO/.,  and 
delivered  to  the  sheriff  to  be  executed ;  and  that,  after 
being  four  times  demanded,  the  plaintiff  appeared  and 
rendered  himself  to  the  sheriff.]    And  thereupon  the 
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sheriff  and  the  defendant  in  his  aid  and  by  his  command,  ^'^^ims'''^' 
on  &C.J  under  and  by  virtue  of  the  last-mentioned  writ,  and     v      ^     ^  , 
before  the  return  &c.,  took  the  plaintiff,  and  for  default  of      Riddsll 
bail  seized  him,  &c.  which    are  the  several  supposed     Pauman. 
trespasses,  &c.  (concluding  with  a  verification.)    Replica- 
tion— That  no  affidavit  was  made  and  filed  of  record  of 
the  alleged  cause  of  action  of  the  defendant  against  the 
plaintiff  in  the  said  Court  of  his  Majesty's  Exchequer  at 
WesinUniieTf  before  the  issuing  of  the  said  supposed  writ 
of  capiast  according  to  the  form  of  the  statute,  &c.  (con- 
cluding with  a  verification).  Rejoinder — That  an  affidavit 
was  made  and  filed  of  record  of  the  said  cause  of  action, 
&c.  as  follows,  that  is  to  say, "  In  the  Exchequer  of  Pleas, 
William  Pakeman,  of  &c.,  maketh  oath  and  saith,  that 
Joseph  Hadley  RiddeU  is  indebted  to  him  in  the  sum 
of  20/.  and  upwards,  on  a  promissory  note  drawn  by  the 
said  J.  H.  IL,  and  payable  to  one  Charlotte  Moore  or 
order^  at  a  day  now. passed,  and  by  her  indorsed  to  this 
deponent,  FT.  P.  Sworn,  &c."  as  by  the  said  affidavit,  &c. 
(concluding  with  a  verification).  Demurrer — Because  the 
affidavit  of  the  cause  of  action,  as  required  by  the  statute 
in  such  case  made  and  provided,  does  not  state  or  shew 
the  amount  for  which  the  promissory  note  was  drawn,  or 
the  amount  for  which  it  was  payable ;  but  merely  states 
that  the  plaintiff  was  justly  and  truly  indebted  to  the 
defendant  in  the  sum  of  SO/,  and  upwards  on  a  promissory 
note,  drawn  by  the  plaintiff,  payable  to  one  Charlotte 
Moore  or  order,  and  by  her  indorsed  to  the  defendant. 
Joinder  in  demurrer. 

Petersdorffm  support  of  the  demurrer. — The  question 
raised  upon  this  demurrer  is,  whether  it  is  not  requisite, 
in  order  to  support  the  justification  relied  upon  by  the 
defendant,  that  the  affidavit  of  debt,  which  is  the  founda- 
tion of  the  proceeding,  by  virtue  of  which  he  justifies  the 
imprisonment,  should  be  in  conformity  with  the  requi- 
sitions of  the  statute  IS  Geo.  1.    According  to  a  great 
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Bxeh.gPUas,  number  of  recent  decisions,  an  affidavit  of  debt,  like  that 
set  forth  in  the  rejoinder,  is  insufficient.     [Lord  Abinger^ 
C.  B. — It  does  not  follow,  that,  because  the  Court  has  in 
such  cases  discharged  the  party  arrested,  on  account  of  the 
irregularity,  that  therefore  an  action  for  false  imprison- 
ment may  be  maintained.]    The  case  o{ Parsons  v.  Loyd{a) 
is  an  authority  to  shew,  that,  in  a  case  of  this  kind,  tres- 
pass may  be  sustained.     The  marginal  note  of  that  case  is 
as  follows : — *^  One  was  arrested  by  a  capias  ad  respon- 
dendum, tested  in  Trinity  and  returnable  in  Hilary  Term 
following.     The  writ  was  set  aside  as  void.     Trespass  for 
fiEilse  imprisonment  lies  against  the  plaintiff  in  that  writ, 
and  he  cannot  justify  under  a  void  or  irregular  writ" 
[Lord  Abinger,  C.  B. — ^In  that  case,  the  distinction  was 
taken  between  process  which  is  void,  and  that  which  is 
merely  irregular.    Lord  Chief  Justice  De  Grey  says,  that 
the  writ  is  void  and  a  mere  nullity ;  but  that  is  not  the 
case  here*]     This  case  is  not  one  of  mere  irregularity. 
The  affidavit  not  having  pursued  the  terms  of  the  statute, 
is  no  affidavit  at  all,  but  a  mere  nullity.     Had  the  objec- 
tion been  merely  technical,  as  an  objection  to  the  name 
of  the  defendant,  it  might  perhaps  be  otherwise ;  but  here 
the  objection  goes  to  the  very  foundation  of  the  instru- 
ment upon  which  the  justification  depends.     It  is  not 
inconsistent  with  the  affidavit,  that  the  defendant  in  the 
former  action  may  never  have  been  liable  to  be  arrested. 
[Aldersont  B, — The  promissory  note  may  have  been  drawn 
for  20/.]    It  is  not  sufficient  that  by  possibility  the  one 
party  may  have  had  good  ground  for  arresting  the  other ; 
it  must  appear  affirmatively  upon  the  affidavit.     It  is  a 
rule,  that  the  plaintiff  shall  not  be  allowed  to  make  any 
supplementary  affidavit,  or  the  defendant  any  affidavit  in 
contradiction  to  that  of  the  plaintiff:  and  this  rule  affords 
a  strong  reason  for  requiring,  that  the  affidavit  of  debt 

(fl)  3  Wila.  341. 
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should  contain  a  full  and  explicit  statement  of  the  plain-  Exeh.  o/  pteas, 
tiff's  title.     The  authorities  to  shew  the  irregularity  of    ^  ^^'  ^ 
this  affidavit  are  numerous  (a).     [Lord  Abinger,  C.  B. —       Riddell 
The  Court  do  not  require  any  decisions  to  be  cited,  in      pakemai^. 
order  to  shew,  that  this  is  an  affidavit  upon  which  they 
would  discharge  the  defendant,  upon  the  ground  of  irre- 
gularity.]    Then,  the  only  question   is^   the  distinction 
between  obtaining  a  discharge  by  a  summary  application 
to  the  Court,  and  the  remedy  by  action,  for  the  false 
imprisonment.    In  the  former  case,  the  proceedings  being 
irregular  only^  it  is  necessary  to  apply  to  the  Court ;  but 
here  the  irregular  affidavit  being  equivalent  to  no  affidavit, 
all  the  proceedings  founded  upon  it  are  void. 

Lord  Abinger^  C.  B. — In  this  case  there  must  be  judg- 
ment for  the  defendant.  The  affidavit  to  hold  to  bail  is 
indeed  irregular,  but  the  proceedings  which  have  taken 
place  upon  it  are  only  voidable,  and  not  void.  The 
defendant,  therefore^  ought  to  have  applied  to  the  Court, 
for  the  purpose  of  having  them  set  aside,  before  he  com- 
menced the  present  action.  There  is  no  colour  whatever 
for  maintaining  it. 

Parke,  B.— Where  the  process  is  irregular  merely^  no 
action  for  false  imprisonment  can  be  maintained  until  that 
process  is  set  aside.  It  is  every  day's  practice  in  cases  of 
this  kind,  where  the  defendant  has  given  a  bail-bond,  or 
where  he  has  suffisred  judgment  by  default,  or  has  been 
guilty  of  laches  in  making  his  application,  for  the  Court  to 
refuse  to  interfere  (A) ;  but  it  has  never  been  supposed  in 
such  case,  that  he  had  a  remedy  by  an  action  for  false 
imprisonment.    An  affidavit  to  hold  to  bail  in  trover,  with- 


(a)  See  LairaiUe  v.  Hoepfner,         (t)  Tidd's  Pr.  190,  191,    8th 
10  Bingfa.  334;    3  Moore  &  S.      ed. 
800;  2  Dowl.  P.  C.  758,  S.  C. 
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^**"l^'^'  out  a  judge's  order^  is  irregular;  but  can  it  be  contended, 
V      ^     ^    that  in  such  case  an  action  for  false  imprisonment  could 
RiDDELL     be  sustained?    What  distinction  is  there  between  that 
Pakemak.     and  the  present  case — the  judges  in  this  case  not  permit- 
ting the  defendant  to  be  held  to  bail  for  the  amount  of 
interest? 

Alderson,  B. — There  is  no  doubt  that  an  action  of 
trespass  for  false  imprisonment  cannot  be  maintained. 
When  process  is  set  aside  fbr  irregularityi  the  Court  in 
general  make  it  part  of  the  terms,  that  the  defendant  shall 
bring  no  action.  The  reason  of  that  is,  that  the  right  to 
bring  such  action  accrues  upon  the  process  being  set 
aside. 

GuRNEY,  B.,  concurred* 

Judgment  for  the  defendant. 


Thomas  r.  Thomas  and  Another. 
A  unity  of  poi-    OASE. — The  declaration  stated  that  the  plaintiiF,  before 


Wnda  gu^  and  *^^  **  *^®  *™®  of  the  Committing  of  the  grievances,  &c., 

of  the  land  m  ^^g  ^j^^  f^Q^,  thence  had  been,  and  still  was,  lawfully  pos- 

qua  an  ease-  ^                               '                            '                ^  r^ 

ment  exists,  does  sesscd  of  a  certain  messuage  or  dwelling-house,  yard,  and 

but  only  stts-  premises,  with  the  appurtenances,  situate  and  being  in  the 

mTntw^^^^ai  county  of  Devon,  to  wit,  in  the  borough  and  town  of 

party  is  seised  in  CredUon,  in  the  said  county,  and  of  a  certain  thatched 

fee  of  the  one  hi.               »  i     •        •           »                i 

parcel,  and  pos-  wall  staudmg  and  being  m  and  upon  those  premises;  and 

reridue^of  a^term  ^7  ^^cason  of  such  posscssion,  during  all  that  time,  she,  the 

**^wh  ^^"'  plaintiff,  for  the  necessary  use  and  enjoyment  of  her  said 

has  a  right  to  premises,  ought  to  have  had,  and  still  of  right  ought  to 

have  the  drop- 
pings of  rainfall 

from  his  wall  upon  the  premises  of  another,  the  right  is  not  destroyed  by  his  raising  the  height  of 
the  wall 
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have,  the  use  and  benefit  of  a  certain  channel,  drain,  Exeh.  of  pipom, 

i835. 
gutter^  or  sewer,  leading  and  running,  by  and  from  the  J '  ^ 

said  messuage  or  dwelling-house,  over,  across,  along,  and  Thomas 
through  the  said  yard  of  the  plaintififunto  and  into  certain  Thomas. 
premises  in,the  possession  or  occupation  of  the  defendants 
there,  near  to  the  said  premises  of  the  plaintiflp,  by,  through, 
and  along  which  the  said  drain,  &c.  (stating  the  particular 
easement).  And  also,  by  reason  of  such  possession  as 
aforesaid,  she,  the  plaintiff,  was,  during  all  the  time  afore- 
said, entitled  to  the  benefit,  easement,  privilege,  and 
advantage  of  having  and  permitting  the  eaves  and  thatch 
of  her  said  wall  to  extend  and  project  a  convenient  space 
beyond  and  from  the  said  wall  over  and  upon  the  said  pre- 
mises so  as  aforesaid  in  the  possession  or  occupation  of 
the  defendants,  for  the  convenience  and  use  of  conveying 
and  carrying  off  from  her  said  wall  and  thatch  thereof  the 
rain  which  from  time  to  time  descended  and  fell  there- 
upon. Yet  the  defendants,  well  knowing  all  the  premises, 
but  contriving,  &c.,  whilst  the  plaintiff  was  so  possessed 
&c.  as  aforesaid,  to  wit,  on  &c.,  wrongfiilly  and  injuriously 
shut,  closed,  stopped  up,  and  obstructed  the  said  drain, 
channel,  gutter,  or  sewer,  to  wit,  by  and  by  means  of 
divers  large  quantities  of  brick,  &c.,  and  the  same  so  shut, 
closed,  stopped  up,  and  obstructed  as  aforesaid,  kept  and 
continued  for  a  long  space  of  time,  to  wit,  from  &c.  And 
thereby  and  from  no  other  cause  whatsoever,  during  all  the 
time  aforesaid,  divers  large  quantities  of  the  refuse  and 
foul  water,  and  other  filth,  arising  and  proceeding  from 
the  said  messuage  and  premises  of  the  plaintiff,  have  been 
and  still  were  prevented  and  hindered  from  running,  flow- 
ing, and  passing  off  in  their  usual  course,  through  and  out 
of  the  said  channel,  drain,  gutter,  or  sewer,  in  the  manner 
aforesaid ;  and  by  reason  thereof,  not  only  divers  noisome, 
noxious,  offensive,  and  unwholesome  smells,  &c.,  during  all 
the  time  aforesaid,  have  ascended,  &c.  into  the  said  mes- 
suage, d  welling*house,  and  premises  of  the  plaintiff,  but  also 

d2 
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Kxeh.  of  Pleat,  thereby  the  said  premises^  &c.  of  the  plaintiff  became  and 
were  greatly  overflowed  and  wholly  untenantable,  and  the 
plaintiff  and  her  family  thereby  had  been  and  were  greatly 
annoyed,  &c.  in  the  occupation,  possession,  and  enjoyment 
thereof.  And  the  defendants  furthermore,  on  the  same 
day  and  year  aforesaid,  and  on  divers  other  days  and 
times,  &c.  wrongfully,  injuriously,  without  the  leave,  and 
against  the  will  of  the  plaintiff,  erected,  put,  and  placed, 
close  to  the  said  wall  of  the  plaintiff,  divers  large  quantities 
of  brick,  mortar,  stone,  wood,  and  other  materials,  and 
divers  erections  and  buildings;  and  the  same  respectively 
there  kept  and  continued  for  a  long  space  of  time,  to  wit, 
&c.,  so  near  to  the  said  wall  and  to  the  thatch  thereof, 
that  by  reason  thereof,  and  from  no  other  cause  whatever, 
the  rain,  which  from  time  to  time  descended  to  and  fell 
upon  the  thatch  of  the  said  wall,  was  wholly  prevented 
from  dripping  and  falling  from  the  thatch  thereof  in  man- 
ner aforesaid,  as  the  same  ought  to  have  done;  and  in  con- 
sequence thereof  great  quantities,  to  wit,  ten  perches  of  the 
said  thatch,  and  of  the  covering  and  coping  of  the  said 
wall,  had  respectively  become  and  been  greatly  rotten,  de- 
cayed, damaged,  injured,  and  destroyed;  and  by  reason 
thereof,  not  only  the  plaintiff,  during  all  the  time  afore- 
said, lost  the  use  and  advantage  of  the  said  wall,  but  also 
by  means  of  the  said  thatch  covering  and  coping  of  the 
said  wall  having  been  so  damaged  and  destroyed  as  afore- 
said, large  quantities  of  rain  and  moisture  have  from  time 
to  time,  during  all  the  time  aforesaid,  fallen  upon  and  pe- 
netrated into  the  said  wall  of  the  plaintiff,  and  the  same 
has  thereby  been  greatly  injured  and  damnified,  and  has 
been  rendered  ruinous,  insecure,  and  dilapidated ;  so  that, 
by  means  of  the  several  premises  aforesaid,  the  plaintiff 
hath  been,  during  all  the  time  aforesaid,  greatly  incon- 
venienced, &c.  Pleas. — First,  Not  Guilty.  Secondly^ 
As  to  the  part  of  the  said  declaration  which  relates  to  the 
said  channel,  drain,  gutter,  or  sewer  in  the  said  declara- 
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tion  mentioned,  the  defendants  say  that  the  plaintiff  ought  £'cA-  of  Pleas, 
not  to  have  or  maintain,  &c.,  because,  they  say,  that  the  ^ 

surplus  or  foul  water,  or  other  filth,  which  from  time  to  time  Thomas 
arose,  were  collected  and  proceeded  from  the  said  messuage  Thomas. 
or  premises  of  the  plaintiff,  were  not,  during  all  the  time 
aforesaid,  used  and  accustomed,  nor  of  right  ought  to 
enter,  flow,  pass,  and  be  carried  away  from  and  off  the 
said  premises  of  the  plaintiff  into  the  said  premises  of  the 
defendants,  in  manner  and  form  as  the  plaintiff  hath  in 
her  said  declaration  in  that  behalf  alleged;  and  of  this 
the  defendants  put  themselves  upon  the  country.  Third- 
ly, And  as  to  that  part  of  the  said  declaration  which 
relates  to  the  eaves  and  thatch  of  the  said  wall  in  the 
said  declaration  mentioned,  the  defendants  say  that  the 
plaintiff  ought  not  to  have  or  maintain,  &c.,  because 
they  say  that  the  plaintiff  was  not,  during  all  the 
time  aforesaid,  entitled  to  the  benefit,  easement,  privi- 
lege, and  advantage  of  having  and  permitting  the  eaves 
and  thatch  of  the  said  wall  to  extend  and  project  a  con- 
venient space  beyond  and  from  the  said  wall  over  and 
upon  the  said  premises  so  as  aforesaid  in  the  possession 
or  occupation  of  the  defendants,  for  the  convenience 
and  use  of  conveying  and  carrying  off  and  from  her  said 
wall  and  the  thatch  thereof  the  rain  which  from  time  to 
time  descended  and  fell  thereupon,  and  of  this  the  de- 
fendants also  put  themselves  upon  the  country.  Upon 
these  pleas,  issue  was  joined. 

At  the  trial  before  Paitesorif  J.,  at  the  last  assizes  for 
the  county  of  Devon,  the  following  appeared  to  be  the 
facts  of  the  case: — Joseph  Thomas,  the  father  of  the  de- 
fendants, being  seised  in  fee  of  the  land  and  premises 
occupied  by  the  defendants  at  the  time  of  the  alleged  in- 
jury, purchased  the  adjoining  premises  occupied  by  the 
plaintiff  at  the  time  of  the  alleged  injury,  in  which  there 
was  a  term  of  500  years.  By  his  will,  dated  the  18th 
/Ipril,  1816,  the  former  property  was  devised  to  his  wife 
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^'«*-5/  P^f"f  for  life,  with  remainder  in  fee  to  liis  son  John  Vicary  Tho^ 

V      V  ^     ma^f  one  of  the  defendants;  and  the  latter  property  was 

Thomas       bequeathed  for  the  residue  of  the  term  of  500  years  to  his 

Thomas.       wife  for  life,  and  afterwards  to  his  son  William,  the  husband 

of  the  plaintiff.     Joseph  Thomas  died  on  the  £8th  May^ 

1820,  having  made  Abraham  Wreyford  the  trustee  under 

his  will,  in  whom  the  legal  estate  in  all  the  property  vested. 

The  defendants  for  some  time  after  the  death  of  their 
father,  occupied  the  premises  in  question  as  tenants  from 
year  to  year;  but,  on  the  lOth  of  April,  1834,  a  lease  of 
those  premises  was  granted  by  Mrs.  Thomas,  the  mother 
of  the  defendants,  and  by  Wreyford,  to  the  defendant  John 
Vicary  Thomas  for  sixty  years,  in  case  Mrs.  Thomas  should 
so  long  live.  Both  the  defendants  continued  to  carry  on 
their  business  upon  the  premises.  The  plaintiff  was  in 
the  actual  possession  of  the  other  premises  held  for  the  re- 
sidue of  the  term  of  500  years,  having  been  put  into  posses- 
sion by  Wreyford  in  the  month  of  May,  1834.  It  ap- 
peared, that  at  one  period  of  time  after  the  death  of  Jo- 
seph Thomas  the  testator,  and  before  the  lease  to  the  de- 
fendant John  Vicary  Thomas,  Wreyford  the  trustee  was 
in  possession  of  both  the  premises. 

The  situation  of  the  respective  premises  with  regard  to 
the  drain  did  not  become  material,  the  defendants  admit- 
ting the  obstruction,  and  contesting  the  plaintiflf's  right  to 
the  easement.  With  regard  to  the  claim  of  easement  for 
the  eaves-dropping,  it  appeared,  that,  about  thirteen 
years  since^  the  top  of  the  plaintiff's  wall  was  covered 
with  pantiles,  which  projected  several  inches;  but  that  upon 
the  buildings  being  accidentally  burnt,  the  wall  was 
thatched,  and  the  thatch  projected  some  inches  further 
than  the  pantiles  had  done.  On  this  occasion,  also,  the 
wall  was  raised  about  three  feet.  The  obstruction  of  the 
eaves-dropping  was  caused  by  the  defendants  building  a 
wall  close  up  to  the  wall  of  the  plaintiff,  within  the  space 
over  which  the  pantiles  had  formerly  projected,  and  within 
the  projection  of  the  thatch. 
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The  existence  of  the  easements  in  question  for  the  pe-  Exch.  of  pieas, 
riod  of  upwards  of  twenty  years  was  proved,  and  the  oh-  ^  '  ^ 

struction  of  the  plaintiff  in  the  user  of  them  was  admitted ;  Thomas 
but,  it  was  insisted  for  the  defendants,  that  the  right  to  Thomas. 
the  easements  was  determined  by  the  unity  of  possession 
of  the  premises  in  Wreyford  the  trustee.  It  was  likewise 
insisted  with  regard  to  the  eaves-dropping,  that  by  the  al- 
teration made  by  the  plaintiff  in  the  height  of  the  wall  and 
the  substitution  of  the  thatched  for  the  tiled  roof^  the  right 
to  that  easement  had  ceased.  The  jury  having  found  a 
verdict  for  the  plaintiff  with  40^.  damages,  the  learned 
Judge  gave  the  defendants  leave  to  move  upon  the  first 
objection  to  enter  a  nonsuit. 

Erie  now  moved  accordingly,  or  for  a  new  trial. — First, 
with  regard  to  the  easement  of  eaves-dropping.  Where 
a  party  claims  an  easement,  he  cannot  vary  his  mode  of 
exercising  his  right ;  if  he  does  so,  that  right  ceases.  The 
exercise  of  an  easement  is  an  infringement  upon  the  right 
of  another,  and  must  be  strictly  pursued.  Thus,  a  per- 
son who  has  a  right  of  way  for  a  particular  purpose^ 
cannot  use  it  for  another  purpose;  as  where  he  pos- 
sesses a  right  to  carry  corn  or  manure,  that  will  not 
justify  him  in  carrying  lime,  or  the  produce  of  a  quar- 
ry. Jackson  v.  Stacey  (a).  Here,  if  the  plaintiff  had  a 
right  to  raise  the  wall  three  feet,  she  had  a  right  to  raise 
it  to  any  indefinite  height ;  and  if  she  could  extend  the  pro- 
jection of  the  roof  four  inches,  why  might  she  not  extend 
it  further^  whatever  inconvenience  it  might  prove  to  be  to 
the  defendants?  The  alteration  in  the  enjoyment  of  the 
right  destroyed  it,  and  the  defendants  were  justified  in 
building  up  their  wall,  as  they  would  have  been  in  case  no 
easement  whatever  had  existed.  [Alderson,  B. — How  does 
the  plaintiff,  by  claiming  more  than  he  lawfully  may^  destroy 
his  title  to  that  which  he  lawfully  may  claim?     It  has  been 

(<i)  Holt,  N.P.C.  455.  Sec  Saunders  v.  Newman,  1  B.  &  A.  258. 
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Exch.  of  Pleas,  held  in  the  case  of  lights^  that  where  a  party  enlarges  an 
ancient  window,  the  owner  of  the  adjoining  land  cannot 
obstruct  any  part  of  the  light  which  ought  to  pass  through 
the  space  occupied  by  the  ancient  window  (a).  If  the  act 
of  the  defendants  is  injurious  to  the  plaintiff's  original 
right,  it  is  not  the  less  so,  because  it  is  injurious  also  to  a 
further  right  which  the  plaintiff  claims.]  If  the  wall  is 
altered  in  height  or  extent,  the  right  claimed  ceases  to  be 
what  it  was.  [Alderson^  B. — The  only  difference  is,  that 
since  the  alteration  the  drops  have  to  fall  from  a  greater 
height.  How  can  that  be  in  any  degree  prejudicial  to  the 
defendants?]  Secondly ^  the  easements  were  extinguished 
by  the  unity  of  possession  in  Wreyfordf  the  trustee.  It  is 
a  rule  of  law,  that  whenever  the  land  upon  which  an  ease- 
ment is  claimed  and  the  land  in  respect  of  which  it  is 
claimed  are  united  in  one  person,  the  easement  must  cease; 
for  no  one  can  claim  a  right  as  against  himself.  Here, 
then,  as  soon  as  the  possession  of  the  whole  premises  was 
vested  in  Wreyford,  the  easements  ceased  to  exist;  and 
the  plaintiff  and  the  defendants  took  tlieir  respective  pre- 
mises in  the  same  manner  as  Wreyford  held  them,  viz, 
discharged  from  the  easement.  With  regard  to  a  right  of 
way,  it  has  been  held,  that  unity  of  possession  of  the  land 
in  respect  of  which  the  way  is  claimed,  and  the  land  over 
which  it  passes,  will  extinguish  the  right,  for  the  prescrip- 
tion is  gone,  and  the  way  is  against  common  right  (6). 

Lord  Abinger,  C.B.— The  union  of  possession  in  the 
trustee  did  not  extinguish  the  easement,  but  only  sus- 
pended it  during  that  unity  of  possession;  and  upon  his 
parting  with  the  premises  to  different  tenants,  the  right  re- 
vived. The  verdict  is  correct,  and  ought  not  to  be  dis- 
turbed. 

(a)    Chandler  v.   Thompton,    3      4  Rep.  87  a. 
Campb.  80;     Martin  v.  GobU,         (b)  1  Rol.  Ab.  936,  Vin.  Ab. 
1  Campb.  322;    LuttreWt  case,      Extinguishment  (A.)  (C) 
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BoLLANDj  B.,  concurred. 

Alderson,  B. — If  I  am  seised  of  freehold  premises,  and 
possessed  of  leasehold  premises  adjoining,  and  there  has 
formerly  been  an  easement  enjoyed  by  the  occupiers  of 
the  one  as  against  the  occupiers  of  the  other,  while  the 
premises  are  in  my  hands,  the  easement  is  necessarily  sus- 
pended, but  it  is  not  extinguished,  because  there  is  no 
unity  of  seisin ;  and  if  I  part  with  the  premises,  the  right, 
not  being  extinguished,  will  revive.  That  was  the  case 
here. 
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Bxeh.  rf  Pletu, 
1835. 


GuuNEY,  B.,  concurring — 


Rule  refused  (a). 


(a)  The  distinction  between  the 
etM  of  a  unity  of  poisesnon  and  a 
unity  of  seisin  does  not  appear 
to  hare  been  always  accurately 
observed.  In  WhalUy  v..  Tompson, 
1  Bos.  &  Pul/  375,  Eyre,  C.  J.,  is 
reported  to  have  said,  *'From  the 
moment  that  the  pouemon  of  two 
closes  is  united  in  one  person,  all 
subordinate  rights  and  easements 
are  extiaguisheiL  The  only  point, 
therefore,  that  could  possibly  be 
made  in  this  case,  it,  tliat  the 
andent  right  which  existed  while 
the  possession  was  distinct,  was 
merely  suspended,  and  may  revive 
again.  If  it  be  stated,  that  a  man 
and  his  ancestors  have  been  in 
poiuuion  of  two  adjoining  doses, 
and  a  prescription  be  then  set 
up  for  a  way  over  one  to  the 
other,  that  prescription  will  be 
felo  de  se.  If,  indeed,  the  fields 
were  let  to  different  tenants,  and 
from  time  immemorial  a  cause- 
way bad  been  built  over  one  field 


to  the  other,  by  which  the  tenants 
had  passed  and  re-passed,  this  in 
user  and  in  fact  would  be  a  road ; 
but  there  would  be  no  right  to  a 
road  in  point  of  law,  for  no  right 
could  exist  in  the  owner  indepen- 
dent of  the  fee  simple.'*  So  in 
Brooke's  Abr.  Bxtinguishment, 
pi.  15.,  it  is  said,  that  a  way  to  a 
oiill  having  been  extinguished  by 
unity  oi poiteuion  in  J.  S.,  and  on 
J.  S.'s  death  partition  being  made 
amongst  his  daughters,  and  the 
mill  bdag  assigned  to  one  and 
the  land  to  the  other,  it  was  held, 
that  the  way  revived;  but  it  is 
added,  tamen  videtur,  that  it  is  a 
new  way.  There  are,  however, 
many  authorities  to  shew,  that,  in 
order  to  create  an  extinguishment, 
the  interest  which  the  party  takes 
in  the  premises,  over  and  in  r^ 
spect  of  which  the  easement 
exists,  must  be  the  same.  Thus^ 
with  regard  to  a  charge,  it  has 
been  held,  that,  where  it  comes  to 
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Bxeh.  of  Pleat, 
1835. 


Where  a  portion 
of  the  premises 
in  ejectment 
consisted  of 
three  unfinished 
and  uninhabited 
houses,  the  court 
refused  to  per- 
mit the  affixing 
of  the  declara- 
tion on  the  doors 
of  the  houses  to 
be  deemed  ^ood 
service. 


Doe  d*  Showell  v.  Roe. 

Jxl.OTION  for  judgment  against  the  casual  ejector.  As 
to  some  part  of  the  premises,  the  service  of  the  declaration 
was  regular;  but  with  regard  to  another  portion,  the 
service  was  described  in  the  affidavit  to  have  been  by 
affixing  a  copy  of  the  declaration  "  on  each  of  the  doors 
of  three  unfinished  and  uninhabited  houses,  being  the 
residue  of  the  premises  in  the  declaration  mentioned, 
there  being  then  no  person  on  the  premises.*' 

Wallinger    moved    for   judgment   against    the    casual 
ejector  as  to  the  part  with  regard  to  which  the  service  was 


the  same  persoD  that  is  entitled  to 
the  land,  if  be  has  not  the  same 
title  to  both,  there  shall  be  no 
extinguishment.  Frke  v.  Leys, 
Barnardist.  C  R.  117;  Vin.  Ab. 
Exting.  (A.  1.)  And  the  same 
rule  holds  with  respect  to  the 
extinguishment  of  rents.  If  the 
conreyance  of  the  land  to  the  par- 
ty entitled  to  the  rent  be  only  of 
a  particular  estate  of  shorter  dura- 
tion than  the  estate  which  the 
lord  has  in  the  rent  service, 
though  there  be  a  union  of  the 
rent  and  the  tenancy  in  the  same 
band,  yet,  because  that  union  is 
but  temporary,  the  rent  in  such 
case  is  only  suspended,  and  not 
extinguished.  Gilb  on  Rents,  150. 
But  it  is  otherwise,  where  the 
same  party  is  seised  of  both  the 
premises.  Thus,  where  two  were 
seised  of  two  several  acres  of  land, 
of  which  the  one  ought  to  inclose 
against  the  other,  aud  one  pur- 
chased both,  and  let  them  to  seve- 


ral men,  it  was  adjudged  that  the 
inclosure  was  not  revived,  but 
remained  extinguished.  Poph.  167, 
arg.  cxXmgHcmdon  8f  Crouche's  CBse, 
36£liz.  Vin.  Ab.  Extinguishment 
(A.)  But  see  Id.  (C.)  where  it  was 
contended,  that  a  claim  of  com- 
mon of  pasture  had  been  extin- 
guished by  unity  of  possession  in 
king  Hen.  8.  It  appeared,  that, 
in  the  tenements  in  respect  of 
which  the  common  was  claimed,  he 
had  a  fee  simple  absolute,  while  in 
the  premises  over  which  the  right 
ivas  claimed,  he  had  only  a  fee 
simple  determinable.— The  Court 
held,  that  such  an  unity  worked 
no  extinguishment;  for,  where  an 
unity  of  possession  extinguishes  a 
prescriptive  right,  it  is  requisite 
that  the  party  should  have  an 
estate  in  the  lands  a  quA  and  in 
the  lands  in  guA,  equal  in  dura- 
tion, quality,  and  all  other  dr- 
cumstances  of  right.  Rex  v. 
Inhab,  of  Hermitage ^  Curth.  239. 
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in  the  usual  manner;  and  with  regard  to  the  residue  of  Eteh,  of  PUat, 

the  premises,  that  the  service  of  the  declaration  in  the 

manner  above   stated   should  be  deemed  good  service. 

Where  the  premises  consisted  of  a  mansion  and  four 

small  houses  in  a  yard^  surrounded  by  a  wall,  through 

which  was  a  door  to  them,  forming  the  only  means  of 

access ;  in  one  of  which  small  houses  resided  a  man,  who 

was  permitted  to  live  there  merely  to  take  care  of  them, 

and  the  mansion  house  and  the  rest  of  the  messuages 

were   vacant — the   Court   refused   a   rule    to   make   the 

service  on  the  man  good,  and  recommended  the  plaintiff 

to  affix  a  declaration  on  the  empty  houses,  and  then  to 

move  that  it  should  be  deemed  good  service  (a). 

Alderson,  B. — Why  should  not  the  lessor  of  the  plain- 
tiff pursue  the  regular  course,  and  proceed  as  in  the  case 
of  a  vacant  possession  ?  There  is  no  ground  for  permitting 
such  a  service  as  this  to  be  deemed  good  service. 

Rule  refused  as  to  latter  point  (6). 

(a)  2  Archb.  Pr.  642,  4th  ed.;  (b)  See  Doe  d.  Norman  v.  Roe, 

Tidd,  Pr.  443.  2  Dowl.  P.  C.  428. 


Hodgson  v.  Cooper. 

XHE  bail  in  this  case  having  been  excepted  to,  and  Where  an  afli- 
having  justified,  J.  Jervis  applied  for  the  costs  of  the  denVo«nS"to 
justification.  "?»«  ^l  P»*ce 

"  where  the  pro- 

perty of  the  hail 

Walesby  opposed  the  application,  on  the  ground,   that  ooiy°ucribM 
the  affidavit  of  sufficiency  did  not  pursue  the  form  direct-  *JgJ^"y„^  ^f 

property  collec- 
tively, it  is  a 

departure  from  the  form  given  hy  the  rule  3,  T.  T.  I  W,A\  and  the  hail  having  justified,  the 

defendant  is  not  entitled  to  the  costs  of  justification. 
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jBjrcA.  cf  Pieas^  ed  to  bc  observed  by  the  rule  3  of  Trinity  Term,  1 
WiU.  4  (a).  The  descriptioti  of  the  property  of  the  bail 
given  in  the  affidavit,  is  '*  household  furniture  and  effects, 
and  good  book  debts  ;**  without  specifying  the  place  where 
the  household  furniture  and  effects  are  to  be  found,  and 
without  affixing  the  value  to  each  description  of  property. 
Now,  in  the  form  given  by  the  rule,  the  description  is 
stated  thus : — *'  Stock '  in  trade  in  his  business  of  , 
carried  on  by  him  at  ,  of  the  value  of  ;  of  good 
book  debts  owing  to  him  of  the  value  of  ;  of  furniture 
in  his  house  at  of  the  value  of  ."  In  the  case  of 
De  Bode^i  bail  (6),  where  the  affidavit  of  sufficiency  did 
not  state  the  numbers  and  occupants  of  certain  houses, 
of  which  the  bail  stated  themselves  to  be  possessed,  it 
was  held,  by  Mr.  Justice  Taunion,  that,  though  it  was  no 
reason  for  rejecting  the  bail,  it  was  good  ground  for 
refusing  the  costs  of  justification. 

Alderson,  B. — ^The  form  given  by  the  rule  ought  to 
be  pursued,  and  this  is  such  a  departure  from  it,  as  to 
prevent  the  defendant  from  having  his  costs  of  justifica- 
tion. The  object  of  the  rule  was  to  give  the  party  an 
opportunity  of  making  inquiries  respecting  the  property, 
at  the  places  where  it  was  locally  situate;  but  this  has  not 
been  done  here. 

Costs  refused. 

(a)  <<  If  the  notice  of  bail  shall  tification ;  and  if  such  bul  are  re- 
be  accompanied  by  an  affidavit  of  jected,  the  defendant  shall  pay  the 
each  of  the  bail,  according  to  the  costs  of  opposition,  unless  the 
form  hereto  subjoined ;  and  if  Court,  or  a  judge  thereof,  shall 
the  plaintiff  afterwards  except  to  otherwise  order." 
such  bail,  he  shaU,  if  such  bail  (6)  1  DowL  P.  G.  368. 
are  allowed,  pay  the  costs  of  jus- 
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Exch,  o/Pteas, 
1836. 

Williams  v.  Griffiths.  '^ 

Assumpsit  {oT  wages^  and  for  work  and  kboar,  and  ^.  occupied  a 

materials  found  and  provided,  and  for  money  found  to  be  under  B.,  at  the 

due  upon  an  account  stated.     Pleas — JFtrsi,  non  assumjH  "tr^and^lf?  at 

ni;  tecondlUf  actio  non  aecremt  infra  sex  annas.    Repli-  ^'*'  request, 

,  .  .      entered  into  hij 

cation,  that  the  several  causes  of  action  mentioned  m  employment  as 
the  declaration  did  accrue . within  six  years.     At  the  trial  andto'perform' 
before  Williams,  J.,  at  the  last  assizes  for  the  county  of  ?**/  ^rncts, 

'        '  "^  in  the  place  of 

Carmarihent  it  appeared,  that  the  action  was  brought  to  Another  person 
recover  the  sum  of  205/.  12^.  \\d,  for  wages  and  services  employed  by 
for  thirteen  years  or  thereabouts,  at  \Zs.   per   week,  ^e^aia*f2*. 
under  the  following  circumstances: — ^The   plaintiff  had  *''!*^*   -^^  . 

°  -  1       I  ,  1       continued  m  J?.'* 

occupied  a  house  and  a  few  acres  of  land,  under  the  sernce  for  more 

defendant,  at  the  rent  of  16/.  a  year ;  and  had  also  worked  yemllbturthere 

for  him  as  a  mason,  in  erecting  walls  about  his  farm-yard,  ^^^^  JJ^*°* 

previous  to  March,  18S1.     On  the  25th  of  March,  1821,  one  hand,  or  of 

the  defendant  proposed,  that  the  plaintiff  should  take  the  other,    in  an 

place  of  a  man  who  had  tffl  then  been  employed  by  the  jf  ^"^  t~^f ' 

defendant,  at  1S«.  a  week,  as  his  farming  bailiff,  and  in  cover  wages  for 
the  performance  of  various  services ;  which  the  plaintiff  deducting  the 

agreed  to  do,  and  continued  in  such  service  until  a  short  [hat  this  was  not 

time  before  the  commencement  of  the  action,  but  no  J^^^^^^*" 

wages  were  ever  paid  on  the  one  hand,  nor  any.  rent  on  would  take  the 

the  other.    At  the  trial,  the  plaintiff  recovered  a  verdict  statute  of  Umit- 

for  83/.  19«.  9rf.,  the  learned  Judge  being  of  opinion,  that  ;'*^"4f"*t4l* 

this  was  not  such  an  open  account  between  the  parties  as  t>ut  that  there 

must  be  a  part 

to  take  the  case  out  of  the  Statute  of  Limitations ;  but  he  paymentin  cash, 

gave  the  plaintiff  leave  to  move  to  increase  the  verdict  to  vii^t*to*itf?o*" 

the  sum  of  20S/.  \2s.  llrf.,  if  the  Court  should  be  of  opin-  b«ve  that  effect 
ion  that  the  Statute  of  Limitations  was  not  a  bar. 

CWion  now  moved  accordingly. — The  Statute  of  Limit- 
ations was  not  a  bar,  this  being  a  running  and  open 
account  between  the  parties:  on  the  debit  side,  services; 
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^"*1M.?'*"''  and  on  the  credit  side,  rent.  In  Caittng  v.  Skoulding  (a), 
\^..^^J,^  it  was  held,  that  if  there  be  a  mutual  account  of  any  sort 
Williams  between  the  plaintiff  and  defendant,  for  any  item  of 
(jRiFFiTHs.  which  credit  has  been  given  within  six  years,  that  is 
evidence  of  an  acknowledgment  of  there  being  such  an 
open  account  between  the  parties,  and  of  a  promise  to  pay 
the  balance,  as  will  take  the  case  out  of  the  Statute  of 
Limitations.  Le  Blanc,  Serjeant,  there  says  in  argument, 
and  which  was  adopted  by  Lord  Kenyon,  C.  J.,  in  giving 
his  judgment,  that,  **  when  there  is  an  open  unliquidated 
account  between  the  parties,  that  is  evidence  of  such  a 
promise,"  (viz.  as  would  take  the  case  out  of  the  Statute 
of  Limitations,)  **  because  the  credit  is  given  on  either 
side  on  the  faith  of  such  account,  and  every  new  transac- 
tion amounts  to  an  implied  acknowledgment  of  the  prior 
existing  debt;  each  article  of  the  account  on  one  side 
being  equivalent  to  a  part  payment  of  the  bill  on  the 
other,  and  a  promise  to  pay  the  balance."  In  that  case, 
the  items  consisted  of  rent  accruing  half-yearly,  on  the 
one  side ;  on  the  other,  of  candles  and  liquors  furnished 
by  the  defendants.  In  the  present  case,  the  items  on  the 
one  side  were  the  rent  of  16/.  a  year;  and  on  the  other, 
the  wages  and  services  performed  by  the  plaintiff  for  the 
defendant,  at  12^.  per  week.  [Parke,  B. — Since  Lord 
TenterdetCs  act,  must  you  not  contend,  that  this  was 
equivalent  to  part  payment,  in  order  to  avoid  that  statute  ?] 
Perhaps  it  will  not  be  found  necessary  to  go  that  length ; 
for,  if  the  old  statute  is  avoided,  it  is  contended,  that  the 
language  of  Lord  Tenterdens  act  does  not  touch  the 
present  case,  because  this  is  not  an  "  acknowledgment 
or  promise  by  words  only,*'  but  is  a  promise  implied  in 
law,  from  the  circumstances  of  the  case  and  the  conduct 
of  the  parties.  [Parke,  B. — I  think  there  must  be  some- 
thing equivalent  to  part  payment.    You  must  shew  an 

(a)  6T.R.  189. 
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agreement  between  the  parties,  that  the  rent  should  go  ^'^^\^S'^^* 
in  part  payment  of  the  wages.  I  think,  especially  since 
Lord  TenterdetCs  act,  if  not  before,  that  it.must  be  some- 
thing equivalent  to  part  payment.]  This,  it  is  submitted, 
proceeds  on  the  acts  and  conduct  of  the  parties,  and  not 
on  any  verbal  promise  or  acknowledgment,  and  is  there- 
fore not  touched  by  Lord  TenterderCs  act.  But  even 
admitting  that  something  equivalent  to  part  payment  must 
be  shewn  here,  as  in  Catling  v.  Skoulding^  **  each  article 
of  the  account  on  one  side  is  equivalent  to  a  part  payment 
of  the  bill  on  the  other  :'*  no  express  agreement  between 
the  parties,  that  the  rent  should  go  in  part  payment,  was 
proved  in  the  case  cited,  any  more  than  in  the  case  at  bar. 
This  is  an  important  rule  to  lay  down,  as  it  will  materially 
affect  all  cases  in  which  there  have  been  mutual  dealings. 
[Parke,  B. — This  is  not  the  replication  of  merchants' 
accounts,  but  the  general  replication,  that  the  action  did 
accrue  within  six  years.]  It  is  laid  down  in  Webber  v. 
JMl  (a)  that,  **  Where  there  have  been  mutual  current 
and  unsettled  dealings  and  accounts  between  the  parties, 
and  any  of  the  items  are  within  six  years,  the  plaintiff,  to 
a  plea  of  the  statute  that  the  defendant  did  not  promise 
within  six  years,  may  reply  generally,  that  the  defendant 
did 80  promise;  and  the  reason  seems  to  be,  because  the 
mutual  accounts  between  the  parties,  for  any  item  of 
which  credit  has  been  given  within  six  years,  are  of 
themselves  evidence  of  there  being  such  an  open  account, 
and  of  a  promise  to  pay  the  balance;  therefore,  that  sort 
of  evidence  is  as  proper  on  the  issue  of  non  assumpsit 
infra  sex  annos,  as  any  other  evidence  of  an  acknowledg- 
ment of  the  debt  by  the  defendant,  or  of  his  promise  to 
pay  it.**  This  replication,  therefore,  is  sufficient  to  meet 
the  present  case,  as  here,  there  are  items  down  to  the 
commencement  of  the  action. 

(a)  2  Wins.  Saund.  127  b,  n.  (7). 
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Parke,  B. — I  think  it  was  inenmbent  on  the  plaintiff 
to  shew  a  part  payment  in  cash,  or  what  is  equivalent  to 
it,  to  take  the  case  out  of  the  statute,  since  Lord  Tenierdens 
act.  There  might  have  been  an  agreement  between  the 
patties  to  this  effect : — that  the  one  should  not  call  upon 
the  other  for  payment  of  the  money  due  to  him ;  because 
he  owed  him  money  on  the  other  hand.  Before  Lord 
Tenterden*s  act,  that  would  have  been  a  sufficient  ac- 
knowledgment to  take  the  case  out  of  the  Statute  of 
Limitations,  on  the  ground  that  the  conduct  of  the 
parties  was  equivalent  to  an  acknowledgment,  and  of  a 
promise  to  pay  the  debt :  but  it  appears  to  me,  that,  since 
the  new  statute,  there  must  be  something  equivalent  to 
part  payment. 


Boi/LAND,  B.-^I  am  of  the  same  opinion.  Before  Lord 
Tenierden's  act,  I  think  this  would  have  be^n  taken  out 
of  the  statute;  but,  since  that  statute,  there  must  be 
part  payment,  or  something  equivalent  to  it,  to  have  that 
effect. 


Alderson,  B.,  concurred. 


Rule  refused. 


Mary  Kino,  John  King,  and  Silv anus  Kino,  Executrix 
and  Executors  of  the  Will  of  James  King,  deceased, 
t7.  Matthew  Urlwin  Sears. 

WhewadecU-   AsSUMPS IT.— The  first  count  of  the   declaration 
m^'^suTes      stated  that  the  defendant,  before  and  at  the  time  of  the 

■everal  maUen 
M  a  ooDBider- 

ation  for  the  defendant's  promise,  though  all  be  not  good,  yet,  if  a  sufficient  consideration  re- 
mains, it  is  enough  to  support  the  promise  laid  in  the  declaration. 

It  is  only  necessary  in  cases  of  executed  considerations  to  state  that  the  consideration  for  the 
defendant's  promise  moved  at  the  defendant's  special  instance  and  request. 
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making  of  the  promise  and  undertaking  thereinafter  ^'^^^L'*''*'' 
next  mentioned^  was  the  administrator  of  the  goods,  chat- 
tels, and  effects  of  William  Sears  deceased,  who  died  in- 
testate theretofore,  to  wit,  on  the  10th  o(  August  in  the 
year  of  our  Lord  183S;  that  the  said  William  Sears  in 
his  lifetime,  and  at  the  time  of  his  death,  was  indebted  to 
the  plaintiffs,  as  executrix  and  executors  as  aforesaid,  in 
a  certain  sum  of  money,  to  wit,  the  sum  of  13/.,  being 
rent  due  and  in  arrear  for  the  use  and  occupation  of  cer- 
tain premises  of  the  plaintifl^s,  as  executrix  and  executors 
as  aforesaid,  before  then  used  and  occupied  by  the  said 
Wittiam  Sears,  by  the  sufferance  and  permission  of  the 
plaintiff's,  as  executrix  and  executors  as  aforesaid,  and  at 
his  request,  under  and  by  virtue  of  a  certain  demise 
thereof  theretofore  made,  and  at  and  under  a  certain 
yearly  rent,  to  wit,  the  yearly  rent  of  26/.,  payable  quar- 
terly, to  wit,  on  the  25th  of  March,  the  24th  of  June,  the 
29th  of  September,  and  the  25th  of  December  in  every 
year ;  that  the  said  William  Sears  in  his  lifetime  being 
so  indebted  as  aforesaid,  he,  the  said  William  Sears,  de- 
posited with  the  plaintifl^s,  as  executrix  and  executors  as 
aforesaid,  as  a  collateral  security  for  the  said  debt,  a  cer- 
tain bill  of  exchange,  bearing  date  the  12th  of  March,  in 
the  year  aforesaid,  drawn  by  the  said  William  Sears  on 
and  accepted  by  one  Joseph  Fabian,  for  payment,  five 
months  after  date,  to  the  drawer's  order,  of  the  sum  of 
16/.  \4rs.  for  value  received,  and  which  said  bill  of  ex- 
change, at  the  time  of  the  depositing  of  the  same  as  afore- 
said, was  indorsed  by  the  said  William  Sears;  that  the  said 
William  Sears,  at  the  time  of  his  death,  was  in  possession 
of  the  said  demised  premises  under  and  by  virtue  of  the 
said  demise,  and  after  the  death  of  the  said  William  Sears, 
and  up  to,  and  at,  and  after  the  making  of  the  promise 
and  undertaking  hereinafter  next  mentioned,  Winifred, 
the  widow  of  the  said  William  Sears,  and  the  mother  of 
the  defendant^  was  in  possession  of  the  said  demised  pre* 
yoL.  lu  £  c.  M.  R. 
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£xeh.  of  PUas,  mises,  and  was  then  possessed  of  certain  goods  and  chat* 
tels  of  great  value,  to  wit,  of  the  value  of  50/.,  and  which 
said  goods  were  then  in  and  upon  the  said  demised  pre* 
inises,  and  were  then  liable  to  be  seized  and  distrained  for 
the  said  rent;  and  the  plaintiffs,  as  executrix  and  execu- 
tors as  aforesaid,  then  intended  to  distrain  the  same  for 
the  said  rent;  and  the  said  Winifred  was  desirous  of  quit- 
ting the  said  demised  premises  at  Michaelmas  then  next, 
and  of  removing  the  said  goods  and  chattels  from  and  off 
the  same  (of  all  which  said  premises  the  defendant  then 
bad  notice) ;  and  thereupon  afterwards,  to  wit,  on  the  24th 
of  September^  in  the  year  aforesaid,  in  consideration  of 
the  premises,  and  that  the  plaintiffs,  as  executrix  and  ex- 
ecutors as  aforesaid,  would  permit  the  said  Winifred  to 
quit  the  said  demised  premises  at  Michaelmas  then  next, 
and  to  remove  her  said  goods  and  chattels  from  and  off 
the  said  premises,  and  would  forbear  to  distrain  the  same 
for  the  said  rent  so  due  and  in  arrear  as  aforesaid,  and  for 
the  further  sum  of  6/.  10^.,  being  another  quarter's  rent, 
which  would  become  due  to  the  plaintiffs,  as.  executrix 
and  executors  as  aforesaid,  under  the  said  demise,  at  the 
said  Michaelmas  then  next,  be,  the  defendant,  undertook 
and  then  faithfully  promised  the  plaintiffs,  as  executrix 
and  executors  as  aforesaid,  to  pay  them  one  quarter  s  rent, 
being  the  sum  of  6/.  10«.,  immediately,  and  the  remainder 
of  the  said  rent  within  twelve  months  then  next,  the  said 
bill  of  exchange  being  given  up  by  the  plaintiffs  to  the 
defendant.  And  the  plaintiffs  aver  that  they,  confiding  in 
the  said  promise  and  undertaking  of  the  defendant,  did 
permit  the  said  Winifred  to  quit  the  said  demised  pre- 
mises at  the  said  Michaelmas,  and  to  remove  her  said 
goods  and  chattels  from  and  off  the  said  demised  premises, 
and  did  wholly  forbear  then,  and  always  hitherto  have 
forborne,  to  distrain  the  same  for  the  said  rent  as  afore- 
said  (whereof  the  defendant  had  notice);  and,  although 
the  said  twelve  months  have  long  since  elapsed,  and  al- 
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though  the  plaintiffs^  as  executrix  and  executors  as  afore-  ^eh.  of  PUas, 
said,  afterwards,  and  after  the   expiration  of  the  said  ^ 

twelve  months,  to  wit,  on  the   15th  of  October^  1834,  re-         Kino 
quested  the  defendant  to  pay  the  said  rent,  being  a  large        sea&s. 
sum,  to  wit,  the  sum  of  19/.  10^.,  and  also  tendered  and 
offered  to  give  up  the  said  bill  of  exchange  to  the  defen* 
dant,  which  he  then  refused  to  accept,  yet  &c.    Breach, 
nonpayment  of  the  sum  of  19/.  10«. 

The  last  count  was  indebitatus  assumpsit  for  the  use 
and  occupation  of  a  certain  messuage  and  premises^  with 
the  appurtenances,  of  the  plaintiffs,  as  executrix  and  ex- 
ecutors, and  for  money  found  to  be  due  to  them  as  such, 
upon  an  account  stated,  laying  the  promise  to  the  plain- 
tiffs, as  executrix  and  executors  as  aforesaid. 

General  demurrer  to  the  first  count,  and  non-assumpsit 
to  the  last. 

The  grounds  stated  for  argument  in  the  margin  of  the 
paper  book  were — 

Firstf  that  by  the  first  count  it  appears  that  the  bill  of 
exchange  therein  mentioned  was  at  the  time  of  making 
the  defendant's  supposed  promise  overdue,  and  it  is  not 
averred  to  have  been  dishonoured;  so  that  the  rent  of  13/., 
supposed  to  have  been  in  arrear  from  William  Sears,  de- 
ceased, appears  to  have  been  satisfied  thereby;  and  the 
forbearance  to  distrain  for  that  sum  of  13/.,  which  forms 
part  of  the  consideration  stated  for  the  defendant's  pro- 
mise, is  therefore  insufficient. 

Secondly f  that  it  does  not  appear  on  the  first  count  that 
the  plaintiffs  had  any  right  to  distrain  for  the  quarter's 
rent,  which  is  supposed  to  have  been  becoming  due  to  them 
at  Michaelmas  mentioned  therein;  and  so  the  forbearance 
to  distrain  for  the  sum  of  6/.  10s.  in  respect  thereof,  which 
forms  part  of  the  consideration  stated  for  the  defendant's 
promise,  is  insufficient  to  support  such  promise,  and  ren- 
ders the  same  of  none  effect. 

Thirdly,  that  the  consideration  expressed  in  the  first 

E  2 
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E*ch.o/puas,  count  as  moving  the  defendant  to  the  promise  therein  al- 
leged, is  not  stated  to  have  been  at  the  defendant's  re- 
quest, as,  to  give  the  same  any  effect,  it  ought  to  have 
been. 

Fourthly ^  that  it  does  not  appear,  nor  can  it  be  collected 
from  the  first  count,  whether  the  plaintiffs  seek  to  recover 
against  the  defendant,  as  administrator  of  his  late  father, 
or  personally." 

Erle^  in  support  of  the  demurrer. — First,  the  bill  of 
exchange,  as  appears  by  the  declaration^  was  given  as  a 
collateral  security  for  the  rent;  but  the  plaintiffs  do  not 
state  that  any  steps  were  taken  by  them,  on  the  bill  be- 
coming due,  to  obtain  payment  of  it,  nor  do  they  aver  any 
presentment,  or  shew  that  it  was  dishonoured,  which  it 
was  their  duty,  as  holders,  to  have  done,  and,  not  having 
done  so,  it  amounted  to  a  satisfaction  of  the  debt  for  which 
the  bill  was  given,  that  is  to  say,  the  13/.  for  rent  due  from 
William  Sdars.  It  was  the  duty  of  the  plaintiffs  to  have 
shewn  on-  their  declaration  that  they  had  done  all  the 
acts  necessary  to  entitle  them  to  recover  on  the  bill. 
[Lord  Abinger,  C.  B.— It  is  stated  in  the  declaration 
to  have  been  given  as  a  collateral  security.  Hie  ac- 
tion is  noti^'rought  on  the  bill  itself.]  It  is  submitted  that 
it  was  inciQfibent  on  them  to  shew  that  the  bill  was  duly 
presented ;  and,  if  they  fail  to  do  so,  then  they  must  be 
taken  to  have  made  the  bill  their  own,  and  it  operated  as 
a  satisfaction  for  the  rent  of  13/L,  and  the  forbearance  to 
distrain  for  that  sum,  which  formed  part  of  the  consider- 
ation for  the  defendant's  promise,  failed.  [Parke,  B. — 
Though  the  bill  was  not  duly  presented,  that  objection 
might  have  been  waived  afterwards.]  If  the  consideration 
fails  to  that  extent,  then  the  whole  promise  is  nudum 
pactum.  Another  part  of  the  consideration  stated,  is  the 
agreement  not  to  distrain  the  goods  of  the  widow  to  recover 
the  sum  of  6/.  \0s,  for  rent  to  become  due  the  Michaelmas 
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following;  but,  as  the  rent  was  not  then  due,  the  plaintiffs  E^ech.  of  puas, 
could  have  no  right  to  distrain  for  it,  and,  consequently, 
that  was  no  consideration  whatever.  [Lord  Abinger, 
C.  B. — ^Was  it  not  a  privilege  granted  to  her  to  be  allowed 
to  give  up  the  tenancy  at  3fichaelmas?']  The  executors 
could  not  compel  her  to  remain,  as  she  was  a  stranger  to 
them.  The  allegation  is  that,  in  consideration  that  the 
plaintiff  would  permit  the  widow  to  quit  the  demised 
premises  at  Michaelmas  then  next,  and  to  remove  her 
goods  and  chattels  from  the  premises,  and  would  forbear 
to  distrain  for  the  said  rent  so  due  and  in  arrear,  and  for 
the  sum  of  6/.  lOs.  to  become  due  at  Michaelmas  then 
next,  the  defendant  undertook  to  pay  the  6/.  lOs.  imme- 
diately, and  the  remainder  within  twelve  months,  the  bill 
of  exchange  being  given  up  by  the  plaintiffs  to  the  defen- 
dant; but  the  rent  of  6/.  lOs.  was  not  due,  and  they  had 
no  right  to  distrain  for  that  sum,  and  therefore  there  is  a 
failure  of  consideration.  [Parke,  B. — The  giving  up  the 
note  is  one  consideration,  and  the  forbearance  to  distrain 
the  goods  of  the  widow  on  the  premises. for  the  rent  then 
due  from  the  intestate  is  another  consideration.]  At  all 
events,  the  whole  of  the  consideration  stated  for  the  defen- 
dant's promise  is  not  shewn,  and  therefore  the  promise  is 
not  supported.  [Parte^  B. — If  a  sufficient  consideration 
remains,  it  is  enough  to  support  the  promise  laid  in  the 
declaration.  There  is  abundant  consideration.]  Then 
the  consideration  alleged  as  moving  the  defendant  to  make 
the  promise  is  not  stated  to  have  been  at  the  request  of 
the  defendant.  [Parke^  B. — That  would  only  be  material 
in  the  case  of  an  executed  consideration.  An  averment 
of  request  is  only  necessary  in  cases  of  executed  consi- 
deration (a).] 

Judgment  for  the  plaintiffs. 

Buii  was  to  have  argued  for  the  plaintiffs. 
(a)  See  1  Wms.  Saund.  ^64,  n.  1. 
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Exch.  of  Pleat, 
1835. 

Now  LAN  r.  AbIiETT. 

The  plaintiff  ASSUMPSIT. — The  first  count  of  the   declaration 

fS^defend?^^^^^^  «^*®d'  *****  theretofore,  to  wit,  on  the  14th  March,  1834, 

•ervice  as  head  Jq  consideration  that  the  plaintiff,  at  the  request  of  the 

gardener,  and 

to  have  the  defendant,  had  become  and  was  the  servant  of  the  defen- 

imd"8uperinten-  ^^nt,  to  wit,  in  the  capacity  of  a  head  gardener,  to  serve 

defendant's^  ^™  ^^^  *  ^^^^  *^®"  ^^^^   following,  at  and  for  certain 

houses,  pineries,  wagcs,  to  wit,  the  wagcs  of  100/.,  the  defendant  under- 

of  iooL   The  took  and  promised  the  plaintiff  to  retain  and  employ  him 

faThoQse  be-^  ^^  ^^®  service,  and  in  the  capacity  aforesaid,  and  at  and 

longing  to  the  for  the  wagcs  aforcsaid,  and  to  continue  him  in  such 

defendant,  in 

his  domain,  but  scrvicc  and  employ  for  and  during  the  said  term  of  a  year. 

defe^dan^s^  ^  And  although  the  plaintiff  confiding  &c.,  did  continue  in 

**J*f":  J*'*^  such  service  and  employ  of  the  defendant  for  a  long 

privilege  of  lak-  space  of  time,   to  Wit,  Until  the  15th  December,  1834; 

tices,  and  had  And  although  the  Said  plaintiff  hath  always  been  ready 

it/l!r.T;JJ'  and   willing,   and  then  offered   to  continue  in  the  said 

15<.  per  annum  o' 

premium.    The  service  and  employ  of  the  said  defendant  in  the  capacity 

plaintiff  remain-       _  ._  ^     "  _  .,-,  .,  *. 

ed  with  the  de-  aforesaid,  on  the  terms  aforesaid,  for  the  said  term  of  a 

capacity 'abo\*e  J®^ »  J®*  ^^®  defendant  not  regarding  &c.,  did  not  nor 

mentioned  about  ^ould  Continue  the  said  plaintiff  in  his  said  service  or 

four  years;  when  ,  * 

the  defendant  employ  for  and  during  the  said  term  of  a  year,  and  after- 

monthlTwarn.  wards,  and  before  the  expiration  of  a  year  of  the  said 

action ^bro"  ht  scrvicc,  to  Wit,  ou  the  day  and  year  last  aforesaid,  put  an 

by  the  plaintiff  end  to  such  scrvicc  and  employ,  and  wholly  refused  to 

to  recover  a 

quarter's  wagce,  suffcr  or  permit  the  plaintiff  to  continue  in  his  said  ser- 

sl^^^^lnu^hJil  ^^^®  *^"^  employ,   and   then  discharged   him,   the  said 

tiiat  he  was  a  plaintiff   thercfrom,    without   any  reasonable   notice  or 

menial  ^iervant  *^ 

only,  and  wp.i  warning  previous  thereto ;  and  hath  from  that  time  hi- 

a'uion"h"  warn-  thcrto  whoUy  rcfuscd  to  retain  or  employ  him  in  the  said 

"^^'  service,  or  pay  him  the  said  wages  for  the  residue  of  the 

said  term  of  a  year,  by  means  whereof  &c.     The  second 

count  was  indebitatus  assumpsit  for  wages  and  for  money 

due  on  an  account  stated. 
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F\eas.— First,  to  the  first  count,  that  the  defendant  ^"Yhs^'^"' 
made  no  such  promise;  secondly ,  that  the  said  plain tifi* 
became  and  was  the  servant  of  the  defendant,  as  in  the 
said  first  count  mentioned,  upon  certain  terms,  and  accord- 
ing to  a  certain  proTisOi  to  wit,  upon,  amongst  others,  the 
terms  and  according  to  the  proviso  following,  that  is  to 
^y,  that  either  of  the  said  parties  might  determine  the 
said  service  upon  giving  to  the  other  of  them  one  calen* 
dar  month's  notice  of  his  intention  so  to  do,  and  that  in  the 
case  of  the  said  defendant's  determining  the  said  service, 
he  should  pay  to  the  said  plaintiff  a  proportionate  part  of 
his  wages  aforesaid,  up  to  the  expiration  of  such  notice, 
and  to  the  time  of  such  determination  of  the  said  service. 
And  the  said  defendant  in  fact  further  saith,  that  hereto- 
fore, and  one  calendar  month  before  the  said  defendant 
put  an  end  to  the  said  service  and  employ,  or  refused  to 
suffer  or  permit  the  said  plaintiff  to  continue  in  his  said 
service  and  employ,  or  discharge  the  said  plaintiff,  thereto- 
fore, to  wit,  on  the  15th  day  of  November,  A.  D.  1834, 
he,  the  said  defendant,  gave   to  the  said  plaintiff  one 
calendar  month's  notice  of  his  the  said  defendant's  inten- 
tion to  put  an  end  to  the  said  service  and  employ,  and  to 
discharge  the  said   plaintiff  therefrom.     And  the  said 
defendant  further  saith,  that,  after  the  expiration  of  the 
said  calendar  month,  and  at  the  determination  of  the  said 
service,  he,  the  defendant,  was  ready  and  willing,  and 
then  offered,  to  pay  to  the  plaintiff  a  proportionate  part  of 
his  wages  aforesaid,  up  to  the  expiration  of  the  said  notice 
and  to  the  time  of  the  said  determination  of  the  said 
service ;  concluding  with  a  verification. 

The  third  plea  was  to  the  last  count  i—that  the  plaintiff 
ought  not  further  to  maintain  his  action,  in  respect  of  the 
causes  of  action  in  that  count  mentioned,  because  the 
defendant  now  brings  into  Court  the  sum  of  2\L  \3s. 
ready  to  be  paid  to  the  plaintiff;  and  the  defendant 
further  saith,  that  the  plaintiff  has  not  sustained  damages 
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Exch.  of  Pleat,  to  a  greater  amount  than  the  sum  of  211,  I3s.  in  respect 
of  the  causes  of  action  in  the  last  count  of  the  declaration 
mentioned^  and  this  he  is  ready  to  verify ;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  further  to  maintain 
his  action  against  him,  in  respect  of  such  last-mentioned 
causes  of  action. 

The  plaintiff  replied  to  the  second  plea,  that  he  did  not 
become  nor  was  the  servant  of  the  defendant  as  in  the 
said  first  count  mentioned,  upon  the  terms  and  according 
to  the  proviso  in  the  said  second  plea  alleged. 

The  plaintiff  took  the  money  out  of  Court,on  the  last  plea. 

At  the  trial,  before  Bolland,  B.,  at  the  last  assizes  for 
the  county  of  Denbigh,  it  appeared,  that,  in  March,  1830, 
the  plaintiff  entered  into  the  defendant's  service,  as  head 
gardener,  having  the  management  and  superintendence  of 
the  hot-houses,  pineries,  &c.  In  the  winter  of  18^,  when 
the  engagement  was  entered  into  between  the  defen- 
dant and  the  plaintiff,  the  defendant  said  to  the  plaintiff, 
"  What  wages  am  I  to  give  you  ?*'  and  the  plaintiff 
replied,  ''  I  shall  not  come  from  Kew  without  a  hundred 
pounds;*'  to  which  the  defendant  assented.  Nothing 
was  said  about  notice.  The  plaintiff  lived  in  a  house 
within  the  defendant's  grounds,  ate^t  200  yards  from 
the  defendant's  residence.  He  had*  the  privilege  of 
taking  in  apprentices,  and  had  taken  two  apprentices 
for  a  year,  at  15/.  premium;  and  he  had  five  under- 
gardeners  employed  for  his  assistance  in  the  gardens. 
The  defendant  had  given  the  plaintiff  a  month's  warning, 
which  would  expire  in  December,  1834.  The  question  at 
the  trial  was,  whether  the  plaintiff  was  to  be  considered 
as  a  menial  servant,  and  entitled  only  to  a  month's  warn- 
ing; or  whether  he  was  a  yearly  servant,  and  entitled  to 
wages,  as  such,  to  the  end  of  the  year.  The  jury  having 
found  a  verdict  for  the  defendant. 

Sir  W.  W.  Folleit  now  moved  for  a  new  trial,  on  the 


EASTER  TERM,  5  WILL.  IV.  57. 

ground  of  misdirection  and  that  the  verdict  was  against  "^^^JJ-^f'*"*' 
the  evidence.  The  question  in  this  case  is,  whether  the  y-,^^^^,^^^ 
plaintiff  was  hired  by  the  year,  or.  as  a  menial  servant  only.  Nowlan 
If  the  plaintiff  was  a  menial  servant,  the  master  was,  ac-  Ablett. 
cording  to  usage  and  custom,  entitled  to  turn  him  away, 
on  giving  a  month's  notice*  That  rule  applies  only  to 
menial  servants  and  does  not  extend  further ;  for  in  the 
case  of  all  other  servants,  where  no  stipulation  is  entered 
into,  the  hiring  has  always  been  considered  to  be  a  hiring 
for  a  year,  as  in  the  case  of  servants  in  husbandry.  [Bol- 
landg  B. — I  pointed  out  to  the  jury  several  cases  where 
the  party  would  be  entitled  to  a  whole  year's  wages,  and 
stated  the  facts  to  them,  and  left  it  to  them  to  say  whe- 
ther the  plaintiff  came  within  the  class  I  had  mentioned, 
or  whether,  as  being  a  gardener,  they  considered  him  as 
a  menial  and  domestic  servant;  that  although  be  was 
a  gardener  he  lived  out  of  his  master's  house,  but  in  a 
house  which  was  his  master's  property  and  near  his 
residence.]  It  is  submitted  that  that  was  a  question 
of  law  for  the  Court  to  decide  and  not  for  the  jury. 
[AUerson^  B. — Where  is  the  rule  as  to  domesticity  to 
stop?  A  groom  is  a  domestic  servant.]  The  groom 
generally  lives  in  his  master's  house.  [Lord  Abinger^ 
C.  B. — ^If  the  gardener  were  to  sleep  in  his  master's  house 
and  dine  with  the  servants,  would  he  not  be  a  menial 
servant?]  The  plaintiff  relies  on  the  general  rule,  to 
which  the  custom  of  domestic  servants  is  an  exception. 
Persons  must  be  taken  to  be  hired  for  a  year  where  no  sti- 
pulation is  made  as  to  notice,  or  unless  there  is  some  usage 
to  control  the  general  rule  of  law.  There  is  no  question 
about  labourers  in  husbandry  being  annual  servants,  and  yet 
they  live  in  the  house.  A  gardener  has  more  analogy  to  a 
servant  in  husbandry  than  to  a  domestic  servant.  In  Beesion 
V.  CoUyer  (a),  where  the  plaintiff  was  clerk  to  an  army 

(a)  12  B.  Moore,  552;  4  Bing.  309,  S.  C. 
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£«*•  ^^'wj't   agent,  and  had  liyed  with  him  many  years  in  that  capacity, 
and  had  been  paid  monthly,  it  was  held,  that  there  was 
an  implied  yearly  hiring,  and  that  the  defendant  having 
dismissed  the  plaintiff  in  December^  1826,  without  assign- 
ing any  reason,  he  must  pay  the  plaintiff  his  salary  till  the 
March  following,  which  was  the  period  of  the  year  when  the 
plaintiff  entered  into  the  defendant's  service.  In  Turners. 
Robinson  (a),  where  a  servant,  who  had  been  dismissed  for 
misconduct,  brought  an  action  for  wages,  it  appeared  that 
he  was  to  have  wages  at  the  rate  of  80/.  a  year,J^and  it  was 
held,  that  the  presumption  was,  that  the  hiring  was  for  a 
year,  and  that  having^ been  rightfully  dismissed  for  mis- 
conduct before  the  year  was  expired,  he  was  not  entitled 
to  recover  wages  pro  raid.  Again,  in  Fawceit  v*  Cash(b), 
where,  on  the  5th  of  March,  1832,  the  plaintiff  entered  into 
the  defendant's  service  as  warehouseman,  at  the  rate  of 
121,  10s.  for  the  first  year,  and  to  advance  10/.  per  annum 
until  the  salary  was  180/. :  it  was  held,  that  this  was  a 
contract  by  the  defendant  to  employ  the  plaintiff  for  a 
year;  and  Denman,  C.  J.,  there  said,  **  The  general  rule 
is,  that  if  a  master  hire  a  servant  without  mentioning  the 
time,  that  is  a  general  hiring,  and,  in  point  of  law,  a  hiring 
for  a  year.     Thep  assummg  that  the  agreement  in  this 
case  does  not  specify  the  period  for  which  the  service  or 
employment  was  to  continue,  it  must  be  taken  to  be  a 
contract  for  a  year's  service."    And  Lditledale,  J.,  says, 
**  In  the  case  of  domestic  servants,  the  rule  is  well  esta- 
blished that  the  contract  may  be  determined  by  a  month's 
notice,  or  a  month's  wages;  but  that  depends  upon  cus- 
tom.    Here,  no  custom  having  been  proved,  the  contract 
must  be  taken  to  be  a  hiring  for  a  year."    It  is  submitted 
that  in  this  case,  if  the  defendant  seeks  to  shew  that  there 
was  any  custom  which  entitled  the  defendant  to  discharge 
the  plaintiff  on  giving  him  a  month's  notice,  the  09ms  lay 

(a)  b  B.  &  Ad.  78J>  5  2  Nev.  &         (A)  5  B.  &  Ad.  904;  3  Nev.  & 
M.  fc<29,  S.  C.  Man.  177,  S.  C. 
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on  the  defendant  to  shew  that  this  case  was  within  such 
custom. 

Lord  Abinoer,  C.  B. — Did  you  ever  know  that  done  ? 
If  a  footman  were  discharged  on  a  month's 'notice  and  he 
afterwards  brought  an  action  for  wages,  would  it  be 
necessary  to  prove  that  there  was  any  custom  as  to  domes- 
tic servants,  and  that  he  came  within  that  custom  ?  I 
should  have  been  inclined  to  have  told  the  jury^  that  the 
plaintiff  was  a  menial  servant;  for,  though  he  did  not 
live  in  the  defendant's  house,  or  within  the  curtilage  (intra 
mcenia^  he  lived  in  the  grounds  within  the  domain.  I 
think  the  verdict  was  right. 


Mtch.  ofPkm$, 
1836. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


Lacby  0.  Forrester. 

X  HIS  case  was  tried  before  the  secondary,  when  a  ver- 
dict passed  for  the  plaintiff,  damages  10/.  The  action 
was  on  a  promissory  note;  the  defendant  pleaded  that 
there  was  no  consideration  given  for  the  note,  to  which 
the  plaintiff  replied  that  there  was  a  good  consideration, 
on  which  issue  was  joined. 

Kelly  now  moved  for  a  new  trial.  There  was  no  evi- 
dence on  the  part  of  the  plaintiff.  The  plea  of  the  defen- 
dant being  that  theire  was  no  consideration  for  the  note, 
the  replication  of  the  plaintiff  that  there  was  a  good  con- 
sideration threw  upon  him  the  onus  of  shewing  the  consi- 
deration affirmatively ;  and  that  not  being  done,  the  defen- 
dant was  entitled  to  the  verdict. 


Where,  io  an 
action  od  a  pro- 
missoiy  note, 
the  defendant 
pleads  that 
there  was  no 
consideration 
for  the  note, 
and  the  plaintiff 
replies  that 
there  was  a 
good  considera- 
tion, the  issue 
lies  on  the  de- 
fendant to  shew 
that  the  note 
was  given  by 
way  of  accom- 
modation, and 
without  value. 
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Exeh.  of  pieoi,      Alderson,  B. — The  onus  of  shewing  that  tliere  was 

^     no  consideration  for  the  note  lay  upon  the  defendant. 

Lacet        The  new  rules  expressly  state  that  in  assumpsit  all  mat- 

FoRREiTEB.     ters  in  confession  and  avoidance  shall  be  specially  pleaded, 

such  as  illegality  of  consideration,  drawing,  indorsing,  or 

accepting  bills  or  notes  by  way  of  accoromodation.     It 

ought  to  have  been  stated  in  the  plea  that  this  note  was 

by  way  of  accommodation,  and  then  it  would  have  been 

clear  that  the  affirmative  lay  on  the  defendant,  who  ought 

not  to  be  in  a  better  situation  by  avoiding  the  statement. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Doe  d.  Draycott  r.  Dvos. 

It  if  not  an  J.N  this  case  ^At/more  shewed  for  cause  against  a  rule 

tion  for  judg-  for  judgment  as  in  case  of  a  nonsuit,  in  an  action  of  eject- 

S?n^«it^  ^^^^*  *°   ^^^^^   ^y^^  defended   as    landlord,  that  the 

an  ejectment  tenants  in  posscssiou  had  some  months  since  siven  up  pos- 

where  the  Und-  .  -  T  .  ,  ,  ,  « 

lord  defends,  scssiou  of  the  premises  sought  to  be  recovered  to  an  agent  of 
in'posaeision"^  ^^  Icssor  of  the  plaintiff,  which  agent  was  still  in  possession ; 
have  given  up     ^^^  jjg  Contended  that  it  could  not  be  of  any  advantage  to 

posscMionofthe  -^  ® 

premise!  to  an    either  party  that  the  cause  should  now  go  on  to  trial. 

agent  of  the 

lessor  of  the  ,  •         -r^  i 

piainUff.  WeUby,  contra. — The  action  being  against  Dyos  alone, 

it  is  clear,  though  the  defendant  has  not  now  any  oppor- 
tunity of  shewing  the  fact  by  affidavit,  that  possession  has 
been  given  up  by  the  tenanisin  possession  collusively,  which 
ought  not  to  prejudice  the  defendant,  the  landlord,  who 
has  a  right  to  have  the  cause  tried. 

Per  Curiam. — The  tenants  cannot  deprive  the  landlord 
of  his  right  to  have  the  title  tried,  by  giving  up  the  pos- 
session behind  his  back.  He  is  not  necessarily  to  be 
driven  to  bring  an  ejectment. 

Rule  discharged  on  a  peremptory  undertaking. 
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Exeh,  ofPleoM, 
1835. 
GWILLTM  V.  DaNIELL.  ^ y ^ 

X  HE  Jirsi  count  of  the  declaration  stated,  for  that  Assumpsit  on 
whereas  heretofore,  to  wit,  on  &c.,  by  a  certain  memoran-  ^  tSfch°ure* 
dum  of  agreement  then  made  between  the  defendant  of  defendant 

aipeed  to  tellf 

the  one  part,  and  the  plaintiff  of  the  other  part,  the  de-  and  the  plaintiff 
fendant  did  agree  to  sell  to  the  plaintiff,  and  the  plaintiff  the^naptha '  ^ 
did  agree  to  purchase  of  the  defendant,  all  the  naptha  fcn^nt**^|^'t 
that  the  defendant  might  make  from  the  1st  day  of  June  »<^e  from  the 
then  next,  for  and  during  the  term  of  two  years,  say  from  for  and  during 
1000  to  1200  gallons  per  month,  proof  strength,  Sykes'  J^™  f  fr^m 
hydrometer,  at  the  rate  of  ^s.  6<L  per  gallon  imperial  mea-  ^^^  t<f  1200 
sure,  to  advance  2d.  per  gallon  on  every  number  above  month,  at  the 
proof  strength,  and  to  allow  in  the  same  proportion  for  all  ^r^ion,&c.; 
that  might  be  delivered  under  proof,  to  be  delivered  at  ^^  **^^^" 
Newport,  and  packages  to  be  returned :  payment  by  ac-  should  the 

L/.  ,  11       r^,  plaintiff  be  dc- 

ceptance  at  two  months  alter  date,  allowing  2f  p^r  ce/i^  sirousofdia- 
discount,  or  if  in  cash  5  per  cetU.  discount,  from  the  14th  ^JJnwt  before 
day  of  every    month,  for  the  quantity  delivered  in  the  the  expiration 

^  -^  ,  .  of  the  Miid  terra, 

month  preceding.     And  it  was  thereby  then  also  agreed^  he  ihouid  be  at 

that,  should  the  plaintiff  be  desiroqs  of  dissolving  the  said  on  glwqg  the  ^' 

contract  before  the  expiration  of  the  said  term,  he  should  ^jl^"^*"^^^^ 

be  at  liberty  so  to  do,  on  his  giving  the  defendant  three  The  deciaraUon 
,    ,         .        .  .  .  ,     ,  .  ,  ,     .         averred,  that 

months  notice  in  writing;  and  the  said  agreement  being  thaquantiUesof 
so  made,  afterwards,  on  the  day  and  year  first  aforesaid,  SSn'Jint  ough* 
in  consideration  thereof,  and  that  the  plaintiff,  at  the  re-  ^  *!**«  ™«*«  , 

^  dunnga  period 

quest  of  the  defendant,  had  then  promised  the  defendant  often  monthi, 
to  perform  the  said  agreement,  &c.  (mutual  promises),  men^t^  at*t^^~ 
And  the  plaintiff  says,  that  although  the  defendant  did  ^oo^toTwo 
after  the  time  of  making  the  said  agreement,  at  various  gallons  per 
times,  from  the  1st  day  of  June,  1832,  to  the  1st  day  of  have  mM  and 
Jpril,  J  833,  duly  sell  and  deliver  to  the  plaintiff  certain  JUltlSf '*"  '**' 
quantities,  to  wit,  3000  gallons  of  the  said  naptha,  and  "^°/*l^  * 

quantity  than 
he  had  aold  and 

delivered,  vix.  7000  gallons  more;  yet  that  the  defendant  had  not  sold  and  deliyered  the  same  to 

him: — Held,  on  demurrer,  that  the  declaration  could  not  be  sustained. 


dS  casks  in  the  bxchequer, 

Eaek.  of  PUat,  although  the  plaintiff  did  from  time  to  time  during  the 
^      period  last  aforesaid  duly  purchase  and  accept  of  the  de- 
OwiLLiM       fendant  the  said  last-mentioned   quantity  of  naptha   at 
Daniell.      the  prices,  and  pay  for  the  same  in  manner  and  at  the 
time  in  the  said  agreement  in  that  behalf  provided,  and 
did  from  time  to  time  during  the  same  period  duly  return 
the  packages  in  the  said  agreement  mentioned  to  the  de- 
fendant, and  did  in  all  other  things   perform  the  said 
agreement  on  his  part ;  and  although  the  quantities  of 
naptha  aforesaid  that  the  defendant  ought  to  have  made 
during  the  said  last-mentioned  period,  being  a  period  of 
ten  calendar  months,  under  his  said  agreement,  at  the  rate 
of  from  1000  to  1200  gallons  per  month,  and  to  have 
sold  and  delivered  to  the  plaintiff,  amount  to   a  much 
greater  quantity    than  the  said   3000  gallons,  to  wit,  to 
10,000  gallons  at  the  least;  and  although  a  reasonable 
time  for  the  sale  and  delivery  of  the  residue,  to  wit,  7000 
gallons  of  the  said  last-mentioned  quantity  of  naptha  has 
long  elapsed,  and  the  plaintiff  was  always  after  the  making 
of  the  said  agreement,  from  the  Ist  day  of  June,  1832, 
during  the  period  last  aforesaid,  and  within  a  reasonable 
time  after  the  expiration  of  each  month  of  the  said  last- 
mentioned  period,  ready  and  willing  to  have  purchased 
and  received  of  the  defendant  the  residue  of  all  the  said 
naptha  that  the  defendant  might  make  at  the  said  rate  of 
1000  to  1200  gallons  per  month,  at  the  prices  in  the  said 
agreement  in  that  behalf  specified,  and  to  have  duly  re- 
turned the  packages  of  the  said  naptha  from  time  to  time 
as  in  the  said  agreement  is  also  mentioned,  and  to  have 
paid  for  the  said  naptha  in  the  manner  and  at  the  time  in 
the  said  agreement  also  mentioned,  whereof  the  defendant 
then  had   notice;  yet  the  defendant,  not  regarding  the 
said  agreement  and  his  said  promise,  or  either  of  them, 
did  not  at  any  time  during  the  period  last  aforesaid  deliver, 
nor  hath  he  hitherto  delivered,  to  the  plaintiff  at  Newport, 
or  elsewhere,  any  greater  quantity  of  the   said   10,000 
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gallons  than  the  said  3000  gallons  of  the  said  naptha,  and   Exeh.  0/  PUat, 

the  residue  thereof,  to  wit,  7000  gallons,  was  and  is  wholly 

unsold  and  undelivered  by  the  defendant  to  the  plaintiff, 

whereby  the  plaintiff  has  been  deprived  of  great  gains  and 

profits,  to  wit,  1000/.  which  he  might  and  otherwise  would 

have  acquired  by  rectifying  the  said  residue  of  the  said 

naptha,  and  selling  the  same  at  much  advanced  prices. 

The  second  count  of  the  declaration  resembled  the  first 
in  substance,  and  ultimately  no  question  arose  upon  it. 

Vle^a—Jirsi^  as  to  the  first  and  second  counts  of  the 
declaration,  that  before  and  at  the  times  of  making  the 
said  agreements  respectively,  the  defendant  was  a  ma« 
nufacturer  of  acetate  of  lime,  and  carried  on  the  trade 
and  business  of  such  manufacturer,  to  wit,  in  the  county 
aforesaid ;  and  at  the  said  times  respectively  the  defen- 
dant intended  and  expected  to  continue^  and  it  was  ex- 
pected by  tiie  plaintifi^  that  the  defendant  would  continue^ 
to  carry  on  such  trade  and  business  for  the  periods  of 
time  to  which  the  said  agreements  respectively  referred,  in 
the  manner  in  which  he  was  at  the  said  times  carrying  it 
on;  and  by  the  course  of  such  manufacture  as  so  carried 
on  and  expected  to  be  carried  on,  naptha  was  and  was 
expected  and  intended  to  be  made  and  produced,  not  as 
the  principal  object  of  such  manufacture,  but  as  incidental 
to  the  manufacture  of  acetate  of  lime,  the  quantity  of 
naptha  so  produced  being  limited  by  the  quantity  of  ace* 
tate  of  lime  which  the  defendant  might  have  occasion  to 
make  in  his  said  business;  and  that  it  was  not  then  and 
there  intended  or  expected  that  the  defendant  should, 
during  any  part  of  the  said  periods  of  time,  make  any 
naptha  otherwise  than  as  aforesaid ;  of  all  which  premises 
the  plaintiff  at  the  said  times  respectively  had  notice;  and 
the  defendant  avers  that  the  said  agreement  was  made 
of  and  concerning  such  naptha  so  expected  to  be  pro- 
duced in  such  trade  and  business,  and  that  the  plaintiff 
and  defendant  meant  and  intended  by  the  said  first  men* 
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Etch,  of  PUoi,  tioned  agreement,  that  the  defendant  should  sell,  and  the 

> ^^^1^    plaintiff  buy,  all  such  naptha  so  to  be  made  in  such  trade 

OwiLLiM  and  business  as  aforesaid,  and  no  more;  but  that  the 
Dani'ell.  plaintiff  should  not  be  compellable  to  receive  or  pay  for 
more  naptha  than  from  1000  to  1300  gallons  per  month. 
And  the  defendant  further  saith,  that  during  the  periods 
in  the  said  agreement  mentioned,  he  did  carry  on  the  said 
trade  and  business  in  the  manner  as  so  intended  and  ex- 
pected, and  did  sell  and  deliver  in  the  manner  and  on  the 
terms  in  the  said  agreement  mentioned,  the  said  quantities 
of  naptha  in  the  said  declaration  in  that  behalf  mentioned, 
and  that  the  same  was  all  the  naptha  made  by  the  defendant 
in  his  said  trade  and  business,  and  that  the  defendant  did 
not  during  the  said  periods  make  any  more  or  other  naptha 
than  what  he  so  delivered — concluding  with  a  verification. 
Second  plea — That  before  the  time  of  the  sale  and  delivery 
of  the  said  quantities  of  naptha  in  the  said  declaration 
mentioned  to  have  been  sold  and  delivered  by  the  defen- 
dant to  the  plaintiff  respectively,  it  was  agreed  by  and 
between  the  plaintiff  and  the  defendant,  that  such  quan- 
tities of  naptha  should  be  accepted  and  received  by  the 
plaintiff,  and  sold  and  delivered  by  the  defendant,  instead 
of  the  quantities  mentioned  and  agreed  by  the  said  first- 
mentioned  agreement  to  be  bought  and  sold;  and  that  the 
same  were,  under  such  agreements  so  made  in  that  behalf, 
bought  and  sold,  delivered  and  received,  in  full  satisfac- 
tion of  such  quantities  in  such  first-mentioned  agreement. 
Verification.  Third  plea — As  to  the  said  first  count,  that 
after  the  making  of  the  said  agreement  in  that  count  men- 
tioned, and  that  the  whole  of  the  supposed  causes  of  action 
therein  mentioned  had  accrued,  and  during  the  said  term 
of  two  years  therein  specified,  to  wit,  on  the  25th  day  of 
March,  in  the  year  of  our  Lord  18S3,  in  consideration 
that  the  defendant,  at  the  plaintiff's  request,  would  agree 
with  the  plaintiff  to  reduce  the  price  of  the  naptha  to  be 
sold  by  the  defendant  to  the  plaintiff  under  the  baid  agrees 
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ment  in  the  said  first  count  mentioned,  from  the  1st  day  ^^\^^*^' 
of  Aprilj  1833,  until  the  expiration  of  the  said  term  of 
two  years,  at  Z».  4rf.  per  gallon,  at  proof,  per  Sykes'  hydro- 
meter, the  plaintiff  then  prombed  the  defendant  to  forego 
all  claim  in  respect  of  such  last-mentioned  causes  of  action, 
and  the  plaintifTs  damages  on  occasion  thereof,  and  to 
accept  such  agreement  in  full  satisfaction  and  discharge  of 
such  last-mentioned  cause  of  action  and  damages.  And 
the  defendant  avers  that  he  did  accordingly  then  agree 
with  the  plaintiff  to  reduce  the  price  of  the  naptha  to  be 
sold  by  the  defendant  to  the  plaintiff  under  the  said  agree- 
ment in  the  first  count  mentioned,  from  the  said  1st  day 
of  Aprils  1833,  until  the  expiration  of  the  said  term  of 
two  years,  at  2«.  4dL  per  gallon,  at  proof,  per  Sykes*  hydro- 
meter, and  reduced  such  price  accordingly  upon  the  terms 
aforesaid;  and  the  defendant  then  accepted  such  agree- 
ment in  full  satisfaction  and  discharge  of  the  said  cause 
of  action  in  the  said  first  count  mentioned,  and  all  the 
plaintiff's  damages  on  occasion  thereof.  Concluding  with 
a  verification.  Fourth  plea,  as  to  the  second  count,  that 
there  was  not  any  consideration  for  the  said  supposed 
agreement  and  promise  of  the  defendant  in  the  second 
count  mentioned,  as  the  plaintiff  hath  alleged ;  and  of  thb 
he  defendant  puts  himself  upon  the  country,  &c«. 

To  these  pleas  the  plaintiff  demurred,  and  assigned  the 
following  causes  of  demurrer.  As  to  the  first  plea,  that 
the  defendant  offered  to  put  in  issue  as  matter  of  fact  the 
construction  of  an  agreement  which  was  matter  of  law ; 
that  the  plea  amounted  to  the  general  issue,  and  that  it 
offered  to  put  in  issue  matters  irrelevant  and  immaterial, 
^d  that  it  was  double.  As  to  the  second  plea,  that 
the  agreement  stated  ought  to  have  been  shewn  to  be  in 
writing ;  that  there  was  no  consideration  for  such  agree- 
ment; that  the  delivery  of  a  smaller  quantity  could  not  be 
a  satis&ction  for  the  non-delivery  of  a  greater  quantity. 
As  to  the  third  plea,  that  the  agreement  there  stated 

VOL.  II.  F  C.  II.  R. 
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'^'^^X/'^*  should  hafe  appeared  to  be  in  writing,  and  signed  by  the 
party  chargeable ;  and  that  the  plea  was  double.  And  as  to 
the  last  plea,  that  it  did  not  confess  and  avoid,  or  deny 
the  matters  in  the  second  count,  but  referred  to  it  as  the 
/'supposed''  agreement;  that  it  was  doubtful  to  which  of 
the  agreements  mentioned  in  the  second  count  the  plea 
was  pleaded;  that  it  was  repugnant,  that  it  ought  to 
have  concluded  with  a  verification,  and  that  it  was  double. 
Joinder  in  demurrer. 

W.  H.  Watson,  in  support  of  the  demurrer. — All  the  pleas 
are  bad.  [Maule. — ^The  defendant  means  to  contend  that 
neither  of  the  counts  of  the  declaration  can  be  sustained.] 
The  first  count  is  on  an  agreement  to  purchase  from  the 
defendant  all  the  naptha  he  may  make  during  the  term  of 
two  years,  "  say  from  1000  to  ISOO  gallons  per  month.** 
The  construction  of  this  contract  is  a  question  for  the 
Court;  but  the  first  part  of  the  first  plea  attempts  to 
explain  it,  by  the  introduction  of  extrinsic  evidence. 
By  the  insertion  of  the  averment  that  the  quantity  of 
naptha  was  to  be  limited  by  the  quantity  of  acetate  of 
lime  manufactured,  the  defendant  has  given  a  totally  dif- 
ferent construction  to  the  contract  stated  in  the  declara- 
tion. That  contract  being  for  the  sale  of  goods  above 
the  value  of  10/.,  and  also  being  a  contract  not  to  be  per- 
formed within  the  year,  is  within  the  Statute  of  Frauds, 
and  must  therefore  be  taken  to  be  in  writing;  and  being 
in  writing,  it  cannot  be  varied  by  parol.  It  is  true  that 
there  are  certain  cases  where  parol  evidence  has  been  re- 
ceived to  explain  the  meaning  of  written  contracts,  but 
those  are  cases  where  there  has  been  a  particular  course 
of  trade,  or  where  words  have  acquired  a  certain  mercan- 
tile sense,  with  reference  to  which  the  agreement  is  sup- 
posed to  have  been  made.  It  is  for  the  Court  to  put  the 
proper  construction  upon  a  contract  of  this  kind,  and  the 
defendant  is  not  entitled  to  shew  what  expectations  it  was 
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made  under.     Where  the  contract  was  Tor  the  purchase  of  EmU.  of  PUatj 

1835 
"  abami  300  quarters,  more  or  less,  of  foreign  rye/*  Lord 

Tenierden  saidi  it  was  for  the  Court  to  put  their  construc- 
tion upon  the  contract.  Cross  v.  EgUn  (a).  [Parke,  B. — 
Does  not  that  part  of  the  plea  which  seeks  to  put  a  dif- 
ferent construction  upon  the  contract  stated  in  the  deda* 
ration  amount  to  the  general  issue  ?]  It  does  so,  and  that 
is  assigned  as  one  of  the  causes  of  demurrer. 

The  second  plea  states,  that  before  the  time  of  the  sale 
and  delivery  of  the  quantities  of  naptha  in  the  declaration 
mentioned  to  have  been  sold  and  delivered,  it  was  agreed 
between'  the  plaintiff  and  the  defendant,  that  such  quan- 
tities of  naptha  should  be  accepted  and  received  by  the 
plaintiff,  and  sold  and  delivered  by  the  defendant,  instead 
of  the  quantities  mentioned  and  agreed  by  the  first  agree- 
ment to  be  bought  and  sold,  and  that  the  same  were 
under  such  agreements  bought  and  sold,  delivered  and 
received,  in  full  satisfaction  of  such  quantities  mentioned 
in  the  first  agreement.  This  plea  is  bad  on  two  grounds: 
first,  as  already  stated,  the  first  agreement  is  within  the 
Statute  of  Frauds,  and  must  exist  in  writing.  It  was  not 
competent,  therefore,  for  the  parties  to  waive  that  agree- 
ment by  a  subsequent  parol  agreement,  even  before  breach ; 
Goss  ▼.  Lord  Nugent  (6),  where  the  distinction  is  taken 
between  waiving  a  written  contract  at  common  law  by 
parol,  and  waiving  a  written  contract  under  the  Statute 
of  Frauds,  and  where  it  was  held  that  in  the  latter  case 
such  waiver  could  not  take  place.  That  the  subsequent 
agreement  was  by  parol,  is  admitted  on  the  pleadings; 
for  had  it  been  in  writing,  it  should  have  been  so  stated 
in  the  plea,  the  distinction  being  between  the  mode  of 
pleading  in  a  declaration  and  in  a  plea ;  in  the  former  case 
it  not  being  necessary  to  shew  the  agreement  in  writing, 


(a)  2  B.  &  Ad.  106. 

(6)  5  B.  lie  Adol.  58;  2  Nev.  &  M.  28,  S.  C. 
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Bxeh.  of  Pleat,  v.'hi]e  it  IS  essential  in  the  latter  case.   Case  v.  Barber  (a). 
>     The  second  objection  to  the  plea  is,  that  it  purports  to 
GwiLLiM       show  an  accord  and  satisfaction^  and  fails  to  show  the 
Daniell.      latter ;  it  merely  states  that  it  was  agreed  to  take  a  smaller 
quantity  of  naptha  in  satisfaction  of  a  greater.     To  make 
this  plea  good^  the  satisfaction  must  appear  to  be  reason- 
able ;  and  therefore  it  has  been  held  that  a  plea  of  the 
acceptance  of  a  smaller  sum  of  money  in  lieu  of  a  larger 
sum^  is  bad.    Fitch  y.  Sutton  (b).    Upon  both  the  grounds 
above  stated^  it  is  submitted  that  the  second  plea  is  bad. 

The  third  plea  is  also  bad^  on  the  same  ground  as  the 
second^  namelyi  that  it  sets  up  a  parol  agreement  to  vary 
a  written  contract  under  the  Statute  of  Frauds.  This 
plea  is  likewise  defective  as  not  sufficiently  confessing  the 
cause  of  action  which  it  afterwards  professes  to  avoid :  it 
attempts  to  give  an  answer  to  the  claim  of  the  plaintiff 
after  breach^  and  states  that  after  ''the  said  supposed 
causes  of  action  had  accrued."  Now  it  ought  to  have  con- 
fessed the  causes  of  action,  according  to  the  case  of  Gould 
v.  Lasbury  (c),  where  a  plea  that  the  defendant  was  dis- 
charged, by  the  order  of  the  Insolvent  Debtors*  Court, 
from  the  causes  of  action  in  the  declaration  mentioned, 
if  any 9  was  held  bad  on  special  demurrer.  The  word 
**  supposed''  is  equally  objectionable  with  the  words  ''  if 
any,"  and  equally  fails  to  confess  the  breach.  [^Parke^  B. 
— It  does  not  appear  to  me  that  the  word  "  supposed"  is 
open  to  the  same  objection.  It  b  the  common  form  of 
pleading,  and  its  origin  was,  that  when  the  general  issue 
was  pleaded,  together  with  special  pleas,  a  seeming  incon- 
gruity might  be  avoided.] 

The  last  plea  pleaded   to  the  second  count  is  bad, 
because  it  amounts  to  the  general  issue.     A  denial  of 


(a)  T.  Raym.  450;  Com.  Dig.         (6)  5  East,  230. 
Action  upon  Assumpsit,  (F.  3);         (c)  Ante,  Vol.  1,  p.  254. 
ISaund.  211b,a. 
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the  consideration  is  a  denial  of  any  contract  between  the  ^*ch.  rfPUat, 

..  1835. 

parties.  v 

But  the  defendant  says^  that  although  the  pleas  may  be       Gwillim 
bad,  yet  still  he  is  entitled  to  judgment,  on  the  ground  that      Danibll. 
the  declaration  cannot  be  maintained.     In  order  to  ascer- 
tain whether  the  counts  be  good,  it  is  necessary  to  see  what 
is  the  proper  construction  of  the  contract.     The  plaintiff 
contends  that  the  meaning  of  the  agreement  is  this,  that 
the  defendant  undertakes  to  manufacture  naptha  for  two 
years,  to  let  the  plaintiff*  have  all  that  he  shall  manufacture 
during  that  period,  and  that  the  quantity  shall  amount  to 
somewhere  about  1000  or  ISOO  gallons  per  month.    [Lord 
Abinger,  C.  B. — Do  you  contend  that  at  all  events  the 
defendant  was  bound  to  carry  on  his  business  for  the  pur- 
pose of  fulfilling  this  contract  with  the  plaintiff?]     Cer- 
tainly.    [Lord  Abinger^  C.  B. — Would  there  have  been 
a  breach  of  the  agreement,  if  at  the  end  of  the  first  year 
circumstances  over  which  he  had  no  control  had  compelled 
him  to  relinquish  his  trade  ?]     It  is  not  necessary  to  go 
the  whole  length  of  that  proposition.     It  is  sufficient  to 
say  that  if  he  voluntarily  abandoned  the  business  before 
the  expiration  of  the  two  years,  it  would  be  a  breach. 
Unless  prevented  by  some  inevitable  necessity,  he  must 
perform  his  contract.     The  case  of  Lord  Shrewsbury  y. 
Gilberi  (a)  is  a  direct  authority  upon  this  point.     There 
a  lessee  covenanted  that  he  would  at  all  times  and  seasons 
of  burning  lime  supply  the  lessor  and  his  tenants  with 
lime,  at  a  stipulated  price,  for  the  improvement  of  their 
lands  and  repair  of  their  houses ;  and  the  Court  held  that 
this  was  an  implied  covenant  also  that  he  would  burn  lime 
at  all  such  seasons,  and  that  it  was  not  a  good  defence  to 
plead  that  there  was  no  lime  burned  on  the  premises,  out 
of  which  the  lessor  could  be  supplied.     [Lord  Abinger^ 
C.  B. — ^The  meaning  of  any  particular  words  in  a  contract 

(a)  2  B.  &  Aid.  487. 
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Exeh.  of  PUmit  is  to  be  Collected  not  only  from  the  words  themselves,  but 
likewise  from  the  context,  as  was  done  in  the  case  of 
Lord  Shrewsbury  v.  Gilbert.  Bat  what  is  there  in  the 
present  agreement  to  shew  an  obligation  upon  the  defen- 
dant to  continue  his  manufactory  for  the  fiill  period  of 
two  years,  or  to  supply,  at  all  events,  a  quantity  amount* 
ing  to  about  1000  or  1200  gallons  per  month?  Suppose 
that  the  defendant  had  in  any  one  month  manufactured 
only  500  gallons  of  naptha,  and  with  the  view  of  perform- 
ing his  contract  had  purchased  500  gallons  more,  would 
the  plaintiff  have  been  bound  to  accept  the  latter  quan- 
tity ?]  It  is  conceived  that  he  would  have  been  liable. 

Maule,  for  the  defendant,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — ^There  is  no  occasion  to  inquire 
whether  the  pleas  be  good  or  not ;  the  question  is, 
whether  the  declaration  can  be  sustained.  The  contract 
there  stated  is,  that  the  defendant  agreed  to  sell,  and  the 
plaintiff  agreed  to  purchase,  all  the  naptha  which  the 
defendant  might  make  from  the  first  day  of  June  then 
next,  for  and  during  the  term  of  two  years,  say  from  1000 
to  ISOO  gallons  per  month.  In  declaring  upon  this  con- 
tract, the  plaintiff  states,  that  although  he  has  received 
SOOO  gallons,  the  defendant  ought  under  the  agreement 
to  have  made  naptha  at  the  rate  of  from  1000  to  ISOO 
gallons  per  month,  which  would  have  amounted  to  a  much 
larger  quantity  than  the  3000  gallons,  that  is  to  say, 
10,000  gallons;  and  he  assigns  as  a  breach  the  not  deli- 
vering to  him  the  difference  between  the  3000  and  10,000 
gallons.  The  declaration  contains  no  averment  attribut- 
ing to  the  words  of  the  contract  any  other  sense  than  that 
which  they  naturally  bear.  In  cases  of  mercantile  con^ 
tracts,  the  words  employed  may,  by  usage,  bear  a  very 
different  meaning  from  their  natural  import.    Thus,  by 
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custom,  the  word  **  average*'  has  acquired  the  sense  of  £««*.  rf  puas^ 
"partial,"  although  in  its   proper  sense   it  has  a  very  ^ 

different  signification.  There  are  numberless  other  in-  Gwillim 
stances  in  which  the  meaning  of  mercantile  contracts  has  Damulu 
been  made  matter  of  evidence.  In  the  present  case,  how- 
ever, we  can  only  construe  the  agreement  from  the  bare 
words  employed,  there  being  no  averments  in  the  decla- 
ration to  give  a  different  construction  to  those  words.  The 
agreement  there  is  simply  this,  that  the  plaintiff  under- 
takes to  accept  all  the  naptha  that  the  defendant  may 
happen  to  manufacture  withjn  the  period  of  two  years. 
The  words  ''say  from  1000  to  1£00  gallons,''  are  not 
shewn  to  mean  that  the  defendant  undertook,  at  all  events, 
that  the  quantity  manufactured  should  amount  to  so  much. 
If  by  fraud  the  defendant  manufactured  less  than  he  ought 
to  have  done,  the  breach  should  have  been  shaped  ac- 
cordmgly.  Here  it  does  not  appear  that  b  the  ordinary 
course  of  his  manufacture  the  defendant  ought  to  have 
produced  a  larger  quantity  than  he  has  done ;  and  we 
cannot,  therefore,  say  that  he  has  broken  his  contract. 
If  any  uncertainty  existed  with  regard  to  the  meaning  of 
the  contract,  that  uncertainty  ought  to  have  been  removed 
by  the  plaintiff,  who  ought  to  have  put  the  proper  con- 
struction upon  it.  He  ought  to  have  explained  the  mean- 
bg  of  the  word  ''say,"  and  have  shewn  that  it  was  in- 
tended as  a  sort  of  warranty.  I  construe  it  in  favour  of 
the  defendant,  as  meaning  merely  that.b  all  probability 
Ae  quantity  of  naptha  produced  will  amount  to  1000  or 
1200  gallons.  If  this  was  a  fraudulent  statement,  the 
plabtiff  might  have  avoided  the  contract,  and  might  have 
sued  the  defendant  for  a  fraudulent  representation.  But 
the  contract  in  reality  was  this,  ^'  I  undertake  to  sell  to 
you  all  the  naptha  that  I  may  make  b  my  works  during 
the  next  two  years."  That  it  may  probably  amount  in 
quantity  to  1000  or  ISOO  gallons  per  month,  is  no  part  of 
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Exek.  of  PUatf  the  contract.    The  real  contract  is  for  the  sale  of  all  the 

1QQC 

naptha  that  the  works  may  reasonably  make.  It  is  con- 
sistent with  the  breach  assigned  in  the  declaration,  that 
the  works  were  wholly  incapable  of  producing  more  than 
the  quantity  actually  delivered. 

The  rest  of  the  Court  concurring—   ' 

Judgment  for  the  defendant. 


In  attumptii  on 
a  promissory 
note  by  the 
payee  against 
the  maker,  the 
defendant 
pleaded,  that  he 
made  the  pro- 
missory note 
without  any 
value  or  con- 
sideration 
whatever  for  his 
so  doing,  or  for 
his  paying  the 
amount  thereof 
or  any  part 
thereof:— £r«2(f, 
that  the  plea 
was  ill  on  spe- 
cial demurrer. 


William  StouohtoNi  Executor  of  the  Rev.  Anthony 
Stououton,  Clerkx  deceased^  r.  the  Earl  of  Kilmorey. 

Assumpsit  on  a  promissory  note,  dated  the  25th  of 
May,  1622 f  made  by  the  defendant  payable  at  sight  to 
the  said  Anthony  St&ughtong  for  8892.  I8«.,  with  lawful 
interest 

Plea — that  the  defendant  made  the  said  promissory  note 
without  any  value  or  consideration  whatever  for  his  so 
doingi  or  for  his  paying  the  amount  thereof  or  any  part 
thereof;  concluding  with  a  verification. 

Special  demurrer — assigning  for  causes  that  it  was  not 
averred,  nor  did  it  appear  in  and  by  the  plea,  how  or 
under  what  circumstances,  or  for  what  purpose,  the  note 
was  made;  and  ako,  that  the  plea  ought  to  have  stated 
and  shown  affirmatively,  how  there  was  no  consideration 
or  value  for  the  said  earl's  making  the  said  note;  and  also 
for  that  the  said  plea  is  too  general ;  and  also  for  that  as 
the  note  must  be  taken  and  presumed  in  law  to  have  been 
made  for  value  and  consideration,  and  as  no  fresh  facts 
were  stated  in  the  plea,  the  plea  ought  to  have  concluded 
to  the  country,  and  not  with  a  verification. 

Joinder  in  demurrer. 
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It  was  stated  in  the  margin  of  the  paper  book,  that  the  ^^\^*^^' 
grounds  for  the  demurrer  were,  that  the  plea  ought  to 
have  set  forth  the  special  facts  under  which  the  note  was 
given,  so  as  to  have  shewn  that  there  was  no  value  or 
consideration  for  it,  and  also  other  the  grounds  set  forth 
in  the  demurrer.  And  that  the  plaintiff  would  also  object 
that  the  plea  was  bad,  not  only  for  alleging  that  there  was 
no  consideration  or  value  for  making  the  note,  but  also 
hat  there  was  none  for  paying  it. 

Chandless,  in  support  of  the  demurrer. — Besides  the 
objections  to  which  the  demurrer  is  peculiarly  directed, 
the  plea  that  the  defendant  made  the  note  without  any 
value  or  consideration  for  so  doing,  is  consistent  with  the 
fact  of  his  having  afterwards  had  consideration  for  it. 
There  might  have  been  a  consideration  after  the  delivery; 
and  the  defendant  by  his  plea  ought  to  have  provided 
against  such  a  supposable  case,  to  make  it  a  good  answer 
to  the  declaration.  [Lord  Abinger^  C.  B. — This  Court 
has  already  expressed  an  opinion  in  Easion  v.  Praichett  (a), 
that  such  a  plea  as  this  would  be  bad  on  demurrer.] 


The  Court  then  called  upon 


Wightnumt  to  support  the  plea. — If  there  be  no  con^ 
sideration  for  the  note,  as  between  these  parties,  it  is  a 
good  defence  to  the  action,  and  consequently  may  be 
pleaded.  [Lord  Abinger,  C.  B. — If  issue  were  taken  on 
such  a  plea,  who  would  have  to  begin  ?]  The  defendant. 
The  plea  would  not  have  the  effect  of  throwing  the  onus 
of  proving  the  consideration  upon  the  plaintiff,  and  he 
might  reply  generally  that  there  was  no  consideration. 
Bramah  v.  Roberts  (A). 


(a)  1  C.  M.  &  R.  7^.  (&)  1  Biog.  N.  C.  469. 
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Lord  AbingeRi  C.  B. — This  is  a  plea  in  the  negatiye. 
The  object  of  the  rules  of  pleading  was,  that  all  these 
mattersi  independent  of  the  making  of  the  promise,  should 
be  stated  affirmatively,  in  order  that  the  plaintiff  might 
know,  from  the  facts  stated,  what  he  was  to  come  to  try. 
A  variety  of  circumstances  might  defeat  the  consideration; 
they  ought  therefore  to  be  stated,  in  order  that  the  plain* 
tiff  may  know  what  he  is  to  meet.  All  the  advantages  to 
be  derived  from  the  new  rules  as  to  pleading  would  be 
entirely  lost,  if  this  mode  of  pleading  were  to  be  allowed. 


Parke,  B.— It  was  expressly  inserted  in  the  new  rules  (a)-, 
that  drawing,  indorsing,  or  accepting,  &c.  bills  or  notes 
by  way  of  accommodation,  must  be  specially  pleaded;  and 
that  insertion  was  made  advisedly. 

W^lhiman  then  prayed  leave  to  amend  on  payment 
of  costs. 

Lord  Abinoer,  C.  B.'-This  being  an  action  on  a 
promissory  note,  which  imports  a  consideration,  we  think 
we  ought  not  to  allow  the  amendment,  without  an  affidavit 
being  filed  of  the  truth  of  the  facts  stated  in  the  plea. 

Amendment  allowed  on  those  terms. 


(a)  Vide  Regulae  GenenJes  H.  T.  4  WilL  4,  aa  to  pleadings  in  par- 
ticular actionB— Assumpsit,  s.  3. 
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^eh.  of  PUat, 

Sharman  v.  Stevenson.  ^ 

Indebitatus  assumpsit  in  the  sum  of  lOO/.  for  ToadeciarmHoD 

in  indehiltituM 

money  had  and  received,  and  in  100/.  for  money  found  to  aiiumpnt  for 
be  due  on  an  account  sUted.    Plea  as  follows :— And  the  J^ewLd,Md  ot 
defendant  by  B.  Austen,  his  attorney^  as  to  the  sum  of  25L,  »  account  ^t- 

^  *  J*  '  ed,the defendant 

parcel  of  the  monies  in  the  declaration  mentioned,  SMth>  pleaded  <' a*  to 
that  the  plaintiff  ought  not  further  to  maintain  his  action,  that'thepiidntiff 
because  the  defendant  brings  into  Court  here  the  said  ^^^^''[^"^^n 
sum  of  S5/.  ready  to  be  paid  to  the  plaintiff.  And  the  Ms  action,  be- 
defendant  further  saith,  that  the  plaintiff  has  not  sustained  dant  bnngi  into 
damage  to  a  greater  amount  than  25/.,  in  respect  of  the  ^^(a'ra^f2H 
causes  of  action  in  the  said  declaration  mentioned  o^ /o  ready  to  be  paid 

to  the  plaintiff. 

tke  sum  of  25/.;  and  this  the  defendant  is  ready  to  verify*  And  the  defen- 

And  as  to  the  residue  of  the  monies  in  the  said  declaration  ^J^^  ^^^  ^^ 

mentionedi  the  defendant  saith  that  he  did  not  promise  in  plaintiff J>as  not 

•ostained  dam- 
manner  and  form  as  the  plaintiff  hath  above  alleged,  and  age  to  a  greater 

this  he  prays  may  be  inquired  of  by  the  country,  &c.  25rin  retpcct 

Demurrer— stating  for  cause,  that  the  said  plea  b  not  in  ^l  ^"^  ""^ 

the  form,  nor  as  near  as  might  have  been  in  the  form,  declaration 

mentioned^  aa 

required  by  the  17th  rule,  relating  to  the  mode  of  plead-  to  the  mm  of 
ing  in  the  superior  Courts  of  common  law  at  Westminster,  with?  TerlaoM 
made  by  the  Judges  of  the  said  Courts,  in  pursuance  of  a  ^^  7^^^' 
statute  made  and  passed  in  the  third  and  fourth  years  theresidmgof 
of  the  reign  of  our  sovereign  lord  the  now  King.  decUradon 

Joinder  in  demurrer.  ^^^  «. 

on  special  de* 

Waddingtan,  in  support  of  the  demurrer. — This  plea  is  morrer,  that  the 
not  in  the  form  prescribed  by  s«  17  of  the  new  rules,  nor  j^^^tof 
b  it  in  substance  the  same.     It  differs  in  a  manner  calcu*  ^^^m 
bted  to  mislead  the  plaintiff.    The  form  prescribed  by  for  ^  condud- 

ing  with  a 

the  rule  is,  *^  That  the  plaintiff  ought  not  further  to  main*  prayer  ofjndg- 
tain  bis  action,  because  the  defendant  now  brings  into  fi^ui^nuUi- 
court  the  sum  of       /.  ready  to  be  paid  to  the  plaintiff;  teMnceofthe 
and  the  defendant  says  that  the  plaintiff  has  not  sustained 
damages  {or,  in  actions  of  debt,  that  he  is  not  indebted  to 
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l^/*^'  the  plaintiff]  to  a  greater  amount  than  the  said  sum,  &c*, 
in  respect  of  the  cause  of  action  in  the  declaration  men- 
tioned; and  this  he  is  ready  to  verify:  wherefore  he  prays 
Stevenson,  judgment,  if  the  plaintiff  ought  further  to  maintain  his 
action.**  Instead  of  which,  the  defendant  splits  this  plea 
into  two  averments.  After  saying,  that  as  to  the  sum  of 
35/.,  parcel  &c.,  the  plaintiff  ought  not  further  to  maintain 
his  action,  because  the  defendant  now  brings  into  Court 
here  the  said  sum  of  25L  ready  to  be  delivered  to  the 
plaintiff,  he  says,  *'  and  the  defendant  further  saith,  that 
the  plaintiff  has  not  sustained  damage  to  a  greater  amount 
than  25L  in  respect  of  the  causes  of  action  in  the  declara* 
tion  mentioned,  as  to  the  sum  of  S5/.**  He  thereby  puts 
in  issue  something  not  averred  in  the  declaration,  as  if  the 
declaration  had  mentioned  a  cause  of  action  as  to  251.  and 
claimed  damages  above  Z5L  for  the  breach  of  promise  in 
not  paying  that  sum :  whereas  the  declaration  was  in  tlie 
common  form  of  indebitatus  assumpsit,  for  100/  for  money 
had  and  received,  and  in  100/.  for  money  due  on  an  ac- 
count stated.  To  such  a  plea  the  plaintiff  must  have 
replied,  that  he  sustained  damage  beyond  25L  in  respect  of 
the  sum  of  25/.  Then  as  to  the  residue,  he  pleads  non 
assumpsit.  [Lord  Abinger^  C.  B. — He  might  have  simply 
pleaded  payment  of  money  into  Court,  according  to  the 
form  prescribed  by  the  new  rules, but  the  defendant  appears 
to  have  pleaded  this  as  if  it  were  a  tender.]  The  defendant 
offers  two  issues  where  one  is  perfectly  sufficient.  Be- 
sides, thie  form  in  the  new  rules  concludes  with  a  prayer 
of  judgment,  **  if  the  plaintiff  ought  further  to  maintain  his 
action,"  which  this  does  not:  here  there  is  no  prayer  of 
judgment;  and  therefore,  according  to  the  9th  of  the  new 
rules,  it  must  be  taken  as  pleaded  in  bar  of  the  whole 
action,  and  if  so,  the  plaintiff  would  not  have  been  safe  in 
taking  the  money  out  of  Court  and  taxing  his  costs ;  nor 
could  he  have  replied  in  the  form  given  by  the  19th  rule* 


EASTER  TERM,    6  WILL.  IV.  77 

Humfrey,  conir&.— It  does  not  follow,  that  the  form  of  ^''\^^^' 
the  plea  as  to  payment  of  money  into  Court  is  applicable  to     v.-^^,,... — ^ 
all  cases : — there  may  be  some  cases  in  which  the  form      Sharmak 
given  cannot  strictly  be  applied.     In  this  instance,  the     Stevenson. 
action  is  respecting  a  wager.   The  plaintiff  demands,  yir«/, 
the  wager  as  won;  and  if  not  entitled  to  that,  then  he  says 
that  he  is  entitled  to  25/.,  the  amount  of  the  stake  deposit- 
ed with   the  defendant.      [Parke,  B. — How  could  the 
plaintiff  recover  the  wager  in  this  action  for  money  had 
and  received?    If  the  wager  cannot  be  recovered,  the 
defendant  has  paid  into  Court  all  that  the  plaintiff  can 
recover.    Then  why  can  you  not  plead  payment  of  money 
into  Court  generally,  according  to  the  form  prescribed  by 
the  new  rules?    If  the  particulars  claim  several  demands^ 
you  can  plead  as  to  the  one,  non  assumpsits  to  another, 
payment  before  action;  and  as  to  the  rest,  payment  of 
money  into  Court.]     This,  it  is  submitted,  is  substantially 
the  same, — the  defendant  pleads  payment  of  money  into 
Court,  and  non  assumpsit  as  to  the  residue. 

Parke,  B. — The  payment  of  money  into  Court  is  the 
only  matter,  in  this  instance,  which  he  could  properly 
plead.  It  is  quite  clear  that  the  plea  is  bad,  because  there 
is  no  prayer  of  judgment  to  the  further  maintenance  of 
the  action.  If  there  were  any  defence  as  to  part  of  the 
causes  of  action,  that  should  have  been  pleaded  first,  and 
payment  of  money  into  Court  to  the  residue. 

AxDERSoN,  B. — The  plea  of  payment  of  money  into 
Court  must  be  of  the  residue.  You  ought  first  to  plead 
as  to  the  other  matters,  and  then  plead  payment  of  money 
into  Court  to  the  residue. 

Hum/re jf  then  prayed  leave  to  amend  on  payment  of 
costs. 

Rule  accordingly. 
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Gardiner  v.  Williaics. 

iir  libel,  one  of  C>^ASE. — ^Th 6  declaration  stated,  that  the  said  plaintiff 
forth^hefoiiiow-  "^^  ^  ^  good,  true,  honest,  just  and  faithful  suhject  of 
ing  libel,  ad-      ^hjg  realm,  and  as  such  hath  always  behaved  and  conduct- 

dreMed  in  a  ^ 

letter  to  one  ed  himself,  and  until  the  committing  of  the  several  grier- 
(meaning  the  auccs  by  the  Said  defendant  as  hereinafter  mentioned  was 
rei^to  •u^''*^  always  reputed,  esteemed,  and  accepted  by  and  amongst  all 
P?*f  that  many    hig  neighbours  and  other  good  and  worthy  subjects  of  this 

of  the  flowers  ,  ,  ,  •  .       ,  / 

of  which  I  realm,  to  whom  he  was  in  anywise  known,  to  be  a  person 
dTfendam^  of  good  name,  fame,  and  credit,  to  wit,  in  the  county  of 
m°  "Jd^**'  Middlesex.  And  whereas  also,  the  said  plaintiff  hath  not 
upon  your  pre-  ever  been  guilty,  or,  until  the  time  of  the  committing  of 
meaning  that  the  said  several  grievances  by  the  said  defendant  as  here- 
b^n^^utf  o^**  inafter  mentioned,  been  supposed  to  have  been  guilty  of 
larceny,  and  bad  larccny ,  or  of  Other  the  offences  and  misconduct  hereinafter 

stolen  from  the  .  *^ 

defendant  cer-  mentioned  to  have  been  imputed  to  and  charged  upon  the 

rootof  a'nd'flow.  ^^^^  plaintiff,  or  of  any  other  such  offence  or  misconduct, 

d7fenAimt  and  ^^  "leans  of  which  said  premises,  the  said  plaindff  before 

haddUposedof  the  Committing  of  the  said  several  grievances  by  the  said 

to  c.^.  p.,  and  defendant  as  hereinafter  mentioned,  had  deservedly  ob- 

pUced^em  in  ^^^"^^  ^^®  8^^^  Opinion  and  credit  of  all  his  neighbours, 

the  garden  of  ^nd  Other  good  and  worthy  subjects  of  this  realm,   to 

thelastmen-  i  i  .  ^  J  ^  » 

tioned  person)."  whom  he  was  in  anywise  known,  to  wit,  in  the  county 

arrest  onudg-*^  aforestfid.    And  whereas  also,  before  the  committing  of 

""'und^thaT  ^^^  **^^  grievances  by  the  said  defendant,  hereinafter 

larceny  could  mentioned,  he  the  said  plaintiff  had  been  in  the  service 

ted  of  flowers,  and  employ  of  one  Mrs.  NiehoUs,  as  a  gardener,  and  hav- 

^t^wM  *"8  ^^^  ^^^  ^^^  service  and  employ,  had  become,  and 

too  Urge:—  at  the  time  of  the  committing    of  the  said  grievances 

fle«;  that  the  ,  ,  ^  j^  ^     » 

count  was  good,  was  the  scrvant  and  gardener  of  one  Clement  Anthony 
Peircef  to  wit,  in  the  county  aforesaid;  yet  the  said 
defendant  well  knowing  the  premises,  but  greatly  envying 
the  happy  state  and  condition  of  the  said  plaintiff,  and 
combining  and  wickedly  and  maliciously  intending  to  injure 
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the  said  plain tiffi  in  his  said  good  name^  fame,  and  credit ,  ^^\^/^^'* 
and  to  bring  him  into  public  scandal,  infamy,  and  disgrace  ^  ^  ^  . 
with  and  amongst  all  his  neighbours  and  other  good  and  GARDiNia 
worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be  WiLi.iAifa. 
suspected  and  believed  by  those  neighbours  and  subjects 
that  he,  the  said  plaintiff,  had  been  and  was  guilty  of 
larceny  and  other  dishonest  and  unlawful  practices,  and 
to  subject  him  to  the  pains  and  penalties  by  the  laws  of 
this  kingdom  made  and  provided  against  and  inflicted 
upon  persons  guilty  of  larceny,  and  to  cause  him  to  lose 
and  be  deprived  of  his  said  place  and  situation  of  servant 
and  gardener  as  last  aforesaid,  and  to  vex,  harass,  oppress, 
impoverish,  and  wholly  ruin  him  the  said  plaintiff,  hereto- 
fore, to  wit,  on  the  ISth  day  of  October ^  in  the  year  of  our 
Lord,  1833,  in  the  county  aforesaid,  wickedly  and  mali* 
ciously  did  compose  and  publish,  and  cause  and  procure 
to  be  published,  of  and  concerning  the  said  plaintiff,  and 
of  and  concerning  him  in  his  said  business  and  employment 
of  a  gardener  as  aforesaid,  a  certain  false,  scandalous,  mali* 
cious,  and  defistmatory  libel  in  the  form  of  a  letter,  address- 
ed to  the  said  Clement  AtUhony  Pierce  by  the  said  defen^ 
dant,  containing  amongst  other  things  the  false,  scandal- 
ous, malicious,  defamatory,  and  libellous  matter  following 
of  and  concerning  the  said  plaintiff,  and  of  and  concerning 
him  in  his  said  business  and  employment  of  a  gardener; 
that  is  to  say — **  Sir,  (meaning  the  said  Clement  Anthony 
Pierce),  as  I  (meaning  the  said  defendant)  believe  you 
(meaning  the  said  Clement  Jnthony  Pierce)  were  perfectly 
aware  that  the  gardener  (meaning  the  said  plaintiff)  whom 
you  (meaning  the  said  Clement  Anthony  Pierce)  are 
employing,  was  discharged  from  the  service  of  Mrs. 
NichoBs  (meaning  the  said  Mrs.  NichoUs)  and  myself 
(meaning  the  said  defendant)  for  his  (meaning  the  said 
plaintiff's)  dishonesty,  (meaning  that  the  said  plaintiff  had 
been  guilty  of  dishonesty,  and  unlawful  practices  in  his 
said   business  and  employment  of  a  gardener) ;  and  I 
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(meaning  the  said  defendant)  have  reason  to  suppose  that 
many  of  the  flowers  of  which  I  (meaning  the  said  defen- 
dant) have  been  robbed  are  growing  upon  your  premises, 
(thereby  meaning  that  the  said  plaintiff  had  been  guilty  of 
larceny,  and  had  stolen  from  the  said  defendant  certain 
plants,  roots,  and  flowers  of  the  said  defendant,  and  had 
disposed  of  them  unlawfully  to  the  said  Clement  Anthony 
Pierce,  and  unlawfully  placed  them  in  the  garden  of  the 
said  last-mentioned  person);  may  I  (meaning  the  said 
defendant)  beg  to  know  when  it  will  be  convenient  for  you 
(meaning  the  said  Clement  Anthony  Pierce)  to  see  me 
(meaning  the  said  defendant). 

There  were  other  counts,  setting  forth  the  libel  differ- 
ently. Pleas. — First,  the  general  issue,  and  secondly,  as 
to  part  of  the  libel  a  justification. 

The  cause  was  tried  before  Lord  AUnger,  C.  B.,  at  the 
sittings  for  Middlesex  after  the  last  term,  when  the  jury 
found  a  verdict  for  the  plaintiffl 

'  Maule  obtained  a  rule  to  shew  cause  why  the  judg- 
ment should  not  be  arrested,  on  the  ground  that  the 
offence  imputed  to  the  plaintiff^  could  not  amount  to  lar- 
ceny, and  also  that  the  innuendo  was  too  large. 


Thesiger  and  Addison  now  shewed  cause. — The  first 
ground  upon  which  this  rule  was  moved  was,  that  the 
declaration  does  not  shew  any  offence  amounting  to 
larceny.  The  part  of  the  alleged  libel  relating  to  this 
charge  is  as  follows : — "  I  have  reason  to  suppose  that 
many  of  the  flowers  of  which  I  have  been  robbed  are 
growing  upon  your  premises,"  and  the  innuendo  attached 
to  these  words  is  **  (thereby  meaning  that  the  said  plain- 
tiff* had  been  guilty  of  larceny,  and  had  stolen  from  the 
defendant  certain  plants,  roots,  and  flowers  of  the  said 
defendant,  and  had  disposed  of  them  unlawfully  to  the 
said  C.  A.  Pierce,  &c.**)  The  defendant  contends,  that 
because  the  statute  7  &  8  Geo.  4,  c.  29,  s.  4^,  makes  the 
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stealing  "  of  any  plant,  root,  fruit,  or  vegetable  production,  ^ch.  ^^^^* 
growing  in  any  garden,  orchard,"  &c.,  punishable  by  sum- 
mary conviction  only,  the  offence  imputed  by  the  letter 
does  not  amount  to  larceny.  The  statute,  however,  relates 
only  to  plants,  &c.  growing  in  any  garden,  &c.,  and  there 
is  nothing  in  the  libel  to  shew  that  it  was  intended  to  be 
confined  to  such  plants.  It  does  not  state,  that  the  plants 
were  growing  at  the  time  of  their  being  carried  away,  but 
that  they  were  growing  in  the  garden  of  Mr.  Pierce  at 
the  time  of  the  letter  being  written;  which  is  quite  consis- 
tent with  the  fact  of  their  having  been  taken  up  from  the 
ground  before  they  were  carried  away  by  the  plaintiff. 
[Lord  Jbinger,  C.  B. — I  rather  think  that  the  rule  was  not 
granted  on  the  ground  that  the  offence  imputed  did  not 
amount  to  larceny.  The  Court  granted  it  on  a  doubt 
which  they  entertained,  whether  the  innuendo^  in  using 
the  words  **  plants,  roots,  and  flowers,"  was  not  too  large.] 
The  innuendo  is  not  too  large.  The  word  **  flowers"  in 
the  letter  does  not  signify  merely  the  flowering  part  of 
the  plant,  but  the  plant  itself;  for  the  letter  speaks  of  it 
as  growing  in  the  garden  of  Mr.  Pierce.  To  be  growing 
there,  it  must  be  a  planty  and  to  be  a  growing  plant  it 
must  have  a  root;  therefore  the  expression  '*  plants,  roots, 
and  flowers*'  carried  the  meaning  no  further  than  the 
word  **  flowers."  Lord  Bacon,  in  his  Essay  on  Gardens, 
says  (a),  ''  I  like  little  heaps  in  the  nature  of  mole-hills 
(such  as  are  on  wild  heaths)  to  be  set,  some  with  wild 
thyme  and  some  with  pinks,  some  with  germander,  that 
gives  a  good  flower  to  the  eye;  some  with  periwinkle, 
some  with  violets,  some  with  strawberries,  some  with  cow- 
slips, some  with  daisies,  some  with  red  roses,  some  with 
lilium  convallium,  some  with  sweet  williams  red,  some  with 
bear's  foot,  and  the  like  low  ^flowers,  being  withal  sweet 

(a)  Essays,  p.  128,  ed.  Lend.  1706. 
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*«*•  S^^«»    and  sightly,"    The  word  flower  here  evidently  includes 
v.-.^.^^.^-^     both  plant  and  root. 

Gardiner 

Williams.  Wightman^  canir&. — The  defendant  is  entitled  upon 
both  grounds  to  have  the  judgment  arrested.  In  speak- 
ing of  flowers,  living  and  growing  flowers  must  be  intend- 
ed, in  the  same  manner  as,  where  animals  generally  are 
mentioned  in  an  indictment,  the  word  will  be  presumed  to 
mean  living  animals.  In  the  construction  of  a  libel,  the 
words  are  to  be  taken  in  their  ordinary  meaning;  and  here 
it  is  apparent  that  living  flowers  were  intended,  for  they 
are  afterwards  spoken  of  as  growing  in  Mr.  Pierce's  gar- 
den. Now,  of  living  flowers  larceny  cannot  be  committed. 
The  second  objection  is  also  fatal.  The  innuendo  is  too 
large:  "plants,  roots,  and  flowers,"  include  many  things 
which  are  not  comprehended  under  the  word  **  flowers" 
alone.  It  is  not  a  sufiicient  answer  that  flowers  are  plants 
and  have  roots;  the  point  is,  whether  "  plants  and  roots'* 
may  not  include  something  beyond  flowers.  If  it  be 
possible  to  suppose  a  state  of  things,  by  which  the  words 
of  the  innuendo  may  be  extended  beyond  the  words  of 
the  libel,  then  the  innuendo  is  too  large.  The  case  of 
Datf  V.  Robinson  {a)  very  much  resembles  the  present. 
There,  one  of  the  counts  in  the  declaration  laid  the  words 
as  follows: — **  You  have  robbed  me  of  one  shilling,  tan 
money,"  and  the  innuendo  explained  the  meaning  to  be^ 
that  the  plaintiff^  had  fraudulently  taken  and  applied  to 
his  own  use  the  sum  of  one  shilling,  received  by  him  for  the 
defendant,  being  the  produce  of  some  tan  sold  by  the  plain- 
tiff as  the  servant  of  the  defendant.  The  facts  stated  in  this 
fiift«^£/owere  not  connected  with  any  independent  averment 
in  the  declaration.  The  Court  of  Exchequer  Chamber,  on 
error,  held,  that  the  innuendo  was  bad,  as  introducing  new 
facts;  and  that,  without  the  innuendo,  the  count  did  not 

(a)  2  Nev.  &  Mann.  670;  1  Ad.  &  Ell.  554. 
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charge  words  actionable  in  themselves.  In  the  present  Exeh.rfPUatf 
case,  there  should  have  been  previous  averments,  shewing 
that  there  were  certain  matters  the  subject  of  larceny, 
and  then  the  innuendo  should  have  referred  to  those 
matters;  but  the  substance  of  those  averments  being 
first  introduced  into  the  innuendo^  renders  it  bad,  and 
judgment  must  be  arrested. 

Lord  Abingbr,  C.  B. — The  first  objection  taken  by 
the  defendant,  in  arrest  of  judgment,  is,  that  the  offence  of 
larceny  cannot  be  committed  with  regard  to  flowers.  The 
answer  to  that  objection  is,  that  many  cases  may  be  put 
in  which  larceny  may  be  committed  of  flowers ;  and  as 
after  verdict  all  matters  necessary  to  support  that  verdict 
will  be  presumed  to  have  been  proved,  it  will  be  sufficient 
if  a  single  case  can  be  shewn,  in  which  an  indictment  for 
larceny  may  be  maintained  for  stealing  flowers.  Not  only 
one,  but  a  variety  of  such  cases  may  be  put.  They  may 
have  been  detached  from  the  ground,  and  lying  on  it  in  a 
portable  state;  they  may  have  been  growing  in  flower- 
pots. Many  species  of  roots  are  taken  up  from  the  ground 
and  protected  during  the  winter,  and  the  plants  in  ques- 
tion may  have  been  of  this  kind.  Nor  is  the  description 
of  the  flowers  in  the  libel  inconsistent  with  any  of  these 
suppositions.  A  man  steals  a  flowering  plant  with  roots, 
which  has  been  taken  up  for  the  winter,  and  he  after- 
wards plants  it,  and  it  grows.  The  owner  sees  it,  and 
speaking  of  it  calls  it  the  "  growing  flower  stolen  from 
me.**  What  is  there  inconsistent  in  this  description? 
Any  assignable  case  which  will  support  the  verdict  must 
be  presumed, 

Parke,  B. — The  Court,  after  verdict,  will  intend  that 
the  libel  meant  flowers,  which  were  the  subject,  if  there 
be  any  case  in  which  flowers  can  be  the  subject,  of  larceny. 
That  they  may  be  so,  appears  from  the  recent  statute 
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^^\i^^''  of  7  &  8  Geo.  4,  c.  29,  a.  42,  which  makes  the  stealhig 
of  flowers,  &c.  after  a  previous  conviction,  felony.  Nor 
does  the  iftnuendo  appear  to  me  to  be  too  large.  The  word 
flowers^  used  in  the  letter,  does  not  mean  flowers  as  con- 
tradistinguished from  the  rest  of  the  plant,  but  obviously 
applies  to  such  flowers  as  were  capable  of  being  planted 
in  another  garden,  though  it  does  not  describe  them  as 
being,  at  the  time  of  the  supposed  larceny,  growing 
flowers.  I  am  of  opinion,  therefore,  that  after  verdict 
the  flowers  spoken  of  must  be  taken  to  be  flowers  with 
respect  to  which  larceny  might  be  committed,  and  that 
the  words  plants,  roots^  and  flowers^  do  not  carry  the 
innuendo  too  far;  but  even  if  the  innuendo  should  be  re- 
jected as  repugnant  and  incongruous,  there  is  sufficient 
left  in  the  remainder  of  the  libel  to  support  an  action. 

BoLLAND,  B.,  concurred. 

Rule  discharged. 


AlefseeoflOO 
mcrea  of  land  for 
one  year  accept- 


Neale  t7.  Mackenzie. 

X  RESPASS  for  breaking  and  entering  the  dwelling- 
house  of  the  plaintiff,  and  seizing  and  distraining  divers 
ed  the  leaie  and   household  fumiture,  goods,  and  chattels  therein.     Plea — 

entered  upon 

Che  land.  Upon  that  before  and  at  the  time  of  the  demise  thereinafter  men- 
found  eigbt^  tioued,  the  defendant  was  seised  of  the  dwelling-house  in 
acres  in  the        which  &c.,  and  of  Other  premises  thereinafter  mentioned 

possession  of  a  '  ^  '^ 

person  entitled  to  be  therewith  demised,  with  their  appurtenances,  in  his 

lease  from  the  demesne  as  of  fee;  and,  being  so  seised,  afterwards,  and 

^^n"ept^^  before  the  time  when  &c.,  to  wit,  on  &c.,  demised  the  said 

session  of  the  dwclling-house,    and  certain    other    premises,    with  the 

eight  acres  un- 

til  a  half-year's  appurtenances,  to  the  plaintifi^,  for  the  term  of  one  year, 
andezduded"^'  Commencing  from  the  :^5th  day  ofJune,  1833,  at  the  clear 
thelnjri«T    '®"'  ^^  '^^'•*  P*^y**'^®  quarterly,  that  is  to  say,  &c.;  that 

during  that 

period,  the  lessee  continoing  in  possession  of  the  remainder: — Held,  that  this  was  not  a  case  of 
eviction  bjr  the  landlord,  but  that  the  rent  was  apportionable,  and  that  the  landlord  was  entitled  to 
distrain  for  luch  apportioned  rent. 
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aflerwards,  &c.,  the  plaintiff  accepted  the  said  lease,  and  ^^^.^^^* 
by  virtue  of  the  said  demise  entered  into  and  upon  the 
demised  premises  with  the  appurtenances,  and  thereupon 
became,  and  was,  and  yet  is  possessed  thereof  for  the 
term  so  to  him  thereof  granted  as  aforesaid,  until  the  25th 
day  of  Decembef',  in  the  year  1833  aforesaid,  and  from 
thence  until  and  at  the  said  time  when  &c.  held  and  en- 
joyed the  said  dwelling-house,  in  which  &c.,  and  the  said 
demised  premises  with  the  appurtenances  under  and  by 
virtue  of  the  said  demise.  And  the  defendant  further 
says,  that  on  the  said  35th  day  of  December,  1833,  a 
large  sum  of  money,  to  wit,  35/.  of  the  rent  aforesaid,  for 
six  months  of  the  said  term  ending  on  the  day  and  year 
last  aforesaid,  and  then  last  elapsed,  became  and  was  due 
and  payable  to  the  defendant,  and  at  the  time  when  &c« 
was  in  arrear  and  unpaid.  Wherefore  the  defendant,  on 
the  day  when  &c.  entered  into  and  upon  the  said  dwelling- 
house,  in  which  &c.,  for  the  purpose  and  in  order  to  seize, 
take,  and  distrain,  and  did  then  and  there  seize,  take,  and 
distrain  the  household  furniture,  &c.«  in  the  declaration 
mentioned,  as  for  and  in  the  name  of  a  distress  for  the 
said  rent  so  due  and  in  arrear  to  the  defendant  as  afore- 
said, and  kept  and  detained  &c.,  according  to  the  form  of 
the  statute  &c.,  and  in  so  doing  &c. 

Replication — that  before  and  at  the  time  of  making 
the  said  demise  in  the  declaration  mentioned,  one  Adam 
CAarlion  was  and  from  thence  hitherto  has  been  and  still 
is  in  the  possession,  use,  occupation,  and  enjoyment  of 
divers,  to  wit,  eight  acres  of  land,  parcel  of  the  said 
demised  premises  in  the  plea  mentioned,  as  tenant  thereof 
to  the  said  defendant,  whereby  the  plaintiff  did  not  and 
could  not  enter  into  the  possession  of,  or  hold  or  enjoy 
the  said  last-mentioned  land,  so  being  parcel  of  the  said 
demised  premises,  or  any  part  thereof.  And  although  the 
plaintiff  has  always,  from  the  time  of  the  making  of  the 
supposed  demise  in  the  said  plea  mentioned,  hitherto. 
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****imk'*'^'  been  ready  and  willing  and  desirous  of  entering  into  the 
s  V  '  ^  possession,  use,  occupation,  and  enjoyment  of  the  aiud 
Nealb  last-mentioned  land,  under  and  by  virtue  of  the  last- 
Macuvzib.  mentioned  demise*  of  which  the  defendant  had  due  notice; 
yet  the  plaintiff  in  fact  says,  that  he  the  said  plaintiff 
always  from  the  time  of  the  making  of  the  said  last* 
mentioned  demise  has  been  and  still  is  kept  out  of  the 
possession,  use,  occupation,  and  enjoyment  of  the.said  last- 
mentioned  land  and  every  part  thereof,  by  the  act  and 
default  of  the  defendant,  whereby  the  plaintiff  has  been 
wholly  hindered  and  prevented  from  entering  into,  and 
holding  and  enjoying  the  same,  and  from  having  and 
receiving  all  the  profit,  benefit,  and  advantage  which  ought 
and  would  otherwise  have  arisen  and  accrued  to  the  plain- 
tiff therefrom.  Wherefore  the  defendant  at  the  said  time 
when  &c.,  wrongfully  and  unlawfully  entered  into  and 
upon  the  said  dwelling-house,  in  which  &c.,  and  seised 
and  distrained  &c.    Verification. 

Demurrer — shewing  for  cause,  that  the  replication  does 
not  traverse  or  put  in  issue  any  fact  contained  in  the  plea, 
and  contains  no  matter  of  fact  in  avoidance  of  the  demise 
and  entry  contained  in  the  plea«  That  the  averment  in 
the  replication,  that  the  said  A*  C.  was  and  still  is  tenant 
of  the  defendant  of  part  of  the  same  premises,  consists  of 
mere  inference  and  matter  of  law,  wholly  inconsistent  with 
the  facts  admitted  on  the  pleadings;  and  that  the  other 
averments  in  the  replication  consist  of  mere  inference 
not  warranted  by  the  facts,  and  upon  which  no  apt  or 
material  issue  can  be  taken.  That  the  replication  is 
argumentative,  and  denies  by  implication  a  material 
averment  contained  in  the  plea,  viz.  the  entry  of  the  plain- 
tiff into  the  demised  premises  under  and  by  virtue  of  the 
demise,  and  alleges  that  the  plaintiff  has  been  kept  out  of 
the  possession  and  enjoyment  of  the  eight  acres  of  land, 
part  of  the  demised  premises,  by  the  act  and  default  of 
the  defendant,  without  stating  any  act  or  default  of  the 
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defendant  by  whieh  he  has  been  kept  out  of  possession  or  Exeh.  qfPUas, 
enjoyment.    Joinder  in  demurrer. 

Cleasbjff  in  support  of  the  demurrer.  The  replication 
is  bad  on  various  grounds : — Firsit  the  tenancy  of  Chart- 
ion  is  informally  plekded;  nor,  if  rightly  pleaded,  would  it 
have  been  an  answer  to  the  plea.  It  is  not  shown  how 
GunrUon  was  tenant,  whether  for  years  or  otherwise. 
[ParkCi  B. — Does  the  replication  contain  any  answer  to 
the  right  to  distrain  set  up  in  the  plea?]  It  does  not, 
and  that  is  one  of  the  grounds  upon  which  it  is  contended 
that  it  is  bad.  \Parke^  B. — It  states,  in  an  informal  man- 
ner, a  sort  of  eviction  by  title  paramount;  but  the  question 
18,  whether  that  is  any  answer  to  the  plea.  The  averment 
in  the  plea  is,  that  the  plaintiff  entered  into  the  demised 
premises,  and  became  and  was  possessed  thereof.  The 
Court  win  hear  the  other  side.] 

BompaSf  Serjt.^  coniri. — The  replication  is  good;  it 
shews  an  eviction  of  the  plaintiff  from  part  of  the  premises 
by  the  act  of  the  defendant  himself,  and  after  such  an 
eviction  the  defendant  could  not  distrain.  There  is  a 
distinction  between  an  eviction  by  title  paramount^  in 
whidi  case  the  rent  may  be  apportioned,  and  an  eviction 
by  the  act  of  the  party,  as  here,  in  which  case  there 
can  be  no  apportionment  IParkCt  B. — If  the  party 
evicting  holds  under  the  defendant  by  virtue  of  a  for- 
mer lease,  he  holds  by  title  paramount  to  that  of  the 
plaintiff.]  The  distinction  is  between  cases  where  the 
tenant  is  deprived  of  the  beneficial  enjoyment  of  part 
of  the  premises,  in  consequence  of  his  landlord's  own 
act,  and  where  he  is  deprived  in  consequence  of  the 
act  of  some  other  party.  Here  it  is  by  the  act  of  the 
landlord  himself;  for  it  is  the  same  thing  whether^  after 
the  lease,  he  actually  evicts  him  from  part  of  the  premises, 
or  whether,  knowing  that  he  has  already  conferred  upon 
a  third  person  a  title  to  the  possession  of  part  of  the  prCf 
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Etch,  of  Pleag^ 
1»35. 


mises,  he  lets  the  whole  to  a  tenant  who  is  afterwards 
evicted  from  that  part.  Title  paramount  means  para- 
mount to  the  title  of  the  landlord.  [Parke,  B. — ^It  means 
paramount  to  the  lease  or  other  title  conveyed.  In  tliis 
case,  suppose  the  lease  to  have  been  made,  not  by  the 
defendant,  but  by  a  former  owner  of  the  property;  it  ia 
clear  that  in  such  case  the  rent  would  have  been  appor- 
tioned.] If  the  former  lease  was,  as  it  must  have  been, 
within  the  knowledge  of  the  landlord  when  he  made  the 
second  lease,  the  entry  of  the  first  lessee  would  in  law 
amount  to  an  eviction  by  the  wrongful  act  of  the  landlord, 
and  the  rent  would  not  be  apportioned.  There  are 
several  cases  in  which  this  has  been  held  to  amount  to  a 
wrongful  eviction. 

The  Court  expressing  an  opinion  against  the  form  of 
the  replication,  Bompas,  Serjt.  prayed  leave  to  amend, 
and  it  was  granted  to  him  accordingly* 

The  following  was  the  form  of  the  replication  as 
amended. 

That  before  and  at  the  time  of  the  making  of  the  demise 
in  the  plea  mentioned,  one  Adam  Charlton  was  and  from 
thence  hitherto  has  been  and  still  is  in  the  possession  and 
enjoyment  of  divers,  to  wit,  eight  acres  of  land,  parcel  of 
the  said  demised  premises  in  the  plea  mentioned,  under 
and  by  virtue  of  a  certain  demise  theretofore  made  by  the 
defendant  to  the  said  A.  C,  and  which  last*mentioned 
demise  was  then,  and  from  thence  hitherto  has  been,  and 
still  is,  in  full  force  and  undetermined:  whereby  the 
plaintiff  did  not  and  could  not  enter  into  the  possession  of, 
or  hold  or  enjoy  the  last-mentioned  land,  so  being  parcel 
of  the  demised  premises  in  the  plea  mentioned,  or  any  part 
thereof.  And  although  the  plaintiff  has  always,  from  the 
time  of  making  the  said  demise  in  the .  plea  mentioned, 
been  ready  and  willing  and  desirous  of  entering  into  the 
possession  and  occupation  and  enjoyment  of  the  last-men- 
tioned land,  under  and  by  virtue  of  the  last-mentioned 
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demise,  whereof  the  defendant  had  due  notice;  yet  firom  ^ch.  rf Pleat, 
the  time  of  making  the  last-mentioned  demise,  hitherto,  ^  '  ^ 

the  plaintiff  has  been  and  still  is  kept  out  of  the  posses-  Neale 
sion,  use,  occupation,  and  enjoyment  of  the  last-mentioned  Mackenzie. 
land  and  every  part  thereof  by  the  said  A.  C,  under  and 
by  virtue  of  the  said  demise  to  him  thereof  made  by  the 
defendant ;  whereby  the  plaintiff  has  been  wholly  hindered 
and  prevented  from  entering  into,  and  holding  and  enjoy- 
ing the  same,  and  from  having  and  receiving  all  the 
benefit,  profit,  and  advantage  which  might  and  otherwise 
would  have  arisen  and  accrued  to  the  plaintiff  therefrom. 
Wherefore  &c. 

Rejoinder — That  the  plaintiff,  at  the  time  of  his  said 
entry  into  and  upon  the  said  demised  premises,  under  and 
by  virtue  of  the  said  demise  in  the  said  plea  mentioned, 
had  notice  of  and  well  knew,  that  the  said  eight  acres  of 
land  in  the  replication  mentioned,  parcel  of  the  said  de- 
mised premises,  were  then  in  the  actual  occupation  of  a 
certain  person,  to  wit,  the  said  A,  C,  as  tenant  thereof  to 
the  defendant,  under  and  by  virtue  of  a  certain  demise  to 
him  theretofore  made  for  a  certain  term  then  unexpired. 

Demurrer — assigning  for  cause,  that  by  the  plea  of 
the  defendant  it  is  averred,  that  the  defendant  demised 
the  premises  in  the  plea  mentioned  to  the  plaintiff,  in 
manner  therein  mentioned ;  and  by  the  rejoinder  it  is  ad- 
mitted, that  the  defendant  did  not  and  could  not  lawfully 
demise  the  same  premises  as  in  the  plea  mentioned ;  and 
also  that  by  the  plea  it  is  averred,  that,  by  virtue  of  the 
demise  in  the  plea  mentioned,  the  plaintiff  entered  into 
and  upon  the  demised  premises,  and  thereupon  became 
and  was  possessed  thereof,  and  enjoyed  the  same.  And 
by  the  rejoinder  it  is  admitted,  that  the  plaintiff  did  not 
and  could  not  enter  into  and  upon,  and  did  not  and  could 
not  become  possessed  of,  and  did  not  and  could  not  hold 
and  enjoy  eight  acres  of  land,  being  parcel  of  the  demised 
premises.    And  then  the  defendant  avers  notice  thereof 
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Sgeh.  afPka^  fo  Ae  plamtifF,  which  is  no  answer  to  the  replication  of 
the  plaintiff;  and  the  defendant  by  his  rejoinder  does  not 
fortify  the  matter  by  the  plea  pleaded  in  bar,  but  the 
rejoinder  is  inconsistent  with  the  plea,  and  a  departure 
therefrom;  and  also,  that  the  rejoinder  offers  an  imma* 
terial  isstie^  and  is  in  other  respects  uncertain,  &c. 

-  JBcmpoB,  Seijt.  in  support  of  the  demurrer. — ^The  first 
point  is,  whetheri  upon  the  pleadings  as  they  now  stand, 
there  appears  to  have  been,  at  the  time  of  the  distress,  any 
such  contract  of  demise  as  entitled  the  defendant  to  dis- 
train. It  is  admitted  on  the  record,  that,  at  the  time  of 
the  demise  to  the  plaintiff,  eight  acres  of  the  land,  which 
the  defendant  affected  to  demise,  were  already  leased  to 
Adam  Charlion.  The  effect  of  that  lease  was  to  render 
the  subsequent  lease  void,  according  to  the  doctrine  laid 
down  in  Bacon^s  Abridgmeni  (a),  where  it  is  said,  "  If  one 
make  a  lease  to  A.  for  ten  years,  and  the  same  day  makes 
a  parol  lease,"  (and  here  the  lease  must  be  taken  to  be  by 
parol,  for  there  is  no  averment  of  its  being  in  writing)  **  to 
A  for  ten  years,  of  the  same  lands,  this  second  lease  is 
absolutely  void,  and  can  never  take  effect,  either  as  a  future 
iniereue  termini,  or  a  reversionary  interest,  though  the 
first  lessee  should  forfeit  or  otherwise  determine  his  estate, 
or  though  the  first  lease  were  on  condition,  and  the  condi- 
tion broken  within  the  ten  years;  neither  shall  the  lessor 
have  the  rent  reserved  upon  such  second  lease,  but  such 
second  lease  is  absolutely  void  as  if  none  such  had  been 
made.  The  reason  whereof  is,  because  the  first  lease 
being  made  for  ten  years,  the  lessor  during  that  time  had 
nothing  to  do  with  the  possession,  or  to  contract  with 
any  other  for  it."  [Parke,  B. — It  does  not  appear  what 
was  the  length  of  the  term  granted  to  Adam  Charlton; 
if  the  lease  to  the  plaintiff  exceeded  that  term,  the  plaintiff 

(a)  Leases  for  Years,  (N.) 
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irould,  for  the  excesB,  have  an  inieresse  termini^    He  can-  E*eh,  ofPietUf 
not  have  the  reversion,  for  there  is  no  grant  of  it' by  deed.]  *  ^ 

Whether  the  plaintiff  be  entitled  to  an  inieresse  termini  or  Nbalb 
not,  the  defendant's  eontract  with  him  is  broken;  for  it  hacuvus* 
was  a  contract  for  the  present  demise  of  the  whole  pre« 
mises.  Thb  is  analogous  to  the  case  of  a  contract  for  the 
sale  of  goods.  Where  there  is  a  contract  to  deliver  100 
bushels  of  flour,  if  the  vendor  deliver  only  fifty,  he  cannot 
recover  the  value  upon  the  original  contract,  because  he 
has  not  performed  it,  but  he  claims  upon  to  implied 
contract,  arising  from  the  acceptance  of  the  fifty  bushels 
by  the  vendee.  Here,  although,  in  .consequence  of  the 
plaintiff  having  entered  upon  part  of  the  premises,  an 
implied  contract  may  arbe  to  pay  the  defendant  for  the 
use  and  occupation  of  that  part,  yet  such  contract  is 
insufficient  to  justify  the  defendant  in  making  a  distress, 
because  there  is  no  certun  rent  reserved  in  respect  of  the 
portion  occupied,  without .  which  a  distress  cannot  be 
maintained.  Tomlinson  v.  Day  (a)  is  an  authority  in 
point.  There  A.  demised  to  B.  a  farm,  glebe  land^  and 
right  of  sporting,  and  JB.  entered  upon  the  farm,  but  could 
not  get  possession  of  the  glebe  land  or  of  the  right  of 
sporting.  A.  having  brought  use  and  occupation  for  the 
whole  rent  reserved,  jB.  paid  into  Court  the  value  of  the 
farm  only,  and  bad  a  verdict;  which,  upon  motion  to  set  it 
aside,  he  was  permitted  to  retain.  In  Gardiner  v.  Wil- 
Uamewn  (i),  tithes  and .  a  homestead  for  collecting  them 
were  let  together  by  an  agreement,  not  under  seal,  for 
800/.  per  annum;  it  was  held,  that  as  the  tithes  could  not 
pass  by  the  demise,  in  consequence  of  its  not  being  under 
seal,  and  as  there  was  no  separate  and  distinct  rent  re- 
served for  the  homestead,  the  lessor  was  not  entitled  to 
distrain. 


(a)  5  B.  Moore,  658;  2  Br.  &  B.  681,  S.  C. 
(b)  2  B.  &  Ad.  336. 
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Eich.  i^Pieat,  The  nczt  point  is,  whether  there  does  not  appear  upon 
the  record  such  an  eviction  by  the  defendant  of  the  plain-* 
tiff,  from  a  part  of  the  premises  demised,  as  to  create  a 
suspension  of  the  whole  rent.  The  facts  upon  this  ques- 
tion, as  admitted  by  the  pleadings,  are  these: — That  when 
the  demise  was  made,  Adam  Charlton  was  in  possession  of 
eight  acres  of  the  demised  prembes,  by  virtue  of  a 
certain  demise  made  to  him  by  the  defendant,  and  the 
plaintiff  was  thereby  unable  to  obtain  possession  of  the 
whole  of  the  premises.  It  is  also  admitted,  that  the  plain- 
tiff, at  the  time  of  his  entry,  had  notice  of  the  previous 
lease.  The  question,  therefore,  is  this — whether  a  landlord, 
who  has  already  demised  a' portion  of  certain  premises, 
and  who  afterwards,  and  before  the  expiration  of  the  first 
demise,  leases  the  whole  to  a  tenant  who  is  aware  of  such 
former  demise,  can  be  said  to  evict  the  second  tenant  who 
is  unable  to  obtain  possession  of  the  portion  demised  by 
the  first  lease.  Had  thb  been  an  eviction  by  title  para- 
mount, that  is,  by  title  paramount  to  that  of  the  landlord, 
a  title  not  created  by  him,  but  adverse  to  his  own,  then 
as  the  tenant  would  be  dispossessed  of  a  portion  of  the 
premises,  not  by  any  fault  on  the  landlord's  part,  the  rent 
would  be  apportioned.  Stevetuon  v.  Lambard  (a),  Vaugh*' 
an  V.  Neyler  (6).  But  here  the  eviction  proceeds  from 
the  act  of  the  landlord  himself,  which,  as  against  the 
second  tenant,  is  a  tortious  act,  and  occasions  a  suspension 
of  the  whole  rent.  Co.  lAtt.  14*8.  b.;  Walkers  case[c)* 
Nor,  according  to  the  opinion  of  the  Court  in  Tomlinson 
v.  Day,  does  it  make  any  difference  that  the  plaintiff 
was  never  in  possession  of  the  eight  acres.  Dallas^  C.  J. 
there  says,  that  the  facts  "  operated  as  an  eviction  of  part 
of  the  subject-matter  of  the  demise;"  and  Mr.  Justice 
Burrougk  adds,  that  "  they  were  either  a  misrepresenta- 

(a)  2  East,  676.  (5)  2  Maule  &  S.  276. 

(c)  3  Rep.  22  b. 
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lion,  or  amounted  at  least  to  an  eviction  as  to  part.'*  Exeh,  of  Pieat, 
The  distinction  between  an  eviction  by  title  paramount/  > 

and  an  eviction  by  the  landlord,  was  adverted  to  by  Mr.  Nealb 
Baron  Parke,  in  a  late  case  in  this  Court  (a).  The  operation  Mackenzie. 
of  such  an  eviction  is  clear,  and  the  only  question  is,  whe- 
ther the  facts  of  this  case  shew  such  an  eviction.  It  is 
submitted  that  they  do,  and  that  the  rent  being  thereby 
suspended  in  ioto,  the  defendant  had  no  right  to  distrain, 
and  that  this  action  is  maintainable. 

Cleasbff,  eontrh. — First,  with  regard  to  the  supposed 
nonperformance  of  the  defendant's  contract.  The  plea, 
in  the  statement  of  the  premises  demised,  does  not  apply 
to  the  land  of  which  the  plaintiff  did  not  enter  into  posses- 
sion: it  states,  that  the  defendant  demised  a  dwelling- 
bouse  and  certain  other  premises  with  the  appurtenances 
to  the  plaintiff;  and  the  question  is,  whether,  after  the 
averment  in  the  replication,  which  has  not  been  traversed, 
this  appears  to  be  such  a  demise  as  is  sufficient  to  support 
a  distress.  The  case  has  been  assimilated  to  that  of  a 
contract  for  a  certain  quantity  of  goods,  under  which  a  less 
quantity  has  been  delivered ;  in  which  case,  as  the  contract 
has  not  been  performed,  it  is  clear  that  the  vendor  cannot 
sue  upon  it,  but  must  resort  to  the  implied  contract  to  pay 
for  the  quantity  actually  delivered  upon  a  quantum  meruit 
But  the  analogy  does  not  hold ;  for  in  the  case  of  a  rent 
reserved,  it  issues  out  of  the  whole  land  and  every  part  of 
it,  and  every  part  is  subject  to  the  whole  rent.  In  Har^ 
grave  v.  Shewin  (&),  the  defendant  avowed  for  taking 
growing  crops  in  four  closes,  and  stated  that  the  plaintiff 
held  the  closes  in  which  &c.,  at  a  certain  yearly  rent,  and 
it  appeared  that  he  also  held  two  other  closes  at  that  rent 
This  was  held  to  be  no  variance ;  for  every  part  of  the  land 


(a)  Reeve  v.  Bird,  I  Grom.      (6)  6  B.  &  G.  34;  9D.&  R.20,  S.  G. 
M.  &  R.  36. 
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EadLrfPUatf  was  liable  to  the  rent.  If  the  analogy  put  were  oorreet, 
there  could,  in  no  case,  be  an  apportionment  of  rent  reserved 
under  a  lease,  where  the  tenant  is  evicted  by  any  person 
out  of  part  of  the  lands  demised,  for,  in  all  these  cases,  the 
landlord  has  not  performed  his  part  of  the  contract.  But 
even  supposing  that  the  previous  demise  to  Adam  CharU 
ton  wonld  pritnd  facie  shew  a  nonperformance  of  the  con- 
tract made  by  the  defendant  with  the  plaintiff;  yet,  as  it 
is  admitted  that,  at  the  time  of  the  plaintiff's  entry  upon 
the  remainder  of  the  premises,  he  had  notice  of  the  inter- 
est claimed  by  CharUon,  he  must  be  taken  to  have  waived 
the  objection,  and  to  have  accepted  the  lease,  subject  to 
Charlton's  interest. 

But  the  replication  is  ho  answer  to  the  plea,  becausei 
at  all  events,  there  is  no  such  eviction  by  the  defendant  as 
to  occasion  a  suspension  of  the  whole  rent;  and  if  the 
defendant  was  entitled  to  distrain  for  any  part  of  the  rent, 
trespass  is  not  maintainable.  It  is  not  every  eviction  which 
will  produce  that  consequence.  It  is  said  by  Chief  Baron 
Gilbert^  in  his  TreatUe  on  Rents  (a),  "  that  if  a  disseisor 
makes  a  lease  for  years,  rendering  rent,  and  afterwards  the 
disseisee  enters,  and  ousts  the  lessee,  yet  the  lessee  shall 
be  accountable  for  the  rent  incurred  before  the  ouster,  be- 
cause the  lessee  cannot  be  taken  for  a  trespasser,  since  he 
came  into  the  land  under  the  sanction  of  a  legal  contract, 
though  the  disseisor,  having  but  a  defeasable  title^  could  not 
perform  the  contract;  however,  till  it  was  destroyed,  and 
while  the  lessee  had  the  peaceable  enjoyment  of  the  land, 
that  obligation  to  pay  the  rent  which  was  founded  upon 
the  enjoyment  must  continue,  and,  consequently,  the  lessee 
be  obliged  to  pay  the  rent  till  the  entry  of  the  disseisee. 
For  the  same  reason,  if  part  only  of  the  land  which  was  let 
be  evicted  from  the  tenant,  such  eviction  is  a  discharge  of 
the  rent  in  proportion  to  the  value  of  the  land  evicted  (6)." 

(a)  P.  146.  (b)  Moore's  Rep.  p.  60;  Dyer's  Rep.  p.  66. 
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This  passage  is  an  authority  against  the  plaintiff  upon  Bxeh.^Pkai, 
both  the  points  on  which  he  rests  his  case;  for,  first,  it 
shews  that  although  the  lessor  has  not  performed  his 
whole  contract,  and  though,  being- a  disseisor,  he  must 
have  known  that  he  could  not  perform  it,  yet  the  tenant  is 
stiU  liable  in  proportion  to  the  enjoyment  of  the  land  by 
him ;  and,  secondly,  it  proves  that  though  this  tenant  be 
evicted  from  part  of  the  land,  in  consequence  of  an  infirm- 
ity in  the  landlord's  title  of  which  he  was  aware,  the  rent 
is  not  suspended  in  toio,  but  only  in  proportion  to  that  part 
of  the  premises  demised,  from  which  the  lessee  has  been 
ericted.  [Parke,  B. — Here  the  plaintiff  never  entered 
into  the  eight  acres  of  land ;  and  can  there  be  an  eviction 
from  that  of  which  the  party  never  was  in  possession  ? 
Again,  can  this  be  said  to  be  an  eviction  by  the  defendant, 
when  it  was  in  fact  an  eviction  by  Adam  Charlton  ?]  It 
was  not  an  eviction  by  the  defendant;  for,  to  constitute  an 
eviction,  there  must  be  a  tortious  entry  and  expulsion  (a); 
and  here^  on  the  part  of  the  defendant,  there  was  neither 
entry  nor  expulsion.  [Parke,  B. — ^Your  argument  is,  that 
althoagh  the  plaintiff  obtained  possession  of  a  jpart  only  of 
the  premises,  yet  having  accepted  the  lease,  and  entered 
upon  that  part  with  notice  of  the  title  of  A,  Charlton 
to  the  residue,  he  became  liable  to  all  the  terms  of  the 
lease.]  The  plea  alleges  a  lease,  an  acceptance  of  that 
lease,  and  entry  and  possession  taken  under  it.  The 
replication  traverses  none  of  these  facts,  but  merely  alleges 
the  prior  title  of  Charlton.  [Lord  Abinger^  C.  B. — You 
have  not  in  your  rejoinder  answered  the  replication.]  The 
fact  there  averred,  viz.  the  title  of  Charlton,  was  no  answer 
to  the  plea,  if  the  plaintiff  entered  with  a  knowledge  of 
the  prior  demise,  which  it  is  admitted  by  the  demurrer 
that  he  did.  If  the  plaintiff  intended  to  say  that  he  was 
not  bound  by  the  lease,  he  ought  to  have  traversed  that 

(tt)  GUben  on  Renu;  p.  178,  and  the  authorities  there  cited. 
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ExeKofPUM,  he  entered  under  it;  but  he  cannot  now  be  permitted  to 
take  advantage  of  that  fact,  under  a  bad  plea  in  confession 
and  avoidance.  In  Gardiner  v.  Williamson  (a)  there 
could  be  no  apportionment,  because  there  was  only  one 
thing  granted,  namely,  the  homestead.  There  was  no 
grant  of  the  tithes,  not  being  by  deed.  The  case  of 
Tomlinson  v.  Day  (6)  is  in  favour  of  the  defendant ;  for 
the  judgment  pronounced  in  that  case  proceeded  upon 
the  ground,  not  that  the  rent  was  suspended,  but  that  it 
was  apportioned ;  and  it  is  clear  that  a  person  may  dis- 
train for  an  apportioned  rent.  Stevenson  v.  Lombard  (c); 
Coke*s  Znd.  InstiL  {d).  In  the  present  case,  supposing  the 
defendant  was  not  entitled  to  the  whole  rent,  he  was  at 
least  entitled  to  an  apportioned  part  of  it,  and  might  law- 
fully distrain  for  that  part.  That  being  so,  the  replica- 
tion is  no  answer  to  the  plea;  for  even  if  it  shew  that  the 
defendant  was  not  justified  in  distraining  for  the  whole 
rent,  yet,  inasmuch  as  he  was  entitled  to  distrain  for  part, 
trespass  is  not  maintainable.     Lyne  v.  Moody  (e). 

Bompcu  in  reply. — The  objection  that  the  contract  was 
not  performed  is  not  answered.  The  defendant  was  called 
upon  to  put  the  plaintiff  into  the  possession  of  the  whole, 
but  was  unable  to  complete  his  contract.  The  lease  was 
absolutely  void.  IParke,  B. — It  was  not  necessarily  void. 
It  was  capable  of  being  rendered  valid  by  the  prior  lease 
being  put  an  end  to  before  the  entry  of  the  plaintiff.]  Upon 
the  pleadingSj  the  demise  and  the  entry  appear  to  be  on  the 
same  day.  [Lord  Abinger^  C.  B. — ^The  difficulty  is,  to 
see  what  is  the  real  situation  of  the  parties  on  this  record. 
Suppose  a  person  about  to  take  a  farm,  finds  that  there 
are  upon  it  several  cottages  on  lease  to  tenants^  but  not- 
withstanding he  accepts  a  lease  of  the  whole,  and  takes 

(a)  2  B.  &  Aid.  336.  (c)  2  East,  575. 

(6)  5  B.  Moore,  558 ;  2  B.  &  B.         {d)  P.  503. 
680,  S.  C.  («)  Fltzgib.  Rep.  85. 
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possession  of  the  farm.  Will  it  afterwards  lie  in  his  mouth  ^^\^/^^^* 
to  say,   that  he  has   been    evicted  from  the  cottages?     - 
Parke^  B. — If  there  be  a  title  paramount  in  a  stranger,  of       Nealb 
which  the  lessor  has  notice,  and  notwithstanding  demises     Mac&bnzib. 
the  premises,  and  the  lessee  is  evicted  from  part  under  the 
title  paramount,  that,  primd  facie^  would  create  only  an 
apportionment  of  the  rent.     Is  there  any  distinction  be- 
tween that  case  and  the  present?     My  impression  has 
been,  that  to  constitute  an  eviction  there  must  be  some 
tortious  subsequent  act  of  the  lessor.]     Where  a  man 
demises  that  which  he  knows  the  tenant  can  never  enjoy, 
it  is  surely  equivalent  to  dbpossessuig  him  of  it  himself. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abingbr,  C.  B. — The  plaintiff,  in  this  case,  com- 
plains of  a  trespass  in  entering  his  dwelling-house  and 
taking  his  goods.  The  defendant  pleads  in  substance  that 
he  was  seised  in  fee,  and,  before  the  time  of  the  alleged 
trespass,  demised  the  dwelling-house  and  other  premises 
to  the  plaintiff  for  one  year,  from  the  25th  June^  at  the 
rent  of  70/.,  payable  quarterly;  that  the  plaintiff  accepted 
the  lease  and  entered  under  it,  and  that  half  a  year's  rent 
was  due  at  Christmas,  for  which  the  defendant  took  the 
goods  as  a  distress.  The  plaintiff  replies,  and,  not  denying 
that  he  accepted  the  lease,  and  that  he  entered  under  it, 
says,  that^  at  the  time  of  the  demise,  one  Adam  Charlton 
was  in  possession  of  a  part  of  the  demised  property, 
under  a  prior  lease  from  the  defendant,  which  continued 
and  was  in  force  until  after  the  time  when  the  half 
year'a  rent  was  due;  and  that  during  the  whole  of  that 
time  he  was  kept  out  of  the  possession  of  that  part  by 
Adam  Charlton. 

To  this  there  is  a  rejoinder,  which  states  that  the  plain- 
tiff had  notice  of  Adam  Charlton's  title  at  the  time  of  his 

VOL.  II.  H  c.  M.  R. 
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Exeh.  of  Piea$9  own  entry  (but  not  before)^  and  consequently  not  at  the 
time  of  the  demise,  or  of  his  acceptance  of  the  lease.  To 
which  rejoinder  the  plaintiff  has  demurred. 

It  is  not  necessary  to  consider  whether  this  rejoinder  is 
a  departure  or  not;  indeed  it  does  not  add  any  new  fact 
to  those  which  are  stated  in,  or  necessarily  inferred  from, 
the  replication,  for  that  shews  by  implication,  that,  after  he 
entered,  the  plaintiff  knew  that  Adam  Charlton  was  in 
possession  of  part. 

The  question  is,  whether  the  replication  is  a  good 
answer  to  the  plea,  which  plea  is  clearly  a  good  bar  to  the 
action;  and  that  depends  upon  a  point  of  law  of  some 
nicety  and  difficulty. 

The  case  is  this: — A  lessee  under  a  lease  for  one  year 
of  a  certain  quantity,  say  100  acres,  accepts  the  lease  and 
enters  on  the  faith  of  his  being  entitled  to  the  whole.  He 
finds  eight  acres  in  the  possession  of  a  person  entitled 
under  a  prior  lease  from  the  lessor,  which  person  keeps 
possession  of  that  part  until  half  a  year's  rent  accrues 
due,  and  excludes  the  lessee  from  the  enjoyment  of  it  for 
all  that  time.  The  lessee  continues  in  possession  of  the 
remainder,  and  the  question  is  whether  he  is  liable  to  be 
distrained  upon  for  the  whole  rent,  or  for  any  part ;  and, 
in  the  latter  case,  whether  a  plea,  or  avowry,  justifying  a 
distress  for  the  whole  rent,  can  be  supported. 

The  first  point  to  be  decided  is  one  which  was  made  on 
the  argument,  vix.  whether  the  supposed  lessee  was  in 
under  the  lease  at  all,  or  under  a  new  contract  for  an  un- 
ascertained rent,  upon  which  he  would  be  liable,  on  a 
quantum  meruit^  for  use  and  occupation,  but  not  to  a 
distress. 

We  think  he  was  in  under  the  lease>  and  for  these 
reasons: — If  a  lessor  who  makes  a  lease  not  under  seal, 
purporting  to  demise  100  acres  in  possession,  has  already 
demised  eight  to  another  person,  his  lease  cannot  operate 
according  to  the  intention  of  the  parties;  and  the  lesseci 
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vho  has  agreed  for  a  lease  of  the  whole,  carniot  be  bound  Bxch.  rf  PUas^ 
to  accept  a  demise  which  does  not  convey  the  whole.  He 
may  decline  to  accept  it  and  to  enter,  and  if  he  does  so  he 
cannot  be  bound  by  the  stipulations  in  it  But,  notwith- 
standing this  defect,  the  lease  is  capable  of  a  legal  oper- 
ation ;  it  enures  as  a  present  demiscj  giving  a  right  to 
immediate  possession  of  the  residue  of  ninety-two  acres 
for  one  year,  and  passes  (not  the  reversion,  because  that 
lies  in  grant,  and  the  lease  in  question  is  not  under  seal), 
but  an  inieresse  termini  in  the  remaining  eight  (a),  for  one 
year  also  from  the  date  of  the  lease,  so  as  to  give  a  right 
to  a  term  for  all  that  period,  and  to  the  possession,  on  the 
determination  of  the  prior  lease  by  efflux  of  time,  or  by 
any  other  lawful  mode;  for,  as  the  existence  of  the  prior 
demise  of  part  is  the  only  impediment  which  prevents  the 
{H^aent  operation  of  the  lease  as  to  that  part,  it  should 
■eem  that  whenever  and  in  whatever  way  that  impediment 
is  removed,  the  new  lease  must  take  effect  in  possession  (6). 
If,  then,  the  lease  being  capable  of  such  legal  operation, 
the  lessee  enters  with  the  knowledge  of  the  defect  of  title, 
or,  which  is  the  same  thing,  having  entered  afterwards 
widi  the  like  knowledge,  and  consequently  with  knowledge 
of  the  limited  operation  of  the  lease,  continues  in  posses- 
sion, he  must  hold  as  lessee,  under  the  lease,  so  far  as  it 
u  capable  of  a  legal  operation. 

What,  then,  is  the  situation  of  such  a  lessee  whilst  he  is 
kept  out  of  the  possession  of  the  remaining  part?  He 
cannot  be  considered  as  a  lessee  at  an  apportioned  rent 
for  the  whole  term,  according  to  the  value  of  the  part  en- 
joyed ;  for  non  constat  but  that  the  former  demise  of  a 
part  may  not  end  during  the  term,  and  then  he  would  be 
lessee  in  possession  of  the  whole,  at  the  whole  rent;  or 

(a)   Sheph.    Tottchstone,     by     (N.);  2  Preston's  Conveyancing, 
Preston,  276.  160. 

(6)   Bacon's  Abr.  tit.  Leases, 

h2 
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Exeh.^PUa99  fion  constoi,  that  though  the  former  demise  may  not  be 
determined,  yet  that  the  prior  lessee  may  quit  possession, 
and  the  present  lessee  enjoy  the  whole ;  in  both  which 
cases  he  would  be  liable  for  the  whole  rent  reserved,  which 
should  subsequently  become  due,  and  that  by  virtue  of 
the  lease.  In  this  respect  the  case  differs  from  a  release 
of  part  of  the  rent,  or  a  purchase  by  the  lessor  of  the 
lessee's  interest  in  part  of  the  demised  land;  for  in  such 
cases  the  rent  would  be  apportioned  for  the  whole  term, 
and  the  lessee  would  hold  at  the  diminished  rent  for  the 
whole  term. 

If,  then,  the  rent  is  not  to  be  apportioned  during  the 
whole  period  of  the  demise,  the  lessee  must  either  con- 
tinue liable  to  the  whole  rent  with  a  remedy  over  against 
his  lessor  on  the  contract,  express  or  implied,  b  his  lease, 
for  quiet  enjoyment;  or  he  must  be  liable  to  no  part  of 
the  rent,  or  to  an  apportioned  part,  during  the  time  that 
he  is  kept  out  of  possession  of  part,  in  the  same  way  that 
he  would  be,  if,  after  he  had  entered,  he  had  been  evicted 
of  part  by  a  title  paramount. 

If  he  is  liable  to  the  whole  rent  the  plea  in  bar  would 
not  be  answered,  because  the  demise  therein  mentioned 
would  be  correctly  stated,  and  the  tenant's  liability  to  the 
full  amount  would  continue.  But  we  conceive  that  he 
cannot  be  liable  to  the  whole  rent,  whilst  he  is  kept  out 
of  part  of  the  demised  property,  and  that  this  case  is  one 
of  eviction,  or  is  to  be  governed  by  the  same  principle. 

The  principle  upon  which  eviction  is  a  defence  is  this, 
that  rent  issues  out  of  the  land,  and  is  to  be  paid  out  of 
the  profits;  and,  if  the  land  be  taken  away,  the  rent  is 
discharged.  Slade  v.  Thompson  (a).  If  the  lessee  had 
entered  into  the  whole,  and  been  evicted  the  instant  after 
by  the  tortious  act  of  the  lessor,  or  by  an  elder  title  from 
part,  and  kept  out  till  the  rent  was  due,  the  rent  would 

(a)  1  Roll.  Rep.  198;  Co.  Litt.  292.  b. 
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have  been  either  entirely  suspended  or  proportionably  di-  iS«eA.  cf  PUn, 
minished;  and  we  cannot  see  that  there  is  any  difference 
between  such  a  case  and  one  in  which  the  lessee  never  did 
get  possession  of  the  whole,  but  was  kept  out  of  part 
from  the  yery  commencement  of  the  lease  until  the  rent 
day.  In  each  case  the  lessee  has  been  deprived  of  the 
profits,  and  therefore  in  each  he  should  be  exonerated, 
either  altogether  or  in  part,  from  the  payment  of  the  rent. 

If  this  be  correct,  the  only  question  is,  whether  the 
rent  is  entirely  suspended  or  apportioned.  The  whole 
rent  is  suspended  by  eviction,  where  the  lessor  is  guilty 
of  a  tortious  act,  as  if  he  enter  and  disseise,  or  put  out 
the  lessee  (a);  and  the  reason  given  by  C.  B.  Gilbert  (b\ 
is  "that  no  man  might  be  encouraged  to  hinder  or  disturb 
his  tenant  in  his  possession.**  But,  if  there  be  lawful 
eviction  from  part  by  an  elder  title,  it  is  clear  that  the  rent 
is  apportioned  only,  and  not  suspended. 

The  question  is,  to  which  of  these  two  classes  of  evic- 
tion the  present  case  is  analogous.  If  Adam  Charlton^  the 
tenant  of  the  part,  had  claimed  under  a  conveyance 
granted  by  the  lessor  subsequently  to  the  lease,  his  act 
would  have  been  unlawful,  and  the  same  as  an  unlawful 
act  by  the  lessor  himself.  In  that  case  the  rent  would  have 
been  suspended  in  toto. 

But  Adam  Charlion  claims  under  a  prior  demise,  and 
therefore  by  a  title  paramount  to  the  lease,  though  not 
paramount  to  that  of  the  lessor,  and  his  act  in  retaining 
possession  is  lawful,  and  there  is  no  tortious  act  by  the 
lessor  himself,  unless  the  fact  of  demising  with  knowledge 
of  the  title  of  another  be  so.  But  it  is  clear  that  this 
would  not  be  a  tortious  act,  so  as  to  suspend  the  whole 
rent,  if  the  person  having  tide  enter;  for,  if  a  disseisor 
demise  land,  and  the  disseisee  afterwards  enter  into  part, 

(a)  Co.  Litt.  148.  b.  (i)  Gilbert  on  RenU,  179. 
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Exeft.  of  Phas,  it  is  a  case  of  apportionment  only,  though  the  disseisor 
must  have  known  of  his  own  defect  of  title  (a). 

It  appears  to  me  that  this  is  a  case  of  apportionment 
only,  and  in  the  nature  of  a  discharge  of  part  of  the  rent 
alleged  tx>  be  in  arrear,  and  therefore  no  answer  to  the 
plea,  if  there  was  a  power  of  distress  for  the  remainder ; 
and  that  there  is  a  power  to  distrain  for  an  apportioned 
rent  is  clear  from  the  passage  in  2  Cokcy  503,  cited  on  the 
argument. 

The  case  of  Gardiner  y.  WiUiamson  {b)  was  adduced  to 
prove  that  there  could  be  no  distress  for  the  rent  of  a 
part  of  the  demised  premises,  where  the  precise  amount 
of  the  rent  was  not  fixed  by  the  parties.  But  that  case 
is  distinguishable  from  the  present;  there  the  contract 
between  the  parties  was  to  pay  one  entire  sum  of  SOOf.  for 
the  rent  of  the  homestead,  which  was  demised  in  point  of 
law,  and  for  a  compensation  for  the  tithes  for  one  year^ 
which  were  not;  for,  as  to  the  latter,  the  demise  was  ab- 
solutely void  on  the  face  of  the  instrument,  and,  could 
never  have  any  operation  as  a  lease.  The  entire  sum 
never  could  be  due,  under  any  circumstances,  as  rent,  and 
therefore  there  could  be  no  apportionment  of  it  upon  the 
principle  of  eviction,  that  is,  a  discharge  of  part  of  the 
rent,  by  the  loss  of  part  of  the  consideration  for  the  pay- 
ment of  it,  and  during  such  loss.  It  was,  therefore,  a  case 
of  a  demise  of  the  land  at  an  uncertain  sum,  for  which 
there  could  be  no  distress.  But  in  this  case  there  is  a 
demise  at  a  sum  certain,  which  sum  is  subsequently 
abated  during  the  time  that  the  lessee  is  prevented  from 
enjoying. 

We  therefore  think  that  the  replication  is  no  answer  to 
the  plea,  and  the  defendant  ought  to  have  judgment. 

Judgment  for  the  defendant. 

(a)  Moore,  60.  (6)  2  B.  &  Aid.  336. 
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1836. 

Mills  r.  Oddy. 

Assumpsit  upon  a  banker's  draft,  payable  to  the  The  phdndfl^ 
plaintiff  or  bearer  for  the  sum  of  S9L  I8«.    Second  count  Tuf^oneerr 
upon  an  account  stated.   Pleas— as  to  the  first  count,  that  ^!^^lfl^^ 
there  was  not  at  any  time  any  consideration  or  value  for  certain  premiwi, 
hisy  the  defendant's,  making  the  said  draft  or  order,  or  for  dant  pidd  to 
paying  the  amount  thereof;  and,  as  to  the  last  count,  the  l^depoldtlT^ 
general  issue.     Replication— as  to  the  first  plea,  that  at  j^^^^l  ^^^^ 
the  time  of  making  the  draft  or  order  there  was  a  good,  wUfui  mis- 
valid,  and  sufficient  consideration  for  his,  the  defendant's,  fa^^t^deacd^ 
making  the  said   draft  or  order.     At  the  trial  before  tiono^*' 

^  premiteti  tne 

PariCj  B.,  at  the  London  Sittings  after  last  MichaelmM  defendant  re- 

m  •  iiii**/««t  •  fused  to  pay 

1  erm,it  appeared  that  the  plamtin,  who  was  an  auctioneer,  the  cheque, 

put  up  to  auction  in  the  month  of  August  certain  premises  pi^ntiffbrought 

which  he  had  been  employed  to  sell  on  behalf  of  the  as-  "  ?«*>«« 

*^     "^  -  I       .  agaiMt  him  on 

signees  of  a  bankrupt,  and  that  the  defendant  having  the  cheque.  The 

become*  the  purchaser  of  a  part  of  those  premises,  gave  to  ing  pleaded 

the  plaintiff  the  draft  in  question  as  a  deposit  upon  the  ^^^^JeraSn 

purchase.     The  defence  set  up  was  that  there  was  in  the  for  making  the 

!•.  i»,  •  .lAi*  .»^  cheque: — Held^ 

description  of  the  premises  a  wilful  misrepresentation  by  after  verdict  for 

the  plaintiff.    The  learned  Judge  was  of  opinion  that  a  Sat^e^dwce'of 

clear  legal  fraud  or  wilful  misrepresentation  on  the  part  ^f  ^^^^ 

,     ,^  misrepresenta- 

of  the  plaintiff  had  been  proved ;  but,  as  he  thought  that  tion  was  admis- 

defence  inadmissible  under  the  plea  of  no  consideration,  pi^a,  ^ut  that 

he  directed  a  verdict  for  the  plaintiff  for  the  amount  of  the  *^^^  ?!."„  ud^ 

draft,  with  liberty  to  move  to  enter  a  verdict  for  the  de-  on  special 
fendant;  at  the  same  time  he  requested  the  jury  to  say 
whether  they  found  that  there  was  a  misrepresentation, 
and  whether  such  misrepresentation  was  wilful  or  not; 
and  the  jury  found  in  the  affirmative.  If  the  Court  should 
think  the  plea  not  proved,  these  facts  were  to  be  con- 
sidered as  found  specially  (a).  Chandless  moved  accord- 
ingly, and  it  was  also  made  a  part  of  the  rule  that  the 

(«)  3&4W.  4,  0.42,8.24. 
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^'^*i835?^'    plaintiff  should  shew  cause  why  the  plea  should  not  be 
amended. 

ErlCf  and  Ratelinsont  now  shewed  cause. — ^The  plaintiff 
is  entitled  to  maintain  the  verdict  found  for  him.  The 
action  is  brought  upon  a  cheque  given  by  the  defendant 
to  the  plaintiff,  who  is  an  auctioneer,  as  a  deposit  upon 
the  sale  of  property  sold  by  auction  ;  and  the  consider- 
ation for  the  cheque  was  that  the  plaintiff,  as  auctioneer, 
permitted  the  defendant  to  stand  in  the  situation  of  pur- 
chaser with  regard  to  the  property  in  question.  Upon 
the  pleadings,  as  they  stand,  the  issue  was  properly  found 
for  the  plaintiff.  The  defendant  merely  alleges  that  there 
was  no  consideration;  the  plaintiff  shews  that  there  was  a 
sufficient  consideration  in  the  sale  of  the  premises.  Then 
it  is  said  that  the  sale  was  void,  on  the  ground  of  the  wilful 
misrepresentation;  but  that  defence  was  not  open  to  the  de- 
fendant under  the  plea  of  no  consideration  Since  the  new 
rules  (a)  it  is  a  general  rule  that  illegality  or  fraud  must  be 
specially  pleaded ;  and  if  the  defendant  had  intended  to  rely 
on  either  of  these  grounds,  he  ought  to  have  shaped  his 
plea  accordingly.  The  plea  of  no  consideration  guve  to 
the  plaintiff  no  notice  that  a  question  of  misrepresentation 
would  be  raised,  and  he  went  into  Court  prepared  only  to 
prove  that  which  was  denied  by  the  plea,  vix»  that  there 
was  a  consideration  in  the  contract  of  sale  entered  into  by 
the  defendant.  Then  at  the  trial  the  defendant  says,  "  I 
do  not  contend  that  there  was  no  consideration,  but  I 
say  that  the  consideration  was  tainted  with  fraud."  The 
learned  Judge  who  tried  the  cause^  considered  that  this 
defence  was  not  admissible  under  the  plea,  and  now  the 
defendant  claims  to  have  his  plea  amended  under  the  3 
&  4  Will.  4,  c.  43,  s.  23,  in  case  the  Court  should  be  of 
the  same  opinion.  That  statute  does  not  authorize  such 
an  amendment.    Is  this  (to  take  the  most  general  term 

(a)  Vide  Regula  Oenerales,  H.  particular  actioik—Asflumpflit,  8. 
Ti  4  Will.  4,  as  to  pleadiogs  in     3. 
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used)  "  a  matter  not  material  to  the  merits  of  the  case."  and  Exeh.  rf  PUas, 
by  which  the  opposite  party  cannot  have  been  prejudiced 
in  the  conduct  of  his  action?     Certainly  it  is  not.     The 
matter  of  the  amendment  is  most  material  to  the  plaintiff 
in  the  conduct  of  his  action.    It  is  totally  changing  the 
nature  of  the  defence,  and  setting  up  a  new  case.    Then 
how  can  this  variance  be  said  to  be  **  immaterial  to  the 
merits  of  the  case"  within  the  24th  section  of  the  statute, 
which  authorizes  the  Court  to  give  judgment  **  according 
to  the  very  right  and  justice  of  the  case."    The  variance 
prevented  the  plaintiff  from  answering  the  case  upon 
which  the  defence  wholly  rested ;  and  yet,  according  to 
the  argument  on  the  other  side,  the  Court  might  be  called 
upon,  under  the  24th  section,  to  give  judgment  for  the 
defendant.    The  question  is,  whether  a  plea,  stating  that 
there  was  no  consideration,  can  be  amended  into  a  plea 
stating  that  there  was  a  consideration,  but  that  it  was 
tainted  with  fraud.     [Parke,  B. — In  framing  the  plea  of 
want  of  consideration,  in  actions  upon  bills  and  notes,  the 
new  rules  upon  that  subject  have  not  been  rightly  under- 
stood.    The  question  is,  whether  it  was  not  the  object 
of  those  rules  not  to  compel  the  defendant  to  plead 
negatively  the  want  of  consideration,  but  affirmatively 
to  set  forth  the  facts,  from  which  the  want  of  consider- 
ation would  appear.    Thus,  in  the  present  case,  the  plea 
might  have  stated  the  facts  which  shewed  that  there  was 
no  sufficient  consideration  to  support  the  action,  viz.  that 
there  had  been  a  wilful  misrepresentation  on  the  part 
of  the  plaintiff  upon  the  sale  of  the  property  in  respect 
of  which  the  cheque  in  question  was  given.   The  Judges, 
in  framing  the  rules,  never  contemplated  the  adoption 
of  a  general  plea  of  want  of  consideration.    The  inten- 
tion was,  that  the  facts  under  which  the  bill  or  note  was 
given  should  be  specially  stated  as  the  ground  of  de« 
fence.]    It  is  possible  that  the  defence  might  simply  be 
the  absencfe  of  all  consideration.     [Parke,  B. — Still  the 
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'^^^  ^f^*"*  instrument  must  have  been  made  under  some  state  of 
factSi  as  to  accommodate  the  party^  or  otherwise,  and 
these  facts,  whatever  they  were,  might  be  set  forth  in 
the  plea.] 

TieHger  and  ChandlesSt  caniri. — ^The  first  question  isj 
whether  there  really  was,  in  point  of  law,  any  consideration 
for  this  cheque,  and  whether  the  plea  was  not  therefore 
properly  framed.  There  is  a  clear  distinction  between  a 
partial  and  a  total  failure  of  consideration. 

Where  there  is  a  total  failure  of  consideration  it  is  a 
complete  defence.  Here  the  jury  have  found  that  there 
was  a  wilful  misrepresentation.  That  is  a  fraud,  and, 
where  there  is  fraud  in  a  contract,  it  is  vitiated  altogether, 
and  the  case  is  the  same  as  if  no  contract  had  ever  been 
made.  It  was  competent  to  the  defendant  to  set  up  that 
fraud,  and  to  say  that  there  was  no  legal  contract  That 
contract  is  alleged  on  the  other  side  to  have  been  the  con- 
sideration for  giving  the  cheque;  then,  if  the  contract 
never  existed,  in  point  of  law  there  was  no  consideration. 
The  defendant  might  have  treated  the  contract  as  void, 
and  maintained  an  action  for  money  had  and  received 
against  the  auctidheer  for  the  deposit,  (had  it  been  made 
in  money),  and  the  circumstances  which  would  have  formed 
his  cause  of  action  in  that  case  are  now  good  by  way  of 
defence  under  this  plea.  No  consideration  would  have 
been  the  ground  of  his  recovery,  and  no  consideration  is 
equally  the  ground  of  his  defence.  Assuming  this  case 
to  have  occurred  previously  to  the  making  of  the  new 
rules,  a  plea  like  this  would  have  sustained  the  defence 
proved.  All  that  could  have  been  necessary  would  have 
been  that  the  defendant  should  plead  the  legal  effect  of 
the  circumstances  which  constituted  his  defence.  The 
question  then  is,  whether  the  new  rules  have  altered  the 
mode  of  pleading.  Now,  under  the  head  of  pleadings  in 
assump$ii,  these  rules  state  that,  in  all  actions  of  assump^ 
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siif  except  on  bills  of  exchange  and  promissory  notes,  the  ^^'^^^^^' 
plea  of  non-asswnpsii  shall  operate  only  as  a  denial  in 
fact  of  the  express  contract  alleged,  or  of  the  matters  of 
fact  from  which  the  promise  or  contract  alleged  may  be 
implied  by  law.  It  then  proceeds,  (s.  3)  that  in  every  spe- 
cies of  assumpsit  all  matters  in  confession  and  avoidance, 
including  not  only  those  by  way  of  discharge,  but  those 
which  shew  the  transaction  to  be  void  or  voidable  4n  point 
of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded.  In  directing  that  these  matters  shall 
be  specially  pleaded,  the  rule  does  not  require  that  they 
should  be  pleaded  in  any  other  manner  or  form  than  ac- 
cording to  the  usual  principles  of  pleading.  The  term 
specially  pleaded  is  a  well-recognised  term,  and  is  used  in 
its  ordinary  legal  sense,  that  is,  a  setting  forth  of  the  party's 
defence  specially,  in  opposition  to  giving  it  in  evidence 
under  the  general  issue.  Then  the  meaning  of  the  new 
rule  is  to  abolish  the  practice  of  giving  such  matters  in 
evidence  under  the  general  issue,  and  to  make  it  necessary 
to  plead  them  specially,  but  not  to  introduce  any  new 
method  of  pleading.  If,  then,  no  change  has  been  ef- 
fected in  the  principles  and  forms  of  pleadings,  have 
the  facts  which  form  the  ground  of  the  defence  in  this 
action  been  specially  pleaded,  according  to  the  rules  of 
law?  It  is  a  well-established  principle  of  pleading  that  it 
is  not  necessary  to  put  the  evidence  upon  the  record,  but 
that  it  is  sufficient  to  state  the  legal  effect  of  that  evidence* 
Thus,  in  an  action  upon  the  case  for  words  charging  the 
defendant  with  accusing  the  plaintiff  of  stealing — ^if  the 
defendant  justifies,  he  need  not  state  more  than  that  the 
plaintiff  did  steal  the  property;  he  need  not  shew  the 
circumstances  of  the  larceny,  the  taking,  the  asportation, 
and  the  other  facts  which  constitute  the  ofibnce*  Again^ 
where  payment  is  pleaded,  it  is  not  requisite  to  shew 
under  what  circumstances,  and  how  and  when  it  was  made, 
as  to  a  banker,  a  clerk,  or  otherwise.    The  summary  of 
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ExcKrfPkatt  the  facts  in  such  cases  is  all  that  it  is  necessary  to  set 
forth.  The  doctrine  upon  this  head  is  to  be  found  in  a 
▼ery  great  number  of  cases  from  the  earliest  period  of 
the  law,  all  of  which  clearly  shew  that  a  party  is  not  bound 
to  state  specially  the  actual  circumstances  upon  which  he 
relies,  but  that  it  is  always  good  to  state  the  legal  effect 
of  those  circumstances.  Butler  Sf  Baiers  case  {a),  Hodg'- 
son  y.  Gascoigne  (6).  So,  in  declaring  upon  a  deed,  it  is 
not  necessary  to  set  out  the  very  words,  but  it  is  sufficient 
to  state  the  substance  and  legal  effect  (c).  So  in  criminal 
pleadings  the  same  rule  holds.  Thus,  in  an  indictment  for 
larceny  or  embezzlement,  it  is  not  necessary  to  state  the  cir- 
cumstances under  which  the  prisoner  was  guilty  of  the 
felonious  taking  or  embezzlement ;  all  that  is  requisite  is, 
to  state  the  conclusion  of  law  that  he  feloniously  took  the 
goods  or  embezzled  the  money. 

It  is  a  mistake  to  suppose  that  the  defendant  relies  upon 
fraud  as  an  answer  to  this  action.  He  relies  upon  the 
contract  being  rescinded  ab  initio,  and  that  defence  is 
open  to  him  under  the  plea  upon  the  record.  [Parke,  B. 
— Your  defence  is,  that  either  the  fraud  worked  a  re- 
scinding of  the  contract  ab  initio,  or  the  breach  of  the 
contract  in  not  making  a  good  title,  furnishes  an  answer  to 
the  action.]  Here  the  facts  amount  to  no  consideration ; 
for^  whether  the  contract  be  avoided  by  the  wilful  misre- 
presentation of  the  plaintiff,  or  by  his  inability  to  perform 
it,  the  defendant  was  entitled  to  rescind  it :  he  has  re- 
scinded it  ab  initio  ;  there  is  no  contract  remaining ;  and 
this  defence  is  properly  pleaded,  and  the  circumstances 
may  be  properly  given  in  evidence  under  the  plea  of  no 
consideration. 

But,  if  the  Court  should  not  be  of  this  opinion,  then 
it  is  submitted  that  they  will  permit  the  plea  to  be  amended 

(d)  3  Rep.  25.  {b)  5  B.  &  Aid.  88. 

(c)  1  Saand.2d3a,ai.) 
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under  the  SSrd  section  of  the  3  &  4  Will.  4,  c.  42.  Etch,  ff  PUat. 

1835 
[Parte,  B. — ^The  case  is  one  of  very  considerable  im-  ^ 

portanoe.      It  has  been  extremely  well  argued  on  both         Mills 

sides,  and  the  Court  will  consider  their  judgment.]  oddt. 

Cur.  adv,  vuU. 

The  judgment  of  the  Court  was  now  delivered  by — 

Parke,  B. — ^This  was  an  action  against  the  defendant 
as  drawer  of  a  cheque  for  SQL  18«.,  on  the  Bank  of 
England.  The  plea  was,  that  there  was  no  consideration 
or  value  for  the  drawing  of  the  said  cheque.  The  repli- 
cation, that  there  was  good  consideration.  On  the  trial 
before  me  at  Guildhall,  it  appeared  that  the  cheque  was 
given  by  the  defendant  for  the  payment  of  the  deposit  on 
a  sale  by  auction  of  certain  leasehold  property,  by  the 
plamtiff,  as  auctioneer,  to  the  defendant,  which  property 
was  misdescribed  in  the  particulars  of  sale,  by  which  the 
defendant  bought  The  conditions  contained  a  clause 
that  no  error  or  misstatement  should  vitiate  the  sale,  but 
the  jury  found  that  the  misdescription  was  wilful,  and  that 
therefore  the  defendant  had  a  right  to  repudiate  the  con- 
tract altogether,  which  he  did,  and,  having  given  orders 
to  the  Bank  to  dishonour  his  cheque,  it  was  refused  pay- 
ment. 

It  appeared  to  me  at  the  trial  that  the  plea  was  not 
framed  in  the  way  it  ought  to  have  been,  in  order  to  meet 
the  case,  and  I  directed  a  verdict  for  the  plaintiff,  re- 
serving to  the  defendant  liberty  to  move  to  enter  a  ver- 
dict for  him;  and,  in  the  event  of  the  Court  being  of 
opinion  that  the  plea  was  not  proved,  the  facts  were  to 
be  considered  as  found  specially,  pursuant  to  the  S  &  4 
miL  4,  c.  4&,  s.  S4. 

A  rule  nisi  having  been  obtained,  cause  was  shewn  last 
term,  and  the  Court  took  time  to  consider  their  judgment. 
It  was  argued  by  the  learned  counsel  for  the  defendant. 
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^^£f^^*  first,  that  by  the  old  law  all  facts  must  be  pleaded  ac- 

V      V    I  ^    cording  to  their  legal  operatioiii  and  that  the  legal  oper- 

Mills       ation  of  the  circumstances  in  evidence  in  this  case  is  pro- 

Odot.        perly  stated  in  the  plea;  and,  secondly,  that  the  new  rules 

have  not  made  any  difference  in  the  principles  and  rules 

of  pleading,  except  in  those  instances  for  which  they  have 

specially  provided;  and  either  they  have  not  provided  any 

other  mode  of  pleading  in  this  case,  or,  if  they  have,  the 

objection  should  have  been  taken  on  demurrer,  and  cannot 

now  be  available;  and  upon  consideration  we  think  the 

argument  well  founded. 

That  all  facts  are  to  be  pleaded  according  to  their  legal 
op^ation  is  clear,  and  the  case  cited  on  argument  in 
Butler  %  Baker*s  case  (a)  is  a  striking  instance  of  the  ap- 
plication of  that  rule,  and  affords  a  close  analogy  to  the 
present.  It  is  said  that  if  lands  are  given  to  a  husband 
and  wife,  and  the  heirs  of  the  husband,  or  to  their  heirs, 
and  afterwards  the  husband  dies,  the  wife  may  waive  the 
joint  estate,  and  bring  her  writ  of  dower;  and  the  hus- 
band be  said  in  pleading  to  be  sole  seised  ab  initio;  and 
the  refusal  shall  have  such  relation,  in  judgment  of  law, 
that  the  husband  was  sole  seised  ab  itdtio. 

In  the  present  case  the  cheque  was  given  in  lieu  of 
money,  as  a  deposit  on  a  sale;  the  consideration  for  giving 
it  by  the  defendant  was  the  plaintiff's  contract  to  sell 
leasehold  property  of  a  certain  description,  which  property 
in  fact  he  had  not  to  sell;  and  therefore  the  defendant  had 
a  right  to  rescind  the  contract,  and  would  have  been  en- 
titled to  recover  back  the  deposit  if  it  had  been  paid  in 
cash,  and  of  course  therefore  he  may  resist  the  payment 
of  his  cheque,  and  that  on  the  ground  that  the  contract, 
which  was  the  consideration,  having  been  done  away  with 
ab  initio,  no  consideration  in  judgment  of  law  existed 
at  all. 

<<i)dCoke,27a. 
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But  then  it  may  be  said  that,  as  the  defendant  would  ^***;^^''^' 
have  been  bound  by  his  contract  if  there  had  been  any 
unintentional  error  or  mis-statement,  and  could  only  rescind 
it  on  the  ground  that  the  mis-statement  was  wilful,  and 
therefore  of  necessity  fraudulent,  the  true  nature  of  the 
defence  was,  that  the  transaction  was  void  on  the  ground 
of  fraud,  and  therefore,  by  article  S  of  rule  1,  of  Pleadings 
in  Assumpsit,  should  have  been  specially  pleaded. 

If,  however,  this  be  such  a  case  of  fraud  as  falls  within 
the  rule,  and  we  doubt  if  it  be,  the  question  is,  whether 
the  plaintiff  can  take  advantage  of  the  noncompliance  with 
the  rule  in  thu  stage;  and  we  think  he  cannot.  The  note 
has  been,  in  point  of  law,  given  without  consideration,  and 
the  pliuntiff's  fraud  has  enabled  the  defendant  so  to  treat 
it.  The  plea  is  therefore  proved  by  the  evidence,  and 
that  is  the  only  point  now  to  be  decided. 

The  plea  would,  no  doubt,  have  been  bad  on  special 
demurrer,  for,  before  the  new  rules,  it  would  have  amounted 
to  the  general  issue,  as  being  in  truth  no  more  than  a  de- 
nial of  the  implied  allegation  of  consideration  involved  in 
that  of  drawing  the  cheque;  and  it  was  not  authorized  by 
the  new  rules,  because  they  require  some  affirmative  alle- 
gation ;  and  the  reason  for  so  framing  them  was  purposely 
to  avoid  any  question  as  to  the  issue  on  such  a  plea.  In 
the  recent  case  of  Boston  v.  Pratchett  (a),  the  Court  held 
a  similar  plea  good  after  verdict,  though  they  intimated 
that  it  would  have  been  bad  on  demurrer;  and  still  more 
recently,  in  the  case  of  StoughtouY.  Earl  of  Kilmorey  (6), 
the  Court  decided  such  a  plea  to  be  bad  on  special 
demurrer. 

We  are  therefore  of  opinion  that  the  rule  must  be  made 
absolute  to  enter  a  verdict  for  the  defendant. 

Judgment  for  the  defendant. 

(a)  Ante,  p.  798.  (6)  Ante,  p.  72. 


A  declaration  in 
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BxdL  of  Pleat, 
1836. 

Lacey  V.  Umbers. 

Assumpsit.— The  first  count  stated,  that  whereas 
SI!tr*the!««  before  and  at  the  several  times  in  this  count  after  men- 
ofradng,  itwas  tioned,  bv  the  practice  and  usajre  of  racing,  established 

regulated  that  ,  ,     T  i        ,    ?       .       i,  i 

in  aiizaoettobe  and  approved,  it  was  regulated  that  in  all  races  to  be  run, 
s^nfor^weep-  ^^  Stakes  for  matches,  subscriptions,  and  sweepstakes, 
stakes  ahouid  be  ghould  be  made  before  the  hour  of  startuig  for  the  first 

made  before  the  ^ 

hour  of  starting  racc  of  the  day,  in  cash,  bank  bills,  or  banker's  notes  pay- 
or the  day,  in  s^blc  on  demand,  and  be  paid  into  the  hands  of  the  person 
OT*biJAe?8**"^'  ^i-PPO'n^ed  by  the  stewards  of  such  races  respectively  to 
notes,  payable  receive  the  same,  and  in  default  thereof  by  any  person  he 

on  demand,  and 

be  placed  in  the  should  pay  the  wholo  Stake  as  a  loser,  whether  his  horse 
person ^appJnt-  should  como  in  first  or  not,  unless  such  person  should 
ed  by  the  stew-   jjavo  previously  obtained  the  consent  of  the  party  or  parties 

ards  to  receive  ^  •'  sr       ^        r 

the  same;  andin  with  whom  he  was  engaged,  to  his  not  staking.  And 
by  any  person,    whcrcas,  it  being  SO  regulated  by  the  practice  and  usage 

he  should  pay 

the  whole  stake  as  a  loser.  The  declaration  then  stated,  that,  it  being  so  regulated,  certun 
races  were  appointed  to  be  run,  and  were  run  at  L.,  of  which  one  R.  B.  was  steward,  and  one  J.J. 
derk  of  the  races;  and  that  there  were  at  the  races  certain  produce  stakes  to  be  run  for,  &c.,  and 
that  a  certain  fiUy  of  the  plaintiff  and  a  certain  colt  of  the  defendant  had  been  nominated  for  the 
stakes — that,  by  a  regulation  of  the  races  at  L.,  it  was  provided  that  all  stakes,  &c  should  be 
paid  to  the  clerk  of  the  races  before  eleven  o'clock  on  the  day  of  running,  or  the  owner  should 
not  be  entitled,  though  a  winner.  The  declaration  then  alleged  that  the  plaintiff  had,  before  the 
hour  of  starting,  and  before  the  hour  of  eleven  o'clock  on  the  day  of  running,  made  and  paid  his 
stake  into  the  hands  of  the  clerk  of  the  races — that  the  defendant's  colt  ran,  and  came  in  first, 
and  but  for  the  defendant's  deCaiult,  according  to  the  usage  of  racing,  would  have  been  entitled  to 
the  sweepstakes ;  but  that  the  defendant  did  not,  before  the  hour  of  starting  for  the  first  race  of 
the  day,  or  before  eleven  o'clock  on  that  day,  being  the  day  of  running,  make  his  stake,  or  pay 
the  same  into  the  hands  of  the  clerk  of  the  races.  It  then  averred  that  the  plaintiff's  filly  did  run, 
and  came  in  second  only  to  the  defendant's  colt,  whereby  the  defendant  became  liable  to  pay  the 
whole  of  the  stake,  &c. — Plea,  that  before  the  defendant  had  notice  of  the  regulation  of  the  races 
at  L.,  and  before  the  hour  of  starting  for  the  first  race  of  the  day,  and  before  the  running  for  the 
race  for  the  said  sweepstakes,  the  defendant  was  ready  and  willing,  and  offered  to  make  his  stake 
for  his  said  colt  for  the  said  sweepstakes  in  banker's  notes  payable  on  demand,  and  then  tendered 
and  offered  to  pay  the  said  stakes  in  such  banker's  notes,  into  the  hands  of  the  said  J.  J.;  but  that 
the  said  R.  B.  then  refused  to  allow  the  said  J.  J.  to  accept  or  receive  the  said  stake,  or  to  allow 
the  defendant's  colt  to  run  for  the  sweepstakes,  on  the  ground  that  the  colt  was  disqualified  to  run 
fi»r  the  said  sweepstakes;  and  that  the  said  J.  J.  did,  in  pursuance  of  such  refusal  of  the  said  R.B., 
refuse  to  accept  or  receive  from  the  defendant  his  stake,  and  to  allow  his  colt  to  run  for  the  said 
sweepstakes,  on  the  ground  and  for  the  reason  aforesaid,  and  on  no  other  ground  whatsoever. — Re-> 
plication,  that  the  defendant  did  not  tender  or  offer  to  make  his  stakes  for  his  said  colt  for  the  said 
sweepstaJces,  or  to  pay  the  same  Into  the  hands  of  the  said  J.  J.  until  long  after  eleven  o'clock  on  the 
day  of  running  for  Uie  said  sweepstakes,  (although  before  and  at  that  hour  he  had  notice  of  the 
regulation  of  the  said  races  at  L.).  Heldf  on  special  demurrer,  that  the  replication  was  ill,  and 
that  if  it  was  not  a  depaiture  from  the  declaration,  at  all  events  that  the  replication  did  not  shew 
any  cause  of  action. 
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of  racing  aa  aforeaaid,  heretofore^  to  wit,  on  Wednesday  ^«fl*-  tfPif^, 
and  Thursday,  the  26th  and  27th  days  of  June,  in  the  ^^^' 
year  of  our  Lord  18S3,  raceB  were  appointed  to  be  run, 
and  were  run,  at  Ludlow,  in  the  county  of  Salop;  of 
which  races  one  IL  Beiion,  esq.  was  the  steward,  and  one 
James  Jones  was  the  clerk  of  the  said  races,  and  was  then 
appointed  by  the  said  steward  to  be  and  was  the  person 
to  receive  all  stakes  for  matches,  subscriptions,  and  sweep- 
atakeSf  to  be  run  for  at  the  said  races.  And  whereas,  at 
the  said  races,  certain  produce  sweepstakes  (to  wit) 
sweepstakes  for  the  produce  of  mares  at  the  times  of  the 
respective  nominations  for  the  said  sweepstakes  supposed 
to  be  in  foal^  of  fifty  sovereigns  each,  were  to  be  and 
were  run  for;  and  the  produce  of  a  certain  mare  called 
lUff  Pei,  by  a  certain  horse  called  Champion,  had  been 
and  was  nominated  to  run  in  and  for  the  said  sweepstakes, 
and  which  produce  was  a  certain  colt,  at  the  time  of  the 
running  the  said  races,  of  the  defendant ;  and  the  pro- 
duce of  a  certain  other  mare  called  SteUa,  by  a  certain 
other  horse  called  Chateau  Margaux,  had  been  and  was 
nominated  to  run  in  and  for  the  said  sweepstakes,  and 
which  pnxluce  was  a  certain  filly,  at  the  time  of  running 
the  aaid  races,  of  the  plaintifiT.  And  whereas,  by  a  cer- 
tain regulation  of  the  said  races^  at  Ludlow  aforesaid, 
it  was  further  provided,  that  all  stakes,  entrance  money, 
arrears,  and  fees,  should  be  paid  to  the  clerk  of  the  said 
races  before  eleven  o'clock  on  the  day  of  running,  or  the 
owner  should  not  be  entitled,  though  a  winner;  of  which 
several  premises,  the  defendant  at  the  times  in  this  count 
after-mentioned  had  notice.  Aud  thereupon,  heretofore, 
to  wit,  on  the  S6th  day  of  June,  in  the  year  aforesaid,  in 
consideration  of  the  premises  aforesaid,  and  that  the 
pUintifiT  at  the  like  request  of  the  defendant  had  then 
promised  the  defendant  in  all  things  to  conform  to  the 
practice,  usage,  and  regulations  aforesaid,  he  the  said 
defendant  promised  the  plaintiff  that  he  would  in  all  things 
VOL.  II.  I  c.  M.  lu 
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^'^^'isas*'^*  conform  to  the  same.  And  the  plaintiff  in  fact  says,  that 
he,  confiding  in  the  said  last^mentioned  promise  of  the 
defendant,  did  afterwards,  and  before  the  hour  of  starting 
for  the  first  race,  of  the  day  and  year  last  aforesaid,  at 
Ludlow  aforesaid,  and  before  eleven  o'clock  on  that  day, 
being  the  day  of  running  the  said  sweepstakes,  make  his 
stake,  to  wit,  of  fifty  sovereigns  for  his  said  filly,  being 
such  produce  as  aforesaid  for  the  said  sweepstakes,  in  a 
bank  bill  (to  wit)  of  the  governor  and  company  of  the 
Bank  of  England,  and  did  then  pay  the  same  to  and  into 
the  hands  of  the  said  James  Jones,  then  being  the  clerk 
of  the  said  races,  and  the  person  appointed  by  the  said 
steward  to  receive  the  same.  And  the  plaintiff  further 
says,  that  the  said  defendant's  said  colt,  being  such  produce 
as  aforesaid,  was  by  the  defendant  brought  to  run,  and  did 
.  run  for  the  said  sweepstakes,  and  did  come  in  first,  and 
but  for  the  defendant's  default  hereinafter  next  mentioned, 
and  according  to  the  practice,  usage,  and  regulations 
aforesaid,  he  would  have  been  entitled  to  the  said  sweep- 
stakes. And  the  plaintiff  further  says,  that  the  defendant 
did  not,  nor  would,  before  the  hour  of  starting  for  the 
first  race,  on  the  day  and  year  last  aforesaid,  at  Ludtlow 
aforesaid,  or  before  eleven  o'clock  on  that  day,  being  the 
day  of  running  the  said  sweepstakes  (although  requested 
by  the  plaintiff  so  to  do,  and  although  he  had  not  then 
obtained  nor  ever  did  obtain  the  plaintiff's  consent  to  his 
not  staking)  make  his  stake  (to  wit)  of  fifty  sovereigns  for 
his  said  colt,  being  such  produce  as  aforesaid,  for  the  said 
sweepstakes,  in  cash,  bank  bills,  or  banker's  notes  payable 
on  demand,  or  otherwise,  or  pay  the  same  to  or  into  the 
hands  of  the  said  James  Jones,  then  being  the  clerk  of  the 
said  races,  and  the  person  appointed  by  the  said  steward 
to  receive  the  same.  And  the  plaintiff  further  says,  that 
his  said  filly  did  run  for  the  said  sweepstakes,  and  did 
come  in  second,  and  next  only  to  the  said  colt  of  the  de* 
fendant,  whereby  and  according  to  the  said  practice,  usage. 
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and  regulations,  and  his  promise  aforesaid^  the  defendant  Eich,  of  Pkag, 

then  became  liable  to  pay  the  whole  of  his  stake  (to  wit) 

the  sum  of  fifty  pounds  of  lawful  money  of  Great  Britain 

to  the  pkintifF  on  request,  whereof  the  defendant  after- 

wardsy  to  wit,  on  the  day  and  year  last  aforesaid,  had 

notice,  and  was  then  and  often  since  requested  by  the 

plaintiff  to  pay  him  the  said  sum  of  50/.,  according  to  the 

said  practice,  usage,  and  regulations,  and  his  promise  last 

aforesaid,  yet,  &c. 

The  second  count  was  upon  an  account  stated. 

First  plea,  non  assumpsit. 

Second  plea,  to  the  first  count  of  the  declaration,  that 
before  the  said  defendant  had  notice  of  the  said  regulation 
of  the  said  races  at  Ludlow,  in  the  said  first  count  men- 
tioned, and  before  the  said  defendant  was  requested  by  the 
said  plaintiff  to  make  his  said  stake  as  in  that  count  men- 
tioned, and  before  the  hour  of  starting  for  the  first  race  of 
the  day  whereon  the  said  races  in  the  said  first  count 
mentioned  were  run,  and  before  the  running  for  the  race 
for  the  said  sweepstakes  in  the  said  first-count  mentioned, 
he  the  said  defendant  was  ready  and  willing,  and  then 
offered  to  make  his  stake  of  50/.,  in  the  said  first  count 
mentioned,  for  his  said  colt,  for  the  said  sweepstakes  in 
that  count  mentioned,  in  banker's  notes  payable  on  de- 
mand; and  then  tendered  and  offered  to  pay  the  said  stake 
in  such  banker's  notes  into  the  hands  of  the  said  James 
Jones;  but  the  said  R,  Betton,  Esq.  then  refused  to  allow 
the  said  James  Jones  to  accept  or  receive  the  said  defen- 
dant's said  stake,  or  to  allow  the  said  defendant's  said  colt 
to  run  for  the  said  sweepstakes,  on  the  ground  that  the  said 
colt  was  disqualified  to  run  for  the  said  sweepstakes ;  and 
the  said  James  Jones  did  accordingly,  in  pursuance  of 
such  refusal  of  the  said  R.  Betton,  Esq.  then  refiise  to 
accept  or  receive  from  the  said  defendant  his  said  stake, 
and  to  allow  the  defendant's  said  colt  to  run  for  the  said 
sweepstakes,  on  the  ground  and  for  the  reason  aforesaid^ 

i2 
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Lacet 

V, 

Umbsrs. 


Ex^  ofPUoi^  aod  on  no  other  ground  whatsoever,  of  all  which  the  said 
^  plaintiff  before  the  commencement  of  this  suit  had  notice. 
And  this,  &c. 

To  the  second  plea,  the  plaintiff  replied,  that  the  defen- 
dant did  not  tender  or  offer  to  make  his  stake  of  fifty 
sovereigns  in  the  said  first  count  mentioned,  for  his  said 
colt,  for  the  said  sweepstakes  in  that  count  mentioned,  or 
to  pay  the  same  to  or  into  the  hands  of  the  said  James 
Jones ^  until  long  after  eleven  o'clock  on  theday  of  running 
for  the  said  sweepstakes  (although  before  and  at  that 
hour  he  had  notice  of  the  said  regulation  of  the  said  races 
at  Ludlow).    And  this,  &c. 

Demurrer,  assigning  for  causes  that  the  replication  to 
the  second  plea  tenders  an  immaterial  issue ;  and  also  for 
that  the  same  is  a  departure  from  the  declaration,  and 
does  not  fortify  or  strengthen  the  same.  And  for  that 
the  plaintiff  in  his  replication  to  the  second  plea  hath  not 
traversed  or  denied  any  material  facts  alleged  in  the 
defendant's  second  plea;  and  for  that  the  replication  is  in 
other  respects  defective,  &c.    Joinder  in  demurrer. 


/J.  V.  Richards  in  support  of  the  demurrer. — ^The 
question  depends  on  the  contract  as  stated  in  the  decla* 
ration,  whether  it  was  not  sufficient  if  the  defendant  paid 
or  offered  to  pay  his  stake  on  or  before  the  hour  of  start- 
ing for  the  first  race  of  the  day  on  which  the  sweepstakes 
was  to  be  run  for,  in  order  to  exempt  himself  from  losing 
his  stake.  [Parke,  B. — ^According  to  the  Ludlow  regu- 
lation, if  he  paid  before  eleven  o'clock,  he  would  be  entitled 
to  the  stakes  if  he  won;  but  it  does  not  provide,  that  if  he 
does  not  do  so,  he  shall  pay  the  stake  as  a  loser.] 

The  Court  then  called  upon — 

G.  T.  White  to  support  the  replication. — The  difference 
between  forfeiting  the  whole  of  a  man's  own  stake  and  not 
being  entitled  though  a  winner,  is  a  difierence  in  worda 
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only,  and  the  substance  of  both  is  the  same.  [Lord  Alnn-  ^^^  ^f  ^^m, 
ger,  C.  B. — The  Ludlow  regulation  prevents  the  party 
from  winning,  unless  he  pays  before  eleven  o'clock;  but 
to  make  him  liable  to  pay,  the  defendant  must  have  re- 
fused or  failed  to  pay  his  stake  before  the  hour  of  starting 
for  the  first  race  of  the  day  on  which  the  sweepstakes 
were  run  for.]  The  expression  used  in  the  Ludlow  re- 
gulation applies  to  the  first  regulation  of  the  Jockey  Club, 
stated  in  the  declaration,  by  effecting  an  alteration  in  the 
hour  to  eleven  o'clock  instead  of  the  hour  of  starting  for 
the  first  race  of  the  day.  [Lord  Abinger,  C.  B. — Is  not 
the  replication  a  departure  from  the  declaration  ?  By  the 
declaration  you  make  the  hour  of  starting  for  the  first  race 
of  the  day  material:  then  in  the  replication  you  say  that  he 
did  not  tender  or  offer  to  make  his  stake  of  fifty  sovereigns, 
or  to  pay  the  same  until  after  eleven  o'clock.  So  that, 
according  to  that,  you  seem  to  insist  that  if  he  does  not 
pay  the  stake  before  eleven  o'clock,  still  he  is  bound  to 
pay  as  a  loser.  You  should  have  added,  that  he  had  not 
paid  or  offered  to  pay  before  the  hour  of  starling.]  The 
replication  is  not  a  departure  from  the  declaration.  It 
fortifies  it,  by  shewing  that  the  tender  pleaded  was  not  made 
in  time,  and  so  was  a  bad  tender.  [Parke,  B. — Even  if  the 
replication  be  not  a  departure,  then  you  have  not  stated 
any  cause  of  action  in  the  replication.  If  the  defendant 
has  not  won,  he  has  not  lost.]  It  is  submitted  that  the 
words  "  not  being  entitled  though  a  winner,"  in  substance 
mean  the  same  thing  as  paying  the  whole  stake  as  a  loser. 
[Parke,  B. — ^In  my  opinion,  they  certainly  do  not.] 

Per  Curiam. — There  must  be 

Judgment  for  the  defendant. 
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Msch.  of  PUat^ 
1836. 


To  •  decUratioD 
in  assumpsit, 
brought  to  reco- 
ver the  aum  of 
30^.,  Ihe  defen- 
dant pleaded, 
first,  to  the 
whole  declara- 
tion, payment 
of  the  lum  of 
27L  4s.  id.  into 
Court,  and  that 
the  plaintiff  had 
not  sustained 
damages  to  a 
greater  amount; 
secondlf,  ex- 
cept as  to  272. 
As.  Ad.,  non  as- 
sumpsit; thirdly, 
payment  of  the 
sum  of  10/.  be- 
fore action;  and 
fourthly,  as  to 
all  except  27/. 
4«.  4^.,  a  set-off. 
The  plaintiff  re- 
plied, that  he 
accepted  the 
money  paid  Into 
Court,  and  was 
satisfied: — 
Held,  that  the 
defendant  was 
not  justified  in 
signing  judg- 
ment of  nonpros, 
for  want  of  a 
replication  to 
the  said  pleas. 


CoATES  and  Another  r.  Stctens. 

Assumpsit.  The  defendant  pleaded,-^r^/,  to  the 
whole  declaration,  that  the  plaintiffs  ought  not  further  to 
maintain  their  action,  because  the  defendant,  on  &c. 
brought  into  Court  211.  4«.  4c/.,  ready  to  be  paid  to  the 
plaintiffs ;  and  the  defendant  further  said,  that  the  plain- 
tiffs had  not  sustained  damages  to  a  greater  amount  than 
the  said  sum  of  27/.  4«.  4c/.  in  respect  of  the  causes  of  ac- 
tion in  the  declaration  mentioned,  &c.  And,  for  a  second 
plea,  the  defendant  pleaded,  except  as  to  the  sum  of  S7/. 
4eS.  4fd.  non  assumpsit.  And,  for  a  third  plea,  as  to  10/., 
other  parcel  of  the  sums  of  money  in  the  declaration  men- 
tioned, that  the  defendant  paid  to  the  plaintiffs  10/.  before 
the  action  was  commenced.  And  fourthly ^  except  as  to 
the  said  S7/.  4«.  4c/.,  that  the  plaintiffs  were  indebted  to 
the  defendant  in  50/.  The  plaintiffs  replied  in  the  form 
given  in  the  new  rules,  that  they  accepted  the  said  sum 
of  27/.  4«.  4c/.  in  discharge  of  the  causes  of  action  in  the 
declaration  mentioned,  and  were  satisfied.  They  took 
the  money  out  of  Court  and  taxed  their  costs.  Where- 
upon the  defendant  signed  judgment  of  nonpros  against 
the  plaintiffs  for  not  replying  to  the  other  pleas.  It  ap- 
peared by  the  particulars  delivered,  that  the  action  was 
brought  for  SO/.,  the  balance  of  an  account  of  40/.  A 
rule  having  been  obtained  by  Comyn  on  a  former  day  in 
this  term,  to  set  aside  this  judgment  for  irregularity — 


Addison  now  shewed  cause — ^The  plaintiffs  not  having 
replied  to  all  the  pleas,  the  judgment  is  regular.  It  will, 
however,  be  contended  on  the  part  of  the  plaintiffs^  that 
the  plea  of  payment  of  money  into  Court  being  pleaded 
to  the  whole  declaration,  the  plaintiffs  were  justified  in 
discontinuing  their  action,  according  to  the  rule  of  Hilary 
Term,  4  WiU.4t,  s.  19.  That  rule  is,  that ''  the  plaintiff,  after 
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the  delivering  of  a  plea  of  payment  of  money  into  Court,  ^eh.  of  pum. 
shall  be  at  liberty  to  reply  to  the  same,  by  accepting  the 
sum  so  paid  into  Court  in  full  satisfaction  and  discharge 
of  the  cause  of  action  in  respect  of  which  it  has  been  paid 
in;  and  he  shall  be  at  liberty  in  that  case  to  tax  his  costs 
of  suit,  and,  in  case  of  nonpayment  thereof  within  forty- 
eight  hours,  to  sign  judgment  for  his  costs  of  suit  so 
taxed/'  But  it  is  submitted,  that  the  plaintiffs  had  no 
right  to  pass  by  the  other  pleas,  and  leave  them  unan- 
swered. The  defendant  was,  therefore,  for  the  purpose 
of  obtaining  his  costs  of  those  pleas,  compelled  to  sign  a 
judgment  of  nonpros^  and  had  no  other  means  of  obtain- 
ing them.  The  defendant  could  not  sever  the  sum  in  the 
declaration,  and  plead  as  to  27/.,  parcel  &c.  of  the 
money  in  the  declaration,  payment  of  that  sumjnto  Court.  • 
Hodges  V.  Lord  Lichfield  {a). 

Parke,  B. — You  had  no  necessity  to  plead  the  payment 
of  the  sum  of  10/.,  as  that  was  admitted  by  the  particulars. 
But  if  thefe  be  another  10/.  you  should  have  pleaded  the 
payment  of  that  10/.  in  the  first  place:  then  you  should 
have  pleaded  the  set  off,  and  then  the  plea  of  the  pay- 
ment of  money  into  Court.  You  should  first  exhaust  all 
your  defences  to  the  other  portions  of  the  demand,  and 
then  plead  the  payment  of  money  into  Court  to  the  resi- 
due. Here,  there  were  inconsistent  pleas  on  the  record 
to  the  whole  declaration,  and  the  defendant's  judgment  of 
nonpros  was  irregular. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  9Bing.71d;  3  Mo.  &  Scott,  210,  S.C. 
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Exch,  of  PUat, 
1836. 


The  addMoo  of 
the  defendant 
need  not  be  in- 
serted in  the 
writ  of  1001- 
monf.     It  ii 
•ufficient  to 
state  his  resi- 
dence. 


Morris  r.  Smith. 

J-N  this  case.  Miller  moved  to  set  aside  the  service  of  the 
writ  of  summons  for  irregularity,  on  the  ground  that  the 
defendant  being  an  attorney,  he  was  only  described  as  of 
Paper  Buildings  in  the  Inner  Temple,  London  :  his  ad- 
dition of  **  gentleman '-  was  not  given. 

Per  Curiam.— The  form  in  the  statute  2  Will.  4,  c.  89, 
s.  1,  does  not  require  the  addition  of  the  defendant  to  be 
inserted  in  the  writ.  The  form  of  the  writ  of  summons 
given  in  the  schedule  to  that  act  is,  **  To  C  D.,  of  &&,*' 
that  is  only  for  the  residence,  and  here  it  is  given. 

Rule  refused. 


A  feofffaient  by 
a  lessor,  with 
livery  of  seisin 
made  on  the 
land,  operates 
as  a  determina- 
tion of  a  te- 
nancy at  will, 
although  the 
tenant  at  will 
be  off  the  land 
at  the  time  the 
livery  is  made, 
and  has  had  no 
notice  of  the 
determination 
of  the  will. 


Thouas  Ball  v.  William  Cullimorb,  Thomas 
Withers,  and  Others. 

Trespass.  The  first  count  of  the  declaration  was 
for  breaking  and  entering  the  plaintiflTs  close,  situate  at 
Whitfield,  in  the  county  of  Gloucester^  and  ejecting  the 
plaintiff  therefrom,  &c.  The  second  count  was  for  an 
assault  and  battery.  Pleas,  not  guilty,  and  a  justification 
to  both  counts ;  upon  which,  however,  no  question  arose  (a). 
At  the  trial  before  Alderson,  B.,  at  the  last  Summer 
Assizes  for  the  county  of  Gloucester,  the  only  question 
was,  whether  the  plaintiff  was  lawfully  in  possession  of  a 
close  of  land,  inclosed  from  the  waste  by  one  Richard 
Withers,  the  father  of  the  defendant  Thomas  Withers. 
The  inclosure  from  the  waste  had  taken  place  about 


(a)  Tlie  pleadiogs  were  before  tlte  new  rules  as  to  pleadiag*  came 
iDio  operation. 
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thirty  years  ago ;  since  which  time,  Richard  fVithen  bad  £*dL  rf  Phm, 
continaed  in  quiet  possession  of  the  land  until  about  six 
or  seven  years  ago,  when  he  agreed  to  sell  the  land  to  his 
son  for  the  sum  of  51. ;  and  the  son  was  in  pursuance  of 
that  agreement  put  into  possession:  but  only  a  small 
part  of  the  purchase  money  was  paid.  Thomas  Withers^ 
the  son,  continued  in  qniel  possession  down  to  die  year 
1881,  when  Richard  WiiherSj  the  father,  not  having  been 
able  to  obtain  the  remainder  of  the  purchase  money,  at  the 
plaintiff's  request,  agreed  to  sell  him  the  land  for  the  sum 
of  SL ;  and  the  plaintiff  having  paid  die  money,  a  feoff- 
ment was  accordingly  prepared  by  one  Baxter ^  an  attor- 
ney, and  duly  executed  by  WitherM^  the  &ther,  and  the 
plaintiff,  with  livery  of  seisin  indorsed.  After  the  feofl^ 
ment  was  executed,  the  attorney  of  the  feoffor  proceeded 
to  the  land  in  order  to  make  livery  of  seisin,  for  the 
purpose  of  delivering  possession  to  the  plaintiff;  and 
possession  was  accordingly  delivered  to  him.  It  appeared, 
that,  shortly  liefore  the  pardes  went  on  the  land,  they 
saw  Withers  the  son  upon  the  land,  but  there  was  no 
person  upon  the  land  when  they  got  there.  The  pos- 
session of  die  land  was  disputed  by  Thomas  Withers^ 
the  son,  down  to  the  commencement  of  the  action.  The 
jury  found  that  Thomas  Withers  did  not  go  off  the  land 
for  the  purpose  of  giving  up  possession.  The  learned 
Judge  directed  the  jury  to  find  a  verdict  for  the  defend- 
ants ;  but  gave  the  plaintiff  liberty  to  move  to  enter  a 
verdict  for  him,  if  the  Court  should  be  of  opinion,  that 
the  livery  of  seisin  was  sufficient  in  point  of  law  to  confer 
a  valid  title  on  the  plaintiff.  Ludlow^  Serjeant,  having  in 
Michaelmas  Term  last  obtained  a  rule  accordingly — 

MatUe,  R.  V.  Richards^  and  Lumley  shewed  cause. — The 
land  in  question  having  been  already  sold  by  the  father  to 
the  son,  and  he  having  been  put  into  possession,  the  sale 
to  the  pUundff  afterwards  was  a  void  sale ;  for,  although 
there  may  not  have  been  a  sufficient  conveyance  from  the. 
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jsccft.  of  PUai,  father,  yet  still  the  son  had  a  legal  possession,  which  it 
was  necessary  should  be  put  an  end  to,  before  the  father 
could  convey  the  property.    Suppose  WWiers^  the  father, 
had  a  good  right  originally  to  sell  and  convey  away  this 
land,  he  had  disposed  of  that  right   by  the  sale  to  his 
son ;  and  having  given  up  possession  to  him  under  that 
contract,  he  thereby  conferred  upon  him  a  legal  posses- 
sion;   and  until  that  was  determined,  the  sale  to  the 
plaintiff  was  the  sale  of   a  mere  title,  contrary  to  the 
Statute  of  Champerty,  32  Hen.  8,  c.  9.      [Lord  Abinger, 
C.  B. — ^The  father  still  had  the  legal  estate  in  him,  and 
therefore  had  something  still  to  convey,  as  the  contract 
of  sale  was  not  carried  into  effect  by  deed.    There  was 
no  evidence  of  any  sale  but  an  equitable  sale. — Parke^  B. 
The  son  was  not  holding  adversely,  but  as  tenant  at  will 
to  his  father.]    His  rightful  title  undoubtedly  would  be  as 
tenant  at  will,  but  he  was  claiming  adversely.     [Parke,  B. 
The  evidence  of  the  contract  of  purchase,  and  of  his  being 
put  into  possession  under  that  contract,  shewed  that  he 
was  in  possession  as  tenant  at  will ;  that  was  his  legal  title.] 
It  is  submitted  that  the  son  was  in  possession  holding  ad- 
versely. But,  assuming  that  the  possession  was  not  adverse, 
there  was  still  the  tenancy  at  will,  which  it  was  necessary 
should  be  determined  ;  and  the  entry  on  the  land  to  give 
livery  of   seisin    to  the    plaintiff  under  the  feoffment, 
in  the  absence  of  the  tenant,  could  not  have  that  effect. 
[Parke^  B. — ^There  is  an  authority  in  Com.  Dig.  Estates, 
(H.  6.)  that  if  the  lessor  comes  on  the  land  and  makes  a 
feoffment,  it  determines  the  will.]    It  is  certainly  so  laid 
down,  but  that  must  be  intended  when  the  tenant  is  on 
the  land  and  has  notice  of  it  (a).   In  Com.  Dig.  Feoffment, 
(B*  7.)  it  is  stated  that  the  livery  will  be  good,  if  the 
tenant  be  only  lessee  at  will,  though  he  dissents,  for  the 
livery  shall  be  a  determination  of  the  will;  and  Dyer,  186^ 

(a)  See  Com.  Dig.  Est.  (H.  6.)  upon  the  land,  he  may  determine 
where  it  is  expressly  laid  down  his  will  in  the  absence  of  the* 
that,  <'  If  the  lessor  comes  upon     lessee*"    Co.  Lit.  55.  b. 
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is  cited.  But  it  may  be  argued  that  the  words  "  though  JStch.  of  pum, 
he  dissent"  imply  that  possession  has  been  previously  de- 
mandedf  and,  after  that,  the  tenant  at  will  became  a  mere 
trespasser.  The  feoffor  ought  t^ot  to  be  allowed  to  make 
the  tenant  at  will  a  trespasser,  which  this  would  have 
the  effect  of  doing,  without  his  knowledge,  or  some  notice 
or  demand  of  possession.  If  entitled  to  possession  to 
make  livery,  he  must  be  entitled  to  maintain  an  ejectment, 
which  it  has  been  decided  the  lessor  cannot  do  without  a 
demand  of  possession.  Goodtitle  d.  GaUaway  v.  Herbert  (a). 
[Parke,  B. — The  rule  of  law  is,  that  if  the  landlord 
goes  upon  the  land  and  makes  a  feoffment  with  livery, 
then,  whether  the  tenant  be  present  or  absent,  it  deter- 
mines the  will.     It  is  a  notorious  act.] 

IjudioWf  Serjt,  and  /Fl  t/.  Alexander^  contrd,  were 
stopped  by  the  Court. 

Lord  Abingbr,  C.  B. — A  tenant  at  will  has  a  mere 
scintilla  of  interest,  which  the  landlord  may  determine  by 
making  a  feoffment  with  livery  upon  the  land  or  by  a  deman  d 
of  possession.  There  is  no  doubt  here  that  the  father  had 
contracted  to  sell  the  land  in  question  to  his  son,  and  that 
the  son  had  been  put  into  possession  under  that  contract ; 
but  the  son  had  only  a  mere  equitable  interest,  of  which  a 
Court  of  law  cannot  take  notice ;  at  law,  he  had  no  other 
title  than  that  of  a  tenancy  at  will.  Any  mode  by  which 
the  will  was  determined  would  entitle  the  father  to  main- 
tain an  ejectment.  If  the  lessor  makes  feoffment  with 
livery  of  seisin  on  the  land  it  is  a  solemn  act  done  by 
him  which  would  have  that  effect.  The  general  rule  of 
law  that  any  act  done  upon  the  land  by  the  lessor  in 
assertion  of  his  title  to  the  possession  determines  the  will, 
is  a  sufficient  ground  for  us  to  say  that  this  feoffment  and 
livery  of  seisin  did  determine  it.  I  therefore  think  that 
the  title  of  the  plaintiff  was  a  good  and  valid  title. 

(a)  4  T.  R.  680. 
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Parke,  B.— I  am  entirely  of  opinion  that  Withers  the 
son  was  nothing  more  than  a  mere  tenant  at  will.  He 
had  nothing  more  than  a  lawful  possession ;  and  must  be 
considered  as  having  that  kind  of  legal  title  to  the  posses- 
sion,  which  in  law  is  recognised  as  a  tenancy  at  will. 
Then  the  father  executes  a  feofiinent  to  the  plaintiff,  and 
livery  of  seisin  is  given.  I  am  clearly  of  opinion  that  the 
entry  on  the  land  to  make  livery  of  seisin  determined  the 
.will.  Any  act  of  that  kind  determines  the  will  whether 
the  tenant  knows  it  or  not  It  consequently  follows,  that, 
by  the  feoffment  and  livery,  the  plaintiff  acquired  a  good 
title,  and  that  the  defendant  who  entered  afterwards  waa 
a  trespasser. 


BoLLAND,  B. — I  am  clearly  of  opinion  that  the  de- 
fendant Withers  had  no  title  to  this  land,  and  the  autho- 
rities clearly  shew  that  the  plaintiff's  title  was  a  good 
title. 

Aldbrson,  B. — I  am  of  the  same  opinion. 


Wright  9.  Newton. 


Assumpsit  for  money  had  and  received.    Plea,  non 
assumpsit 

At  the  trial  before  Alderson,  B.,  at  the  last  Lancaster 


A»  contracted 
with  B,  for  the 
purchaae  of  the 
good- will  mnd 
fixtures  of  a 

pnbUc  house,  at  Assizes,  it  appeared  that  the  defendant  being  in  the  occu- 
i2oIT^oiL  was  P<^^ion  of  &  public-housc,  and  being  desirous  of  leaving  it, 

to  be  paid  as  a 
deposit  on  the 

landlord's  consenting  to  the  change  of  tenancy,  and,  on  the  remainder  of  the  purchase  money  be- 
ing paid,  A.  was  to  have  possession.  The  landlord,  on  application,  gave  a  verbal  consent,  and 
the  50/.  was  acordingly  paid.  A.  sent  part  of  his  Aimiture  to  the  house,  and  went  to  reside  in 
part  of  it ;  jB.,  however,  still  eontinning  to  reside  and  carry  on  the  business  there.  Some  time  afters 
wards,  the  remainder  of  the  purchase  money  not  having  been  paid,  and  possession  not  having  been 
given  up  to  A,,  tlie  landlord  withdrew  his  consent: — Heldt  that  the  contract  was  conditional  on 
Uie  landlord's  consent  being  obtained ;  and  that  the  verbal  consent  originally  given  havii^  been 
withdrawn  before  any  change  of  tenancy  had  taken  place,  it  must  be  considered  as  not  having 
been  given,  and,  the  condition  not  having  been  performed,  that  the  money  was  paid  on  a  consider* 
ation  which  had  fidled,  and  that  A,  might  maintain  money  had  and  received,  to  recover  back  the 
dOJLpaid. 
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entered  into  a  verbal  agreement  with  tbe  plaintiff  for  Bgek.  of  Pkat^ 
the  sale  to  him,  on  behalf  of  a  Mrs.  Williams^  of  the 
goodwill  and  fixtures  of  the  house^  at  the  sum  of  120/.» 
SM.  of  which  was  to  be  paid  on  the  Monday  afteri  if 
the  landlord  consented  to  the  change  of  tenancy,  and 
on  payment  of  the  remainder  of  the  money  the  de- 
fendant was  to  give  up  possession.  The  50/«  was 
paid  to  the  defendant  on  the  19th  of  May^  and  on  the 
SOth,  <»  application  being  made  to  the  landlord,  he. 
verbally  agreed  to  accept  Mrs.  WiUiama  as  tenant.  In 
eonsequence  of  this,  Mrs*  Williams,  for  whom  the  house 
had  been  taken  by  the  plaintiff,  removed,  and  took  her 
furniture  to  tbe  defendant's  house,  and  went  to  reside  there, 
and  continued  there  for  five  or  six  weeks,  and  carried  on 
the  business,  but  the  defendant  and  his  wife  also  conti- 
nued to  reside  there.  It  appeared,  that,  on  the  Snd  of  June, 
the  landlord  withdrew  his  consent  to  accept  Mrs.  Wil^ 
Uams  as  tenant.  The  defendant  on  being  informed  of  this, 
said  that  Mrs.  WiUiami  might  keep  his,  the  defendant's, 
name  up,  and  he  would  give  possession  in  spite  of  the 
landlord.  Mrs.  Williams  subsequently,  by  the  defendant's 
consent,  took  away  her  furniture,  but  the  defendant  re- 
fused to  return  the  50^  The  defendant  afterwards  sold 
the  goodwill  and  fixtures  to  another  person,  who  was  ac- 
cordingly let  into  possession.  This  action  was  brought  to 
recover  back  the  sum  of  SOI,,  as  money  had  and  received 
for  the  use  of  the  plaintiff.  The  learned  Baron  left  it  to 
the  jury  to  say  whether  the  parties  had  agreed  to  rescind 
the  contract,  and  if  they  were  of  that  opinion,  he  directed 
them  to  find  a  verdict  for  the  plaintiff;  which  they  accord- 
ingly did. 

Cresswell  now  moved  by  leave  of  the  learned  Ba- 
ron to  enter  a  nonsuit. — There  was  no  evidence  to 
shew  that  the  parties  had   agreed  to  rescind  the  con* 
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ExiA,ofPteaM,  tract,  SO  88  to  make  this  money  had  and  received  to 
the  use  of  the  plaintiff.  The  landlord's  withdrawing 
his  consent  could  not  have  that  effect,  as  there  must  be 
the  consent  of  all  the  parties  to  the  contract.  The  evi- 
dence is,  that  the  defendant  agreed  to  let  Mrs.  Williams 
take  her  furniture  away,  but  that  he  refused  to  return  the 
60/.;  and  therefore,  there  is  no  evidence  of  any  consent 
to  rescind  the  contract.  The  plaintiff  ought,  therefore, 
to  have  declared  specially  for  a  breach  of  the  contract, 
and  could  not  maintain  money  had  and  received.  [^Parke, 
B. — Does  it  appear  that  Mrs.  Williams  went  in  as  tenant? 
She  went  there  with  her  furniture,  but  the  defendant  and 
his  wife  still  remained  there  and  carried  on  the  business. 
Had  not  the  landlord  a  right  to  withdraw  his  consent? 
And  was  not  the  contract  conditional  upon  the  landlord's 
consent  being  obtained?}  There  could  be  no  right  to  re- 
scind after  there  had  been  a  part  performance  of  the  con- 
tract. The  goods  were  not  taken  to  the  defendant's  until 
after  the  landlord  s  consent  had  been  given,  and  50/.,  part 
of  the  sum  agreed  upon,  had  been  paid.  It  could  not, 
therefore,  be  said  that  the  contract  had  entirely  failed. 
[Alderson,  B.— The  defendant  carried  on  the  business  af- 
terwards, and  Mrs.  Williams  was  not  to  have  possession 
until  the  rest  of  the  money  was  paid,  and  the  licence  trans- 
ferred. Parke,  B. — Was  the  landlord's  consent  binding 
upon  him.  Mrs.  Williams  did  not  take  possession  as 
tenant]  The  consent  was  binding  on  the  landlord,  as 
it  operated  as  an  agreement  for  a  parol  demise,  which 
need  not  be  in  writing.  [Parke,  B. — An  agreement 
for  a  demise  to  commence  in  fuiuro  must  be  in  writ- 
ing. The  parol  consent  was  not  sufficient  to  give  an 
interesse  termini.  Was  not  the  whole  matter  execu- 
tory until  Mr&  Williams  took  possession  as  tenant? 
It  is  a  condition  in  the  agreement,  that  the  landlord's 
consent  shall  be  obtained.    If  the  condition  is  not  per- 
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fonnedi  then  the  plaintiff  is  entitled  ta  recover  back  the  Exeh.  of  Pkag, 
50/.]  If  there  had  been  any  failure  on  the  defendant's 
part  to  perform  the  contract,  then  it  is  admitted,  that  the 
plaintiff  might  have  been  entitled  to  recover  the  SOL  If 
the  plaintiff  had  paid  the  remainder  of  the  money  before 
the  2nd  of  June^  possession  of  the  premises  would  have 
been  given  to  Mrs.  Williams  as  tenant,  before  the  land- 
lord had  withdrawn  his  consent.  As  it  was  Mrs.  Williams's 
own  fault  that  the  money  was  not  paid  before  the  consent 
was  withdrawn,  the  plaintiff  cannot  be  entitled  to  recover. 

Parke,  B. — It  seems  to  me  that  this  was  a  contract  with 
a  condition  that  the  landlord's  consent  should  be  obtained; 
and  the  quesdon  is,  has  that  condition  been  performed? 
There  was  a  deposit  of  50/.  made  upon  the  landlord's 
agreeing  to  take  Mrs.  Williams  as  tenant,  but  the  remain- 
der of  the  money  not  haying  been  paid,  and  Mrs.  Williams 
not  having  entered  into  possession  as  tenant,  the  land- 
lord subsequently  withdrew  his  consent.  I  think  it  must 
be  taken  as  if  the  landlord  never  has  consented;  and  if  so, 
the  condition  has  not  been  performed.  There  would  be 
nothing  to  bind  the  landlord  unless  there  had  been  an  ac- 
tual transfer  of  the  possession.  The  money  was  paid  on 
a  consideration  which  has  failed,  and  therefore  the  plain- 
tiff 18  entitled  to  recover  it  back,  as  money  had  and  re- 
ceived to  his  use.  The  simple  question  is,  whether  the 
landlord's  consent  of  the  19th  of  Matf  was  binding  upon 
him?  I  think  it  was  not,  and  therefore  the  condition  was 
not  performed.    There  must  be  no  rule. 

BoLLAND,  B. — The  consent  would  have  been  sufficient 
if  Mrs.  Williams  had  acted  upon  it  before  it  was  withdrawn, 
by  paying  the  remainder  of  the  purchase  money,  and  get- 
ting into  possession  as  tenant.  As  it  was  withdrawn  before 
Mrs.  Williams  took  possession  as  tenant,  I  think  that  the 
verdict  was  right. 
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jSmA.  of  PUas,  Aldbrsoh,  B.— I  think  that  the  defendant  ne?er  gave  up 
possession  to  Mrs.  Williams  as  tenant.  He  kept  posses- 
sion of  the  house  for  a  very  good  reason;  because  the  re* 
mainder  of  the  purchase  money  was  not  paid. 

Rule  refused. 


Wells  r.  Ody. 

In  trespass  for  ^CrESPASS.— The  declaration  stated,  that  the  defen- 
and  he^h^og  ^^^^  heretofore,  to  wit,  on  &c,  and  on  divers  other  days, 
the  pUindrs      g^^   ^jj|j  f^^^  ^^  g^^^^g^  g^^    broke  and  entered  a  cerUin 

wall,  and  there-  '  ^  '  ' 

by  obstructing  close  of  the  plaintiff,  situate  in  the  parish  of  Si,  Mary^le^ 
defendant  Strand,  in  the  county  of  Middlesex,  and  there  pat,  placed, 

newilssuer  ^"t  '**^»  ^^^  Axidd  divers  large  quantities  of  bricks,  stones, 
the  trial,  the  de-  tjj^g  mortar^  picces  of  timber,  and  wood,  and  other  build- 

fendant  having     .  . 

proved  that  the  ing  materials,  in  and  upon  a  certain  wall,  of  and  belonging 

waii»^d  th!u!^  ^^  ^he  said  plaintiff,  before  that  time  erected  and  being 

ul^^X^dide  *®'*^»  *^  thereby  and  therewith  raised,  erected,  and 

impression  that  built  a  Certain  building  upon  the  said  wall  of  the  said  plain- 

of  the  Building  tiff,  and  kept  and  continued  the  said  bricks,  &c.,  and  the 

78i!'s.^43f'ju8ti^  ^^  other  building  materials,  and  the  said  building  so 

fied  him  in  rais-  erected  and  built  upon  the  said  wall  of  the  said  plaintiff 

ingthewaU,the  ^  .,     ^  ^^  ^   .  .      ^  , 

plaintiff  was  as  aforesaid,  for  a  long  space  of  time,  to  wit,  from  thence 

not^vinggiven  hitherto,  whereby  the  said  wall  was  and  is  greatly  weak- 

dOT  ^M  "^ulred  ®°®^»  encumbered,  and  heightened,  and  by  reason  thereof 

by  s.  100  of  the  light  and  air,  which  during  all  the  time  aforesaid  of 

that  act:— ^(pW,     .   ,         .    ,  ,  ,         , 

that  the  evidence  right  ought  to  bavc  entered  and  come  into  a  certain  mes-* 

oriv^'under  Uie  ^^^8®  ^^  dwelling-housc  with  the  appurtenances  of  the 

^d^T^'T^'  said  plaintiff,  situate  and  being  near  to  the  said  wall,  have 

nonsuit  was  during  all  the  time  aforesaid  been  and  still  are  hindered 

riffht. 

and  prevented  from  coming  unto  and  into  the  said  dwell- 
ing-house with  the  appurtenances  of  the  plaintiff,  and 
the  same  bath  been  and  is,  by  means  of  the  said  several 
trespasses  and  premises  aforesaid,  rendered  close,  uneom- 
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fortaUe»  imiHiolesoine,  and  unfit  for  habitation,  and  the  ^*^\'^^^' 
said  plaintiff  hath  thereby  been  and  still  is  greatly  an- 
noyed and  incommoded  in  the  use,  possession,  and  enjoy^ 
ment  of  his  said  dwelling-house  with  the  appurtenances, 
and  other  wrongs,  &c. 

The  defendant  pleaded  not  guilty. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  Sit- 
tings after  last  Hilary  Term,  the  plaintiff,  having  proved 
the  raising  of  the  wall,  contended  that  the  defendant  had 
admitted  the  property  in  the  wall  to  belong  to  the  plaintiff 
by  not  fdeading  specially.  The  defendant  proposed  to 
shew  that  this  was  a  party  wall,  and  that  he  had  acted,  or 
at  least  bond  fide  intended  to  act,  in  pursuance  of  the 
Binlding  Act,  14  Geo.  8,  c  78,  and  contended,  that  he  was 
entitled  to  give  the  special  matter  in  evidence  under  the 
general  iasue^  and  was  entitled  to  twenty-one  days*  no- 
tice of  action  by  virtue  of  the  100th  section  of  that  act. 
Mr.  Baron  Gumey  was  of  opinion  that  the  defendant,  on 
Aewing  himself  to  have  acted  within  the  Building  Act, 
was  entitled  to  set  up  that  defence  under  the  general  issue. 
The  defendant  having  then  proved  that  the  wall  was  a 
party  fence  wall»  and  that  the  erection  thereon  was  ac* 
cording  to  the  act,  Mr.  Baron  Oumey  nonsuited  the 
plaintiff,  on  the  ground  that  no  notice  of  action  had  been 
given- 

BompMf  Serjt.,  now  moved  to  set  that  nonsuit  aside, 
and  for  a  new  trial. — By  the  new  rules  (a),  the  general 
issue  in  trespass  only  amounts  to  a  denial  that  the  trespass 
was  committed;  not  to  a  denial  of  the  plaintiff's  posses- 
sion, or  his  right  of  property ;  and  therefore  the  defendant 
had  no  right  to  set  up  this  defence  under  that  plea.  The 
defendant,  however,  contends,  that  the  wall  in  question 
was  a  party-wall,  and  that  the  trespasses  complained  of 

(a)  See  R.  V.  i.  2,  H.  T.  4  WUl.  4. 
TOL.  II.  K  C.  1^.  ja. . 
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f*ck.^Piea»9  having  been  committed  in  raising  the  wall  according  to  the 
'  -*     provisions  of  the  Building  Act,  14  Geo.  3,  c.  78,  s.  43,  he 
Wells        mras  entitled  to  protection  under  that  act;  and  that,  as  the 
Odt.  plaintiff  had  not  given  twenty*one  days*  notice  of  action, 

in  pursuance  of  the  1 00th  section  of  that  act,  the  defen« 
dant  was  entitled  to  a  nonsuit;  and  Pratt  v.  Hillman  (a) 
was  cited  at  the  trial  to  shew  that  this  was  a  case  within 
the  protection  given  by  that  act.  It  is  submitted,  that,  even 
if  that  were  so,  the  defendant  was  bound  to  shew  that  he 
had  proceeded  strictly  in  pursuance  of  the  act,  which 
in  this  case  he  has  not  done.  The  ontu  was  on  the 
defendant  to  shew  that  he  acted  according  to  the  provi- 
sions of  the  Building  Act,  to  entitle  himself  to  a  notice  of 
action.  [Alderson,  B. — Suppose  the  general  issue  were 
pleaded  in  this  form,  that,  according  to  the  form  of  the 
statute,  he  is  not  guilty,  (which  it  would  be  very  convenient 
if  it  were  done,  in  order  to  apprize  the  plaintiff  that  the 
defendant  intends  to  give  the  special  matter  in  evidence 
under  it,  according  to  the  provisions  of  a  statute),  then 
the  plaintiff  must  have  proved  his  title  to  the  wall  to 
maintain  the  action,  and  prove  that  he  had  given  notice.] 
In  Titterton  v.  Confers  (6)  it  was  held  that  the  Building 
Act  had  not  destroyed  the  right  to  lateral  windows 
which  existed  before  that  act,  which  shews  that  the 
Building  Act  does  not  authorize  a  party  to  build  up  his 
wall,  so  as  to  destroy  the  light  in  another's  house.  The 
43rd  section  directs,  that  any  party  fence  wall  may  be 
raised  by  or  at  the  expense  of  the  proprietor  or  occupier 
of  the  ground  on  either  side  adjoining  thereto;  but,  in  that 
case,  as  was  said  in  argument  by  Shepherd^  Solicitor- 
General,  ^*  that  section  applies  only  to  cases  wherein  the 
liberty  thereby  given  can  be  exercised  without  interfering 
with  the  prior  rights  of  others."  The  latter  part  of  the  sec- 
tion provides,  that  the  party  erecting  the  wall  shall  make 
good  every  damage  that  may  accrue  to  the  adjoining  pre- 

(a)  6  Dowl.  &  Ryl  360,  481 ;  4  B.  Ce  Cr.  369.        (6)  5  Taunt.  465. 
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miseB  by  such  rebuilding.  [Lord  Afnnger^  C.  B. — If  the  Exeh.  </  puqb, 
trespass  can  be  justified  under  the  Building  Act,  it  is  no 
answer  to  such  a  defence  in  trespass,  that  the  plaintiff 
has  suffered  a  consequential  injury.]  Suppose  a  build- 
ing is  erected,  which  the  Building  Act  does  not  au- 
thorise under  any  circumstances,  the  person  who  built  it 
could  not  justify  it  under  that  acL  [Alderson,  B. — ^The 
Stat*  S  &4  /l^  4,  c.  4@,  s.  1,  provides  that  ^^no  such  rule  or 
order  shall  have  the  effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue,  and  giving  the  special 
matter  in  evidence,  in  any  case  wherein  he  is  now  or  here- 
after shall  be  entitled  to  do  so,  by  virtue  of  any  act  of 
Parliament  now  or  hereafter  to  be  in  force."  Suppose 
the  party  says,  I  have  proceeded  under  the  Building 
Act,  and  I  plead  not  guilty.  That  puts  in  issue  all  the 
facts,  upon  which  the  plaintiff  seeks  to  recover,  and  he 
must  prove  his  possession.  Lord  Abinger^  C.B. — Suppose 
a  party  bond  fide  intends  to  proceed  under  the  Building 
Act,  and  mistakes  the  mode  of  proceeding,  is  he  not  en- 
titled to  notice,  and  to  plead  the  general  issue,  and  give 
the  special  matter  in  evidence  ?  It  is  the  same  as  where  a 
magistrate  exceeds  his  authority,  believing  that  his  autho- 
rity extends  to  the  subject  matter  in  question ;  and  there 
it  has  been  held,  that  he  is  entitled  to  notice.  The  pre- 
sent act  of  Parliament  says,  that  where  any  action  shall 
be  brought  for  any  thing  done  in  pursuance  of  that  act, 
the  party  shall  have  notice  of  any  such  action.  We  should 
fritter  away  the  clause  altogether  if  we  were  to  hold  that 
a  party  was  not  so  entitled,  because  he  did  not  bring  him- 
self within  the  strict  letter  of  the  act.]  If  it  were  shewn 
that  the  defendant  could  by  no  possibility  be  justified 
by  the  statute,  the  defendant  would  surely  not  be  entitled 
to  notice,  and  to  protection  under  it. 

Lord  AbiKger,  C.  B. — This  action  is  not  in  case  for 
obstructing  the  plaintiff's  lights,  but  for  a  trespass.  Where 

k2 
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fi^eh,  oj  PUat,  a  party  acts  bond  fide  under  the  Building  Act,  but  mis-' 
takes  its  provisions^  he  is  entitled  to  protection  under  it.  In 
Theobald  v.  Crichmore  (a),  which  was  an  action  against  a 
constable  for  breaking  open  an  outer  door  under  a  magis- 
trate's warrant  for  the  purpose  of  levying  a  church  rate^ 
Lord  Ellenborough  said,  *'  It  is  perfectly  clear  that  the 
defendant  had  no  right  to  break  open  the  outer  door  for  the 
purpose  of  executing  his  warrant  of  distress.  The  ques- 
tion is  then,  whether  he  can  be  said  to  have  acted  i» 
pursuance  of  the  statute  within  the  meaning  of  that 
term  as  there  used:  if  it  meant  only  acts  lawfully  done 
under  the  authority  of  the  statute^  he  would  not  be 
protected.  But  the  object  was  clearly  to  protect  per- 
sons acting  illegally,  but  in  supposed  pursuance  of  and 
with  a  bond  fide  intention  of  discharging  their  duty  under 
the  act  of  Parliament  The  argument  goes  to  shew,  that 
in  every  case  where  the  law  is  exceeded,  the  officer  loses 
the  benefit  of  the  statute:  but  in  those  cases  only  can  he 
require  its  protection."  Wherever  a  party  acts  bond  fide 
under  the  Building  Act,  he  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence,  and  is  entitled  to 
notice  of  action. 

AlbersoNi  B. — I  think  you  ought  to  have  proved  more 
under  the  general  issue.  You  ought  to  have  proved  that 
you  had  given  notice  of  action.  There  is  certainly  an  in- 
convenience arising  from  pleading  the  general  issue  under 
a  statute  in  the  general  form.  Perhaps  in  such  a  case  the 
plaintiff  might  take  out  a  summons  before  a  Judge  to  in- 
quire what  defence  the  party  intended  to  set  up  under  it. 
The  Judges  were  desirous  that  some  regulation  should  be 
made  as  to  the  form  in  which  a  general  issue  under  a 
statute  should  be  pleaded,  but  they  thought  they  were 
prohibited  by  the  late  act  from  so  doing. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)lB.&Ald.227i229. 
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1836. 

Richard  Blakemore  and  Thomas  Booker  v.  The  Gla- 
morganshire Canal  Company. 

C/ASE  for  the  diversion  of  certain  water^  to  which  the  in  »n  action 

brought  by  ^. 

plamtiffs  claimed  to  be  entitled. — ^Plea«  the  general  issue,  and  b.,  for  di- 

The  cause  was  tried  at  the  last  Summer  Assizes  for  the  from°thd^  *' 

county  of  Gloucesier,  before  Aldersont  B.,  when  a  verdict  ''^^'^^  ^  J^ 

was  found  for  the  plaintiffs.    In  Michc^lmas  Terpii  Maule  when  in  the  sole 

obtained  a  rule  to  show  cause  why  there  should  not  be  a  l!!!^Tworiu, 

new  trial.    The  case  was  argued  on  several  days  during  fol!i,er*rtton* 

the  past  and  present  Terms,  by  Ludlow,  SerjU,  and  R,  Vm  'oi  a  MmUar  in- 

Juryi  asainst  the 

Richards  against  the  rule,  and  by  Sir  John  Campbell,  same  defen- 

Mauie,  Talfourd,  Serjt.,  and  E.  V.  WiUiams,  in  support  of  ^^"h'^d^re^^y^- 

it.  The  facto  of  the  case  are  so  fully  stated,  and  the  argu-  ^*.„j"l!^ 

menu  so  fully  discussed,  in  the  judgment  oftheCourt«  ment  against 

.         ,  ..  /»*i*i-i  •  them ;  and  it  be- 

tbat  the  repetition  of  either  m  this  place  is  unnecessary,  sng  proved  that 

A,  and  B.  were 
DOW  in  posses  • 
ftion  of  the  san.e 
works  z—Held, 
that  this  was 

-This  cause  was  tried  before  my  Brother  abundant /)fi»Mi 

facie  evidence, 
that  the  present 
p1aint]i&  were  priVy  in  estate  to  the  former  plaintiff,  And  that  the  verdict  and  judgment  in  the 
former  action  were  admissible  in  evidence  against  the  same  defendants  in  this  action. 

Held,  also,  that  the  circumstance  of  B.*s  having  been  examined  as  a  witness  in  the  former 
tctioo,  when  he  was  disinterested,  did  not  render  such  verdict  and  judgment  inadmissible. 

By  a  canal  act,  30  Geo,  2,  c.  82,  s.  7,  the  owners  of  certain  works  called  the  Pentyreh  works, 
were  entitled  to  all  the  surplus  water,  4t  such  as  was  not  wanted  for  the  purposes  of  the  canal. 
By  a  subsequent  act,  36  Geo.  3,  c.  69,  the  canal  company  were  required  to  finish  the  canal  and  all 
the  works  and  extension  of  the  same,  within  the  space  of  two  years,  and  Were  restricted  from 
■Baking  any  alterations  in  the  canal  after  the  expiration  of  that  time.  After  the  expiration  of  the  two 
years,  the  canal  company  erected  an  engine  for  the  purpose  of  forcing  up  water  into  the[canal,  by 
which  the  quantity  of  water  was  increased,  arid  the  company  were  enabled  to  pass  down  a  greater 
number  of  barges  than  could  have  been  passed  down  before  the  erection  of  this  engine: — Held, 
that  this  having  had  the  effect  of  diminishing  the  quantity  of  surplus  water.  In  consequence  of  the 
inereased  trade,  was  an  injury  to  the  owners  of  the  Pentyreh  works,  for  which  they  were  entitled 
to  recover  consequential  damages. 

The  30  Geo.  3,  &  82,  s.  7,  also  provided  for  the  purpose  of  better  securing  the  surplus  water 
for  the  benefit  of  the  Pentifrch  works,  that  the  lock  which  'should  be  made  below  and  nearest  to 
the  Pentyreh  works,  should  always  be  kept  in  good  and  sufficient  repair  by  the  canal  company, 
for  the  purpose  of  preventing  leakage  or  waste  of  water,  &c.  The  canal  company  constructed  a 
notch  for  the  purpose  of  conveying  water  below  the  lock  directed  to  be  kept  in  repair : — Held,  on 
the  construction  of  this  section,  Parke,  B.,  dubitante^  that  the  company  had  no  right  to  pass  any 
water  below  the  lock,  though  necessary  to  the  lower  part  of  the  canal,  except  that  which  neces> 
tarUy  passed  by  barges  being  lowered  through  the  lock,  and  that  the  notch  was  not  authorised  by 
the  act  of  Parliament 


After  taking  time  to  consider,  the  judgment  of  the  Court 
was  pronounced  during  the  present  term»  by 

Pabkb«  B.- 
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Alderson,  at  the  last  Summer  Assizes  for  the  county  of 
Gloucester;  and  a  general  verdict  found  for  the  plaintiffs. 

A  motion  has  been  made  for  a  new  trial,  and  the  case 
fully  argued  before  my  Brothers  Bolland,  Alderson,  Gur* 
nejf,  and  myself,  on  several  grounds,  which  will  be  fully 
stated  and  considered;  but  it  will  be  proper,  first,  to  state 
the  circumstances  under  which  these  questions  arise. 

The  act  of  Parliament  (a)  for  making  the  Glamorgan" 
shire  canal  passed  in  the  year  1790;  its  course  was  from 
Merthyr  Tidvill  to  a  place  called  the  Bank,  near  Cardiff. 
The  principal  supply  of  water  was  to  be  obtained  from  the 
river  Taaffe. 

It  appears,  that,  before  that  time,  mills  and  iron-works 
bad  been  established,  which  employed  a  considerable  part 
of  the  waters  of  that  river,  and  were  entirely  dependent 
■pon  them. 

If  the  proposed  company  could  not  construct  their 
canal  without  depriving  these  mills  and  iron-works  of  the 
water  required  for  their  use,  it  would  be  necessary  to  buy 
up  their  interests. 

If  the  two  could  exist  at  the  same  time,  that  is,  if  there 
was  water  sufficient  for  both,  then  it  would  become  neces- 
sary that  means  should  be  taken  that  the  construction  of 
the  canal  should  not  deprive  the  mills  and  iron-works  of 
any  portion  of  the  water  to  which  they  were  by  law 
entitled. 

The  latter  was  the  course  preferred,  and  clauses  were 
introduced  to  give  protection  to  those  prior  interests, 
which  were  entitled  to  the  preference. 

The  4th  sect,  is  framed  for  the  protection  of  the  mills 
and  iron-works  of  the  Earl  of  Plymouth.  By  that  section 
those  mills  were  protected  in  the  complete  enjoyment  of 
all  the  water  of  the  river,  and  the  company  were  prohibit- 
ed from  taking  even  the  lockage  water  from  one  level  of 
the  canal  to  the  other;  for  that  clause  provides,  that  the 
(a)  dO  Geo.  3,  c.  82. 
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lockage  water  shall  be  discharged,  when  the  lock  is  filled  Exeh.  of  PUat, 
from  above,  direct  into  the  river  Taaffe,  and  not  through 
the  lower  gates  of  the  lock. 

A  different  and  more  limited  protection  is,  however,  glamoroan- 
provided  by  the  6th,  6th,  and  7th  sections,  which  are  *  comf^mt?'' 
framed  for  the  protection  of  the  Meiin  Griffith  works  and 
the  Peniyrch  works,  by  appropriating  to  them  not  the 
whole  water,  but  only  the  surplus  water,  after  that  which 
was  required  for  the  use  of  the  canal  had  been  first 
subtracted :  the  7th  is  the  most  material. — [Here  the  learn- 
ed   Baron  read   the  clause  (a).]    And   the  construction 


(a)  "  Provided  also,  and  be  it  far- 
ther enacted,  tliat  a  proper  weir 
shall  be  made  upon  the  side  of  the 
8ud  canal  by  the  said  company  of 
proprietors,  abo^e  the  weir  already 
erected  upon  the  river  Taf,  for 
conveying  the  water  from  the  said 
river  to  the  iron-works  belonging 
to  W^iam  Lewis,  Esq.,  called 
Pentyrch  works,  in  some  place 
between  the  brook  at  Nantgarw 
turnpike  and  the  said  weir  already 
erected  for  securing  the  surplus 
water,  or  such  as  shall  not  be 
necessary  for  the  use  of  the  said 
canal,  for  the  benefit  of  Pentyrch 
works  aforesaid;  which  wier  shall 
be  kept  in  constant  and  sufficient 
repur  at  the  expense  of  the  said 
company  of  proprietors;  and  for 
better  securing  such  surplus  water 
for  the  benefit  of  the  sud  Pentyrch 
works,  the  lock  which  shall  be 
made  upon  the  said  canal,  below 
and  nearest  to  the  said  weir  al- 
ready erected  as  aforesaid,  shall 
always  be  kept  in  good  and  suffi- 
cient repair  and  condition  by  the 
said  company  of  proprietors,  for 
the  purpose  of  preventing  leakage 
or  waste  of  water;  and  in  case 


such  lock  shall  at  any  time  be 
found  out  of  repur,  or  anyways 
defective  for  the  purpose  afore- 
said, and  the  said  company  of 
proprietors  shall  not  forthwith, 
upon  notice  given  to  tliem  or  any 
of  their  agents,  by  writing  under 
the  hand  of  the  said  William  Lewis 
or  the  proprietor  or  proprietors  of 
the  said  iron-works  for  the  time 
being,  of  such  lock  being  out  of 
repair  or  defective  as  aforesaid, 
then  and  in  such  case  it  shall  be 
lawful  for  the  said  WiUiam  Lewis, 
or  such  other  proprietor  or  pro- 
prietors  of  the  said  iron-works,  to 
cause  such  lock  to  be  repaired  or 
amended  in  such  manner  as  he  or 
they  shall  think  necessary  for 
rendering  the  same  effectual  for 
preventing  any  leakage  or  waste 
of  water,  and  the  expenses  there- 
of (to  be  settled  by  the  said  com- 
missioners, in  case  of  any  disagree- 
ment touching  the  same)  shall  be 
reimbursed  and  paid  to  the  said 
William  Lewis,  or  such  other  pro- 
prietor or  proprietors  of  the  said 
iron-works,  by  the  said  company 
of  proprietors." 
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'^*^\£^^^*  of  this  section  gave  rise  to  a  question  on  the  trial,  and 

^.^.^.J-.^  to  considerable  discussion  on  the  notion  for  a  new  trial. 
Blakemore        After  the  year  1790,  the  company  proceeded  to  eon- 

glamoroam-  struet  the  canal. 
'  c^oMFANrt^       In  the  year  1796,  another  act  passed  (a),  reciting  that  the 


company  had  raised  the  90,000^.  which  they  were 
powered  by  the  former  act  to  raise ;  that  they  had  expended 
that  sum  in  carrying  on  the  said  canal,  and  other  works,  but 
found  that  it  would  require  a  further  sum  to  enable  them 
to  finish  and  complete  the  same:  reciting  further,  that  they 
were  extending  the  navigation  from  the  place  called  the 
bank  to  a  place  called  the  lower  layer,  below  the  town  of 
Cardiff^  which  extensionj  when  completed  and  made  part 
of  the  said  canal,  would  be  of  public  utility.  It  then  gave 
power  to  make  the  extension  and  to  raise  10,0002.  more 
for  that  purpose,  and  prescribed  the  manner  in  which  the 
money  should  be  employed. 

And  by  the  3rd  sect,  it  was  provided,  that  the  said 
works,  and  the  extension  and  all  other  works  incident  to 
the  canal  and  extension,  should  be  completed  within  two 
years  next  after  the  passing  of  the  act. 

That  act  received  the  royal  assent  on  the  ^th  Aprils 
1796.  The  26th  o{  April,  1798,  therefore,  was  the  limit 
for  the  completion  both  of  the  original  canal  and  the 
extension. 

After  the  expiration  of  these  two  years,  to  wit,  in  1809, 
the  company,  at  a  spot  higher  than  the  Peniyrch  works, 
erected  an  engine,  called  the  Pontyrein  engine,  which  by 
increasing  the  supply  of  water  at  the  upper  parts  of  the 
canal  by  pumping  an  additional  quantity  from  the  river 
Taaffe^  enabled  the  company  to  pass  down  a  greater 
number  of  barges  than  could  have  been  passed  down  by 
the  supply  of  water  from  the  Taaffe,  according  to  the 
original  construction  of  the  canal. 

This  would  necessarily  occasion  an  increased  expendi- 

(«)  36  Geo.  3,  c.  69. 
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Uire  of  water  in  the  locks  below,  and  would  prevent  the  Ex^  V  Mum, 
sane  qnantity  of  water  going  over  the  wier,  erected  in  ^ 

pursuance  of  the  7th  sect,  called  the  parKamentary  wier,  Blakemors 
for  the  use  of  the  Peniyrch  works,  as  had  gone  over  cajLucMOAM^ 
prevjoudy.  Comfakt. 

But  this,  it  is  said,  was  not  complained  of,  until  another 
operation  was  performed ;  namely,  the  deepening  of  the 
aea  lock,  by  whidi  not  only  the  traffic  of  the  canal  was 
extended,  but  even  a  new  species  of  traffic  (the  carriage 
of  coals)  introduced. 

This  occasioned  a  still  larger  demand  of  v^ater  from 
above,  and  further  diminished  the  supply  of  water  passing 
over  the  parliamentary  wier  to  the  Peniyrch  works. 

In  18S7,  the  plaintiffs  brought  an  action  against  the 
company  for  the  injury  which  he  ccmceived  he  had  sus- 
tained from  the  abstraction  of  water  botii  from  the  Mettn 
Griffith  and  Peniyrch  works,  by  the  erection  of  the 
Ponlyrejfi  steam  engine,  the  deepening  of  the  canal,  the 
making  the  sea  lock,  and  the  division  of  the  water  by 
what  was  called  the  fraudulent  wier. 

The  plaintiff  obtained  a  verdict  with  entire  damages  on 
the  whole  declaration. 

The  company  sued  out  a  writ  of  error  into  the  Exchequer 
Chamber  \  the  judgment  for  the  plaintiff  was  affirmed  :-^ 
the  company  sued  out  a  writ  of  error  into  the  House  of 
Lords,  and  there  too  the  judgment  was  affirmed  in  1832. 

This  judgment  was  given  in  evidence  at  the  trial  of  this 
cauee.  Notwithstanding  this  judgment  in  the  House  of 
Lords,  the  company  has  persisted  in  the  use  of  the  Pon^ 
iyrein  engine  and  the  sea  lock,  by  both  of  which  they 
have  abstracted  water  from  the  plaintiflEs*  works;  and 
although  they  have  apparently  removed  the  injury  arising 
firom  the  wier  called  the  fraudulent  wier,  by  placing  at 
the  dry  season  of  the  year  boards  therein,  which,  as  well 
as  Ae  locks,  they  have  made  and  carefully  kept  water- 
tight, yet  they  have  substituted  for  the  fraudulent  wier,  by 
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JBreft.  of  PUat,  which  Water  formerly  was  supplied  to  the  lower  parts  of 
V  ^  ^  the  canal^  a  notch  placed  near  the  lock  next  below  the 
Blakemore     ivier  called  the  parliamentary  wier. 

Olamoroan-  T!^^^  notch  consists  of  a  draw-gate  suspended  above  a 
■HIRE  Canal  fixed  sill,  and  is  managed  so  that,  by  being  kept  constantly 
open  at  a  given  depth,  the  aperture  being  capable  of 
regulation  as  to  size,  a  given  and  limited  quantity  of  water 
is  kept  continually  flowing  down  to  the  lower  levels  of  the 
canal,  so  as  to  supply  the  deficiencies  arising  from  the 
original  construction  of  the  canal,  and  the  increased 
traffic  thereon.  It  is  apparent,  therefore,  that  this  is  only 
the  old  fraudulent  wier  in  a  limited  and  regulated  state. 

.  The.  learned  Judge  was  of  opinion  on  the  trial,  that  this 
notch  was  not  authorized  by  the  7  th  section.  He  was  also 
of  opinion,  that  the  plaintiffs  were  entitled  to  recover 
damages,  arising  from  the  greater  consumption  of  water 
from  the  increased  trade  on  the  canal,  if  such  increased 
trade  was  occasioned  by  the  unauthorized  acts  of  the 
company;  and  the  jury  found  for  the  plaintifia  with  500/* 
damages. 

.  A  rule  nisi  for  a  new  trial  was  obtained  on  these  three 
grounds: — Firsts  that  improper  evidence  was  received; 
secondly,  that  the  learned  Judge  misdirected  the  jury; 
ihirdltft  that  the  verdict  was  not  warranted  by  the  evidence. 
.  The  first  objection  was,  that  the  verdict  and  judgment 
in  the  former  action,  in  which  Blakemore  alone  was  plain- 
tiff*, were  received  in  this  action  brought  by  Blakemore 
and  Booker  against  the  canal  company,  the  issues  in  both 
being  similar :  and  it  was  contended,  that  it  was  inadmis- 
sible, y!r«/,  because  there  was  no  sufficient  evidence  that 
the  present  plaintiffs  were  privy  in  estate  to  the  plaintiff 
in  that  action;  and  if  they  were,  secondly,  that  the  circum- 
stance of  Booker  having  been  examined  as  a  witness  in 
that  case,  would  prevent  his  making  use  of  that  verdict. 
We  are  all  of  opinion,  that  this  objection  is  unfounded. 
There  is  no  doubt  that  a  verdict  fur  an  owner  of  an 
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estate,  apon  a  question  relating  to  the  rights  and  easements  EmcH.  ^  Pkat, 
belonging  to  that  estate,  is  evidence  for  another  claiming  ^ 

under  him.     And  in  this  case,  there  was  proof  that  Mr*     Blakemobb 
Blakemore  was  in  possession  of  the  works,  when  the  for-    olamoroan- 
mer  cause  of  action  accrued ;  and  that  he  and  Booker  were    '"compamV 
80  at  the  time  of  the  present  cause  of  action;  and  this  is 
without  doubt  abundant  primd  facie  evidence,  that  the 
present  plaintiffs  were  privy  in  estate  to  the  former  plain- 
tiff. 

Does  it  then  make  any  difference,  that  one  of  the  pre- 
sent plaintiffs  was  himself  a  witness  in  the  former  suit, 
when  he  was  disinterested  ?  We  are  of  opinion  that  it 
does  not. 

The  case  being  brought  within  the  general  rule,  that  a 
verdict  on  the  matter  in  issue  is  evidence  for  and  against 
parties  and  priTies,  no  exception  can  be  allowed  in  the 
particular  action,  on  the  ground  that  a  circumstance  occurs 
in  it,  which  forms  one  of  the  reasons  why  verdicts  between 
different  parties  are  held  to  be  inadmissible;  any  more 
than  the  absence  of  all  such  circumstances  in  a  particular 
case,  would  be  allowed  to  form  an  exception  to  the  gene- 
ral rule,  that  verdicts  between  other  parties  cannot  be  re- 
ceived. It  is  much  wiser  and  more  convenient  for  the  ad- 
ministration of  justice,  to  abide  as  much  as  possible  by 
general  rules. 

Nor  is  there  any  authority  to  be  found,  which,  when 
properly  understood,  is  in  favour  of  such  an  exception. 
There  are  dicta  of  very  learned  judges  at  Nisi  Prius,  in 
cases  in  which,  when  they  are  properly  rejecting  records 
which  were  inadmissible  on  the  principle  of  res  inter  alios 
aciOf  they  assign  one  reason  which  exists  in  the  particu« 
lar  case,  instead  of  relying  on  the  general  rule.  These  are 
the  dicta  of  Lord  Ettenborough  in  Smith  v.  Rummens  (a), 
and  Lord  Chief  Justice  Mansfield  in  Hathaway  v.  Bar- 
row (b).    There  are  also  to  be  found  cases  in  which  the 


(a)  1  Cunpb.  9. 


(h)  Id.  151. 
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MMh.  of  Pktuk  courts,  exercismg  their  equitable  jurisdiction,  have  refused 
to  permit  parties  to  avail  themselves,  on  motionsi  of  convic* 
tions  of  perjury,  obtained  by  their  own  evidence,  and  that 
on  account  of  the  inconvenience  which  it  would  occasioa 
if  a  practice  of  this  kind  were  allowed.  Such  are  the  cases 
of  Burdan  v.  Browning  (a),  Barileit  v.  PiciersgiU  {b),  con- 
trary to.  what  is  said  in  Rew  v,  Eden  (c).  Yet  it  is  to  be 
observed,  that  even  in  these  cases  it  is  admitted  that  the 
conviction  must  have  the  legal  effect  of  disqualification, 
and  that  in  a  suit  in  which  the  witness  upon  whose  testi- 
mony-the  conviction  proceeded  was  himself  a  party. 

On  the  other  hand,  the  established  practice  in  Courts  of 
equity  affords  a  strong  analogy  in  favour  of  admitting  the 
evidence  of  this  record,  and  making  no  exception  in  the 
particular  case.  The  mode  of  proof  in  those  Courts  is  by 
depositions,  which  are  admissible  when  taken  in  the  same 
cause.  No  exception  is  allowed  in  a  particular  case  in 
which  a  person  becomes  a  party  who  had  been  a  witness; 
and  such  party  may  avail  himself  of  his  own  deposition  (flQ, 
Goss  V.  Tractf{e);  and  this  authority  is  no  way  affected 
by  the  decision  in  Tilkys  ease{f),  for  that  was  a  case  at 
law,  m  which  depositions  on  a  bill  to  perpetuate  testimony 
made  by  a  person  who  became  a  party  were  rejected;  but 
it  was  a  sufficient  ground  for  the  rejection,  that  nodeposi* 
tion  by  any  one  would  be  admissible,  whilst  that  person 
was  aKve. 

We  are  therefore  all  clearly  of  opinion,  that  the  verdict 
and  judgment  were  admissible  evidence  in  the  present  case; 
although  Mr.  Booker,  who  is  a  party  to  this  action,  was  ex- 
amined on  the  former  trial. 

The  second  head  of  objection  is,  that  the  learned  Judge 
misdirected  the  jury,  and  that  in  three  respects:— ^/ir^^,  in 
the  construction  of  the  7th  section  of  the  30  Oeo.  3,  c,  8S; 


(a)  1  Taunt.  522. 
(6}4£a8t,577n.f6);  1  £den,515. 

(c)  1  Esp.  97. 

(d)  2  Mad.  Court  of  Chanc.  &c. 


425. 

(e)  1P.W.288. 

(J)  1  Salk.  286,    S.C.  2  Ld. 
Rayin.  1008. 
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secondly 9  as  to  the  right  of  the  plaintiflTs  to  recover  conte-  Bxeh.  of  pumsf 
quential  damages  for  widening  and  deepening  the  canal ;  ^  '  ^ 

thirdly^  as  to  their  right  to  similar  damages  for  erecting     Blakcmorb 
the  Pontyrein  engine.  Glauoroan- 

It  wiU  be  more  convenient,  and  will  facilitate  the  consi*    "c'Sbant^** 
deration  of  the  first  question,  if  we  now  dispose  of  the 
two  latter  objections,  upon  which  the  Court  feel  no  difB*' 
culty,  and  entirely  concur  in  opinion. 

First,  then,  as  to  the  right  of  the  plaintiffs  to  consequen- 
tial damages  for  the  alteration  of  the  canal  and  the  erec- 
tion of  new  works.  It  is  now  too  late  to  discuss  the  right 
of  the  company  to  enlarge  or  deepen  the  canal  after  it  was 
made,  still  more  after  the  extended  period  allowed  by  the 
86  Geo.  8  had  elapsed,  that  is,  the  year  1798.  This  ques- 
tion must  surely  be  considered  as  settled  by  judicial  deci* 
sions,  if  any  question  ever  was.  The  deliberate  opinions  of 
Lord  EldoHf  Lord  Lyndhursi,  and  Lord  Wynford,  have 
established,  that  these  acts  of  Parliament  constitute  a  con^ 
tract  or  bargain  between  the  public  and  the  company,  that 
the  company  should  not  enlarge,  extend,  widen,  or  deepen 
the  canal  after  it  should  be  completed,  or  at  all  events  after 
the  additional  time  allowed  by  Parliament  had  expired; 
and  that  they  are  liable  at  the  suit  of  individuals,  if  they 
afterwards  do  so,  in  such  way  as  to  produce  damage  to  their 
legal  rights.  The  effect  of  this  contract  was,  that  the  canal 
company  acquired  a  parliamentary  right  to  so  much  water 
as  was  necessary,  under  any  circumstances  of  increased  or 
diminished  trade,  for  their  canal  when  so  completed,  but 
to  no  more;  and  the  mill  proprietors  retained  their  right 
to  all  the  residue,  which  the  company  were  therefore  le- 
gally responsible  for  taking  away.  The  opinion  of  Lord 
Brougham  (a)  is  in  this  respect  in  no  degree  at  variance 
with  those  of  the  other  noble  and  learned  lords ;  on  the  con- 
trary, to  this  extent  his  Lordship  intimates  his  concurrence 
with  those  authorities.    The  same  prohibition  which  pre- 

(a)  1  Myhie  &  Keea,  186. 
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BMdi.  rf  PUtti,  Tents  the  company  from  enlarging  their  canal,  prevents 
them  from  erecting  a  new  steam  engine  in  a  different  situ- 
ation from  any  that  existed  before,  if  the  rights  of  the  mill 
owners  are  thereby  injured;  and  this  was  in  effect  decided 
in  the  case  in  the  House  of  Lords,  for  it  formed  the  subject 
of  one  of  the  counts  (the  lOth)  in  the  declaration  in  that 
case  (a). 

The  decision  of  the  Court  of  King's  Bench,  in  the  King 
Y»  Glamotganshire  Canal  Company  (6),  is  no  authority  to 
the  contrary,  for  that  was  a  question  between  the  freighter 
and  the  company;  and  that  authority  was  fully  considered 
in  the  House  of  Lords. 

The  widening  and  deepening  of  the  canal,  therefore,  and 
the  erection  of  the  Poniyrein  engine,  not  being  authorized, 
if  they  were  prejudicial  to  the  interests  of  the  plaintiffs,  the 
only  question  remaining  on  this  part  of  the  case  is,  whether, 
in  order  to  support  an  action,  a  direct  injury  to  the  plaintiffs' 
works  must  be  proved,  as  the  immediate  taking  of  surplus 
water;  or  whether  it  is  not  enough  to  shew,  that  the  ul- 
timate consequence  was  the  abstraction  of  such  water  by 
the  increased  traffic  occasioned  by  the  improvement  of  the 
canal. 

This  question  has  been  already  considered  by  Lord 
Eldon,  and  it  is  impossible  to  read  the  report  in  1  Mylne 
Sf  Keen  (c)  without  being  satisfied  that  he  was  clearly  of 
opinion,  that,  if  the  traffic  on  the  canal  was  increased  by  the 
acts  of  the  company,  not  authorized  by  the  two  statutes, 
and  thereby  an  increased  quantity  of  water  was  taken  for  the 
purposes  of  the  canal,  and  the  surplus  water  appropriated 
to  the  .plaintiffs  was  diminished,  the  company  were  liable 
to  an  action ;  and  it  is  difficult  also  to  suppose  that  a  verdict 
could  have  been  found  on  the  trial  of  the  second  issue 
before  Lord  Wynford,  referred  to  in  1  Mylne  %  Keen  {d), 
except  upon  the  same  principle.    We  do  not  place  any 


(a)  1  Cla.  &  Fm.  265. 
(6)  12  East,  157. 


(c)  P.  168. 
(rf)  P.  169. 
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reliance,  with  reference  to  this  question,  on  the  judgment  iSM*.  0^  puom, 
of  the  House  of  Lords  on  the  writ  of  error,  because,  as  ^ 

it  proceeds  on  the  record  itself,  it  affords  no  satisfactory  Blakbmou 
authority  in  favour  of  the  plaintiff*;  for  the  record  does  not  olamoroan- 
atate  whether  the  damage  was  immediate  or  consequential ;  '"oMF^Hit' 
and  Lord  LyndAursi,  in  giving  judgment,  does  not  express 
any  opinion  on  this  subject.  But  there  is  certainly  nothing 
in  that  case  which  throws  any  doubt  on  the  correctness 
of  Lord  Eldon^s  opinion;  and  though  Lord  Brougham 
appears  to  have  hesitated  in  acquiescing  in  it,  there  is 
nothing  in  his  Lordship's  judgment  which  necessarily  shews 
that  he  held  a  contrary  opinion  :  he  refused  an  injunction, 
indeed,  as  to  new  works,  except  those  which  should  di- 
rectly diminish  the  quantity  of  water,  but  it  does  not  follow 
that  his  Lordship  would  have  thought  that  damages  could 
not  have  been  recovered  for  such  abstraction;  and  he  also 
expressed  an  opinion,  that  the  principle  could  not  be  applied 
to  the  improvement  of  existing  locks  and  engines,  whereby 
the  expense  of  the  navigation  should  be  diminished  and 
the  tolls  reduced,  and  so,  indirectly,  the  trade  increased, 
which  is  quite  a  different  point  from  that  at  present  under 
our  consideration. 

Thus  stands  the  question  on  authority;  and  on  prin- 
ciple it  is  difficult  to  say  that  there  is  any  distinction 
between  those  acts  which  occasion  direct,  and  those  which 
cause  consequential,  damage.  If  the  defendants  have  taken 
away  a  part  of  the  surplus  water  secured  to  the  plaintiff* 
by  the  parliamentary  bargain  above  mentioned,  by  a  vio- 
lation of  the  bargain  on  their  part,  is  it  material  whether 
it  be  done  directly  or  indirectly?  The  acts  complaiped  of 
being  prohibited,  if  they  are  prejudicial,  does  it  make  any 
difference  that  the  prejudice  is  more  or  less  remote,  pro- 
vided it  be  clearly  traced  to  the  prohibited  acts  ?  The  dif- 
ficulty of  proof  is  no  doubt  increased,  but  when  the  proof 
b  accomplished,  and  the  damage  connected  with  those 
acts,  the  result  must  be  the  same. 
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We  are,  therefore^  of  opinion  that  the  learned  Judge- 
did  not  misdirect  the  Jury  as  to  the  liability  of  the  de- 
fendants to  consequential  damage  for  the  alteration  in  the 
canal  or  the  erection  of  the  Pontyreiu  engine.  It  re^ 
mains  to  consider  whether  there  was  any  mistake  in  the 
construction. of  the  7th  section,  which  has  been  before 
stated. 

The  learned  Judge  was  of  opinion,  that  the  notch  above 
described  was  a  violation  of  the  7th  section,  by  which  it 
was  providied  that  the  surplus  water,  or  water  not  neces- 
sary  for  the  use  of  the  canal,  should  be  conveyed  to  the 
Pentyreh  works,  by  means  of  the  parliamentary  wier;  and 
he  thought  that  the  meaning  of  these  words  was^  water 
not  necessarily  expended  in  the  use  of  the  canal,  that  is^ 
water  not  used  at  this  lock,  in  passing  vessels  down  the 
canaL 

My  Brother  AUerson  retains  the  opinion  which  he  ex- 
pressed at  the  trial,  and  my  Brothers  BoUand  and  Gumey 
concur  with  him.  I  own  I  have  felt  considerable  doubt  as 
to  its  propriety;  nor  can  I  now  say  that  these  doubts  have 
been  entirely  removed:  but  as  the  majority  of  the  Court 
are  satisfied  that  the  construction  put  on  the  clause  by 
the  learned  Judge  is  correct,  the  objection  made  to  it  must 
be  over-ruled.  The  question  is,  what  is  the  meaning  of 
the  terms,  "  fFaier  not  necessary  for  the  use  of  the 
canal?'' 

The  construction  contended  for  by  the  defendants  is, 
ihaX  these  words  give  them  a  full  right  to  take  from  this 
part  of  their  canal  any  quantity  of  water  which  may  be 
necessary  for  the  continuous  use  of  the  canal  at  any  other 
pouit  of  it  in  short-water  times,  in  consequence  of  the 
unequal  lengths  of  the  ponds  below,  or  the  inequality  of 
the  locks;  and  that  water  from  the  pond  in  question  was 
necessary  within  the  meaning  of  that  term,  though  a  si- 
imlar  quantity  might  by  an  expensive  process  have  becti 
pumped  up  from  one  pond  below  into  another;  because 
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Ae  legbhtare  cannot  be  supposed  to  have  contemplated  ^^*^^^^^^^* 
Aat  such  an  unusual  supply  should  be  resorted  to.  It  »^ 
was  further  argued  that  the  provision  requiring  the  locks  BtAXRMORB 
next  below  the  parliamentary  wier  to  be  water-tight,  upon  glauohoam- 
which  the  learned  Judge  relied  at  the  trial,  aflTords  no  in-  "  co'^Mp^iY.'''' 
ference  agunst  the  right  of  the  company  to  make  an  aper- 
ture for  the  passing  of  the  necessary  water,  because  this  pro* 
viaon  is  explained  on  the  supposition  that  it  was  intended 
to  prevent  the  escape  of  water,  when  it  was  not  wanted. 
On  the  other  hand,  the  argument  on  behalf  of  the  plain- 
tiffs is^  that,  if  the  defendants  have  a  right  to  make  a  notch, 
they  have  equally  a  right  to  flash  down  water  when  ne- 
cessary to  the  lowest  pond  of  the  canal,  and  that  so  ex-^ 
tensive  a  construction  of  this  clause  could  hardly  have  been 
within  the  contemplation  of  the  legislature,  or  of  the  parties 
to  the  bargain  by  which  a  division  and  appropriation  of  the 
water  of  the  Taafe  was  made.  That  it  undoubtedly  was 
intended  to  give  some  protection  to  the  proprietors  of  the 
Pen/yrcA  works  is  clear;  but  this  construction  would  put 
them  entirely  at  the  mercy  of  the  company,  or  compel  them 
to  have  a  watch  established  over  an  extent  of  several  miles, 
in  order  to  protect  their  interests  effectually;  an  inconve- 
nience BO  great  as  to  leave  them  really  without  remedy* 
To  obviate  this  mischief,  therefore,  it  is  argued,  that  a 
more  limited  construction  should  be  put  upon  the  clause  in 
question,  which  would  give  to  the  mill  proprietors  all  the 
water  not  used  at  the  lock  in  question  in  passing  vessels; 
and,  if  so,  a  very  obvious  and  sensible  effect  would  be 
•given  to  the  provision  that  the  lock  in  question  must  be 
water-tight — a  provision,  which,  although  not  entirely  in- 
aemible,  if  the  defiendants'  construction  were  adopted, 
mtemu  to  have  been  a  provision  worth  making,  if  that  con* 
atniction  be  the  true  one. 

It  is  also  observed  on  the  part  of  the  plaintiffs  not  to 
be  immaterial  that  this  very  construction  has  been  practi- 
caHy  adopted  by  the  company  thamsdlves  at  the  Melin 
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Exch.  of  Pkas,  Griffith  works^  the  clause  protecting  which  is  framed  in 
^     precisely  the  same  words  as  those  which  we  have  been 
considering.     If  this  be  so,  the  notch  by  which  this  pro- 
vision would  be  clearly  evaded  would  be  illegal,  and  tne 
learned  Judge's  direction  right. 

There  is  also  another  point  of  view  by  which  the  direction 
may  be  supported.  By  the  provisions  of  the  different  acts 
of  Parliament,  it  is  clear,  as  has  been  before  stated,  that 
the  authority  of  the  company  to  make  new  works  ceased  in 
1798,  and  that  they  are  responsible  for  all  damages  result- 
ing from  works  subsequently  erected.  Now,  supposing 
that  the  more  enlarged  construction  of  the  protecting 
clauses  were  adopted,  still  the  company  could  have  only  a 
right  to  take  water  necessary  for  the  use  of  the  canal  by 
the  mode  adopted  when  the  canal  was  finally  constructed 
in  1798;  and  could  have  no  right  by  a  new  construction  to 
take  more  water,  or  to  make  the  water  communicate  more 
conveniently  between  different  ponds  of  the  canal,  if  that 
produced  damage  to  the  plaintiffs*  If,  for  instance,  there 
were  no  communication  except  through  the  lock  in  1798, 
the  company  could,  it  may  be  contended  for  the  plaintiffs, 
have  no  right  to  make  any  communication  afterwards.  Or, 
if  there  were  such  a  communication  in  1798,  and  that  had 
been  by  a  feeding  wier  originally,  the  company  would  not 
now  have  a  right  to  substitute  a  drawgate :  a  different  thing, 
by  means  of  which  water  flowing  continually  is  carried  to 
the  lower  pond,  under  different  circumstances.  The  new 
drawgate,  therefore,  or  notch,  is,  it  may  be  said,  a  work 
not  authorized  by  the  act  to  be  made;  and,  if  so,  the  di- 
rection of  the  learned  Judge  was  correct*  For  these  rea- 
sons, which  have  been  stated  as  an  answer  to  the  defen- 
dants' argument,  my  learned  Brothers  are  all  of  opinion 
that  the  construction  put  by  my  Brother  AUerson  on  the 
seventh  section  was  right. 

I  must  own  that  I  am  not  free  from  the  doubts  upon 
this  question  which  have  been  excited  in  my  mind  by  the 
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able  argument  for  the  defendants ;  and  that  1  do  not  feel  Exeh.  of  Pteat, 
quite  satisfied  that  the  'notch  is  a  new  work  in  the  sense 
above  ascribed  to  that  word,  and  therefore  unauthorized, 
as  it  may  perhaps  be  considered  as  a  modification  of  an 
old  onei  whereby  it  is  rendered  less  injurious  to  the  plain- 
tiffs; but  I  am  not  prepared  to  say  that  I  think  the  opinion 
of  my  Brothers  is  not  well  founded,  and  therefore  this 
objection  also  must  be  overruled. 

The  last  objection  is,  that  the  verdict  is  against  the 
evidence ;  for  that,  admitting  the  defendants  to  be  liable 
for  consequential  damages,  there  was  none  which  ought 
to  have  satisfied  the  jury  that  even  any  remote  damage 
was  occasioned  by  the  widening  and  deepening  the  canal 
and  erecting  the  Pontyrien  engine.  There  was,  however, 
sufficient  evidence  to  shew  that  a  part  of  the  increased 
trafilc  was  attributable  to  the  improvement  of  the  naviga* 
tion  of  the  canal  by  the  acts  complained  of,  and  there  was 
reasonable  ground  for  the  jury  to  conclude,  that,  though 
the  enlargement  and  deepening  of  the  canal,  by  allowing 
the  increasing  of  the  tonnage  of  each  vessel,  diminished  the 
expense  of  water,  the  increase  of  trade  more  than  coun- 
terbalanced that  advantage,  and  that,  on  the  whole,  more 
water  was  consumed  by  such  increased  traffic  than  before. 
There  was  no  doubt  a  difficulty  in  ascertaining  the  pre- 
cise amount  of  the  damage  so  occasioned ;  but  that  is  purely 
a  question  for  the  jury,  and  it  is  not  possible  for  us  to  say 
that  they  have  done  wrong. 

We  are  therefore  of  opinion,  for  the  several  reasons 
above  given,  that  the  rule  ought  to  be  discharged. 


Rule  discharged. 
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Exek,  9f  Plsat, 
1836. 

Hamber  0.  Cooper. 
A  defendant      XN  this  case  the  defendant  was  first  arrested  for  70/.»  but, 

WM  arretted  for  .  .         ,  .    ,  .  ,  ,        •      <^ 

the  sum  of  70^,  it  appeanng  that  part  of  that  sum  was  barred  by  the  Sta- 
IhaVlo" JS^*^?*  tute  of  Limitations,  the  plaintiff  agreed  to  his  discharge 
?f'nT****h'  ?*  ^"^  ^^  custody  on  giving  a  bill  of  exchange  for  30/.,  drawn 
defence  under  by  a  third  person,  and  accepted  by  himself.  That  bill 
LiRiitationfl,k  WBs  not  paid,  but  was  replaced  by  a  second  bill;  upon 
he'ihoold tf"*'  ^^'^^  ^^^  *^®  defendant  was  arrested. 

discharged  out 

giving  a  bill  of  Humfrey  now  applied  to  discharge  the  defendant  out  of 
d!^^"by  a  thi^  custody,  ou  the  ground  that  he  had  been  twice  arrested 
Mted'h^hi**^"  ^^'  ^^  ^^vci^  debt.  It  is  apprehended  that  this  was  in 
8ei£  The  de-  reality  the  same  debt,  though  for  a  less  amount;  the  one 
been  again^?  having  been  substituted  for  the  other.  [Parke,  B. — It  is 
-^fw^hattile  *  different  security.]  In  Wilson  v.  Hamer  (a),  the  defen- 
defendant  was  dant,  on  being  arrested,  obtained  his  discharge  by  giving 
be  discharged  the  plaintiff  sccurity  for  the  debt.  The  security  turning  out 
as  having  b^en'  ^  ^^  ^^^J  in&dequate,  the  plaintiff  again  arrested  the  de* 
a  second  time     fendant  for  the  same  cause  of  action.    The  Court  ordered 

arrested  for  the 

same  debt.  the  bail-bond  to  be  cancelled,  no  fraud  being  imputed  to 
the  defendant.  There  Lord  Chief  Justice  Tindal  puts  it 
expressly  on  its  being  an  arrest  for  the  same  cause  of  ac- 
tion, though  a  new  security  had  been  given.  iParke^  B. 
In  that  case,  the  defendant  was  arrested  on  the  original 
cause  of  action.]  If,  indeed,  there  has  been  any  fraud 
in  giving  the  security,  then  the  defendant  may  be  arrested 
a  second  time :  CanteUow  v.  Freeman  (b).  Here  it  is  not 
pretended  that  there  was  any  fraud.  The  case  of  Taylor 
V.  Wasteneys  (c)  is  an  express  authority  to  shew  that  this 
was  not  a  new  debt,  but  only  a  further  security.  There, 
the  defendant,  being  arrested  for  25/.,  lay  m  gaol  till  he  was 

(a)  1  Mo.  &  Scott,  120. 
(b)  1  0.  &  M.  536.  (c)  2  Stra.  1218. 
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superseded.  The  plaintiff  meeting  him  afterwards,  ob-  s*ch  ^^^^* 
tained  from  him  a  note  for  SO/.,  and  brouj^ht  a  fresh  action 
upon  it,  and  held  the  defendant  to  bail.  But  the  Court 
discharged  him  on  common  bail,  for  that  it  was  but  a  far- 
ther security^  and  did  not  extinguish  the  former  cause  of 
action,  which  might  be  declared  upon  still.  In  this  case, 
it  does  not  appear  that  the  bill  was  accepted  in  satisfaction 
of  the  original  debt.  It  was  merely  a  reduction  of  the 
amount. 

Lord  Abimger^  C.  B. — I  think  that  this  amounted  to  an 
extinguishment  of  the  original  debt.  The  plaintiff  obtained 
the  security  of  a  third  person,  which  operated  as  an  ex- 
tinguishment. The  defendant  having  given  a  bill  of  ex- 
change with  the  name  of  another  person  upon  it,  he  might 
have  pleaded  it  as  an  accord  and  satisfaction.  He  has 
given  the  plaintiff  a  right  of  action  against  another 
person. 

Parke,  B. — It  b  difficult  to  say  that  the  defendant  may 
not  be  arrested  on  this  new  security.  The  only  doubt 
which  can  be  raised,  is  on  the  case  cited  from  Strange* 
There  is,  no  doubt,  a  good  accord  and  satisfaction,  if 
accepted  as  such :  but  it  is  unnecessary  to  say  that  the 
original  cause  of  action  was  extinguished*  In  this  case, 
^  original  demand  was  actually  reduced  on  accounts 
stated  between  the  parties,  and  a  bill  for  201.  given,  new 
for  all  purposes.  I  do  not  know  why  the  plaintiff  should 
not  be  entitled  to  maintain  an  action  on  this  new  instru- 
ment, and  why  the  defendant  should  not  be  arrested 
upon  it. 

Rule  refused. 
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Exch,  of  Phot, 
1835. 

Belcher  and  Others,  Assignees  of  Samuel  Daimond 
Evans,  a  Bankrupt,  r.  Mills  and  Another. 

A,  on  being  ar-  ASSUMPSIT  for  money  had  and  received  by  the  de- 
bSi^bond  to*thc  f^^^*^"^'*  *o  the  use  of  the  plaintiffs,  as  assignees,  with  a 
Bbcriff,  but  did    count  On  an  account  stated.     Plea,  nan  assumpsit.    At  the 

not  perfect  btil,        ,  * 

by  wbich  the  trial  before  Gumet/f  B.,  at  the  London  Sittings  after  last 

fixed.    Pro"*  Bilary  Term,  it  appeared,  that,  on  the  24th  of  September ^ 

been  taken^oiT*  *  Cflpiflw  was  issued  in  an  action  brought  by  the  now 

the  bail-bond,  a  defendants,  upon  which  the  bankrupt  was  arrested  and 

bertmadean  gR^e  a  bail-bond,  which  was  executed  by  himself  and  two 

pikTtion^by  the'  ^^^^^  person.*.     On  the  1st  of  October,  on  the  application 

bail,  that  pro-  of  the  bankrupt's  attornies,  an  order  for  time  to  put  in 

ceedings  shonld 

be  stayed  on  bail.  Until  the  4th  of  October,  was  obtained,  the  plaintiffs 

and'cosisj^'which  being  at  liberty  in  the  meantime  to  rule  the  sheriff^  to  re- 

7*"aidT"!i"f'  ^^^^  ^^^  '^"*'  which  they  accordingly  did,  and  the  sheriff 

attornies,  on  the  returned  ccpt  corpus.    On  the  3rd  of  October  notice  of 

27th  of  October.    ,     .-  .  rrii       i     -i  ^  i  .  i. 

jf,  had  supplied  bail  was  given.  1  he  bail  were  excepted  to,  and  notice  of 
Slum^'of  mon^^^  cxccption  was  given  on  the  1 1th  of  October,  and  on  the  same 
towards thepay-  jjay  the  sheriff  was  served  with  an  order  to  brinff  in  the 

mentofthe  "^  ,  ,  ,  ® 

debt  and  costs  body.  Noticc  of  justification  was  given  for  the  15th  of 
^to^,  and^on  October,  and,  on  opposition,  the  bail  were  rejected,  on  the 
the  14th  he  be-   gyound  of  insufficiency.      A  fiat  of  bankruptcy  issued 

came  bankrupt:    °  •'  tr     ^ 

--Held,  that      against  Evans  on  the  14th  of  October,  and  on  the  S3rd 

this  was  a  pay-     ,  .  .  .  t       i    i»      i      ^ 

ment  under  pro-  his  attornics  Served  a  summons  upon  the  defendants  to 
Srtthc*a88ig"*  shew  cause  before  a  Judge  at  chambers,  why  the  pro- 
neesof^.hadno  ceedincs  taken  uDon  the  bail-bond  should  not  be  stayed, 

right  to  recover  ®  '^  m    .  i.       . 

the  money  back  on  payment  of  debt  and  costs.  This  application  was 
to'whom'irwL  Stated  to  be  made  on  behalf  of  the  bail ;  and  an  order  was 
P^^  made,  that  the  sum  of  31/.  Is.  ScL  should  be  paid  to  the 

defendants'  attorney  by  the  attornies  of  the  bankrupt; 
which  was  accordingly  done  on  .the  27th  of  October.  It 
was  also  proved,  that  the  sum  of  27L  had  been  supplied 
by  the  bankrupt  himself  to  his  attornies  four  days  before 
the  fiat  issued,  for  the  purpose  of  paying  the  debt  and 
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costs,  the  residue  being  paid  by  the  attornies  out  of  their  B^ck.  o/Pkatt 

own  pocket.    The  defendants  contended,  that  the  action 

uras  not  maintainable,  on  the  ground  tliat  even  if  it  really 

had  been  the  bankrupt's  money,  it  was  in  fact  paid  by  his 

attornies ;  and  if  their  authority  was  revoked  by  tlie  bank- 

ruptcy,  that  they  paid  the  money  in  their  own  wrong, 

and  the  plaintiffs  could  not  be  entitled  to  have  it  refunded. 

The  learned  Judge  directed  the  jury  to  give  their  verdict 

for  the  plaintiffs,  but  gave  the  defendant  leave  to  move  to 

enter  a  nonsuit.     fV.  H»  Watson  having  obtained  a  rule 

accordingly — 

Plait  and  Bushy  shewed  cause. — At  the  time  that  this 
money  was  paid  to  the  defendants,  the  attornies  of  the 
bankrupt  had  in  their  hands  monies  of  the  bankrupt  for 
this  particular  purpose,  but  which  they  were  under  no 
obligation  to  pay  over,  and  which  payment  the  bankrupt 
himself  might  have  countermanded,  before  it  was  paid 
over.     The  attornies  could  not  have  resisted  an  action 
brought  by  the  bankrupt  to  recover  the  money  under  such 
circumstances,  if  the  money  had  been  paid  over  after  the 
authority  had  been  revoked.     After  such  a  revocation  they 
would  have  held  the  money  for  his  use.     Eoans^  by  his 
bankruptcy,  lost  the  control  over  his  property.     If  the  fiat 
had  not  issued,  the  bankrupt  would  have  had  a  right  to 
countermand  the  payment,  and  his  bankruptcy  had  that 
effect.      The  money   having  been  the  property  of  the 
bankrupt  vested  in  the  assignees  on  the  issuing  of  the  fiat. 
Therefore,  when  paid  over,  it  was  the  money  of  the  assig* 
nees.     The  paying  the  money  over  to  the  defendants  gave 
them  no  better  right  than  the  attornies  themselves  had, 
who  paid  it  over.     It  being  then  the  money  of  the  assig* 
nees,  it  was  money  had  and  received  to  their  use,  and  they 
are  entitled  to  recover  it  back. 

Watson^  contrhf  was  stopped  by  the  Court* 
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Parke,  B. — ^This  money  was  recovered  by  legal  pro- 
ceedings against  the  plaintiff,  and  by  due  process  of  Uw, 
and  cannot  be  recovered  back  again.  It  was  reooyered  by 
a  proceeding  tn  invUtan.  It  would  be  a  great  hardship 
on  the  defendants  if  they  should  be  obliged  to  pay  back 
this  money  when  they  have  lost  their  remedy  against  the 
sheriff.  The  plaintiff's  remedy  is  against  the  attomies 
who  paid  over  the  money  after  the  bankruptcy.  It  would 
be  a  strange  effect  of  the  Judge's  order,  that  the  defen- 
dants should  be  compelled  to  take  the  money,  and  then  be 
held  liable  to  an  action  for  taking  it.  It  is  a  thing  which 
cannot  be  allowed,  that  money  which  has  been  recovered 
by  due  course  of  law  should  be  recovered  back  again  in  an 
action.  This  is  just  the  same  as  if  this  money  had  been 
recovered  from  the  sheriff  under  an  attachment.  If  the 
money  has  been  paid  improperly  by  the  agents  of  the 
bankrupt,  the  assignees  of  the  bankrupt  may  have  their 
remedy  against  them. 

Rule  for  a  nonsuit  absolute. 


The  Earl  of  Ferrers  v.  Robins. 
The  defendant,    C^ASE.^The  declaration  stated  (a),  that,in  consideration 

an  suctioneeff 

wa4  employed     that  the  plaintiff  at  the  request  of  the  defendant  had  re* 

by  the  plaintiff 
to  sell  some  fur- 
niture, and  waa  de^ed  to  sell  it  for  ready  money  only.  The  defendant,  however,  told  the  liinii- 
ture  to  one  M.  on  his  giving  him  a  bill  of  exchange  for  the  amount,  drawn  by  himself  upon,  and  ac- 
cepted by  one  Z).  The  plaintiff  afterwards  applied  for  payment  of  the  amount  of  the  sale,  and  the  bill 
though  at  first  refused  to  be  taken  by  the  plaintiff,  was  ultimately  taken  by  an  agent  of  the  plain- 
tiff, in  order  to  get  it  discounted.  The  bill  never  was  presented  nor  was  any  notice  of  dishonoor 
given  either  to  M,  or  the  defendant,  until  ten  days  after  the  bill  had  become  due.  In  an  action 
brought  agsinst  the  defendant  for  negligence,  in  selling  the  furniture  otherwise  than  for  ready 
money,  the  jury  having  found  that  the  plaintiff  had  not  accepted  the  bill  in  satisfaction  for  the  fur- 
niture:— Held,  that  the  negligence  of  the  plaintiff  in  not  presenting  the  bill,  and  not  giving  notice 
of  dishonour,  by  which  M,  was  discharged  from  any  liability  on  the  UU,  was  no  answer  to  thf 
action. 

Setnbk,  that  if,  by  the  negligence  of  the  plaintiff,  any  of  the  parties  to  the  bill  were  discharged^ 
the  defendant  might  maintain  a  cross  action  against  the  plaintiff  to  recover  such  damages  as  be 
could  prove  he  had  sustained  thereby. 

(a)  The  action  was  commenced  before  the  new  rules  as  to  pleading 
came  into  operation. 
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tained  and  employed  the  defendant  to  sell  and  dupo«e  of»  S*eh,  ^  Pi»m, 
for  ready  money,  certain  goods  and  chattels,  to  wit,  &c.« 
for  certain  commission  and  reward,  to  be  paid  to  the  de- 
fendant in  diat  behalf,  the  defendant  then  and  there  pro- 
mised the  plaintiff  to  sell  and  dispose  of  the  same,  bu| 
not  otherwise  than  for  ready  money.  Yet  the  said  defen- 
dant, not  regarding,  &c.,  afterwards,  to  wit,  on  &c.,  sold 
and  disposed  of  the  said  goods  and  chattels  of  the  said 
plaintiff,  for  a  large  sum  of  money,  to  wit,  the  sum  of  7 SOL 
otherwise  than  for  cash,  to  wit,  for  a  certain  bill  of  ex« 
change  drawn  by  one  Richard  Moii,  upon  and  accepted 
by  — — ^^^  DepreSy  who  respectively  were  and  are  in  bad 
and  insolvent  circumstances;  and  by  reason  thereof  the 
same  bill  hath  been  and  is  of  no  use  or  value  to  the  plain- 
tiff, and  by  reason  of  the  premises,  he  the  said  plaintiff  is 
likely  to  lose  the  same. — ^Plea,  not  guilty. 

The  cause  was  tried  before  Gumey^  B.,  at  the  Middle^ 
§ex  Sittings  after  last  Hilary  Term,  when  it  appeared 
that  the  plaintiff,  being  the  lessee  of  a  houtfe  in  Harley 
Street^  assigned  the  lease  and  the  fixtures  in  the  house  to 
Moii,  and,  being  desirous  to  sell  the  furniture  in  the 
house,  applied  to  the  defendant  for  that  purpose,  and  re- 
quested him  to  sell  the  furniture  by  auction;  but  desired 
him  not  to  sell,  except  for  ready  money.  The  defendant 
sold  the  furniture  by  private  contract  to  Moii,  the  assign 
nee  of  the  lease ;  and  it  was  accordingly  given  up  to  him, 
on  MoU*s  giving  the  defendant  a  bill  for  750/.,  drawn  by. 
him  upon  one  Depres  (who  had  accepted  it),  and  indorsed 
by  himself  generally.  The  defendant  sent  this  bill  to  the 
plaintiff,  who  objected  to  take  it,  and  sent  it  back.  Sub- 
sequently, the  defendant  was  applied  to  for  the  amount  of 
the  sale;  an  interview  afterwards  took  place  between  the 
defendant  and  an  agent  of  the  plaintiff's,  before  the  bill  be- 
came due;  the  result  of  which  was,  that  the  bill  was  taken 
away  by  the  plaintjff^s  agent  in  order  to  obtain  payment,  and 
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SxeK  of  PUoi,  was  placed  by  him  in  the  hands  of  the  plaintiff's  bankers, 
to  gat  it  discounted.  The  bill  never  was  presented  for 
pay  men  ty  nor  any  notice  of  dishonour  given  to  Moitf  the 
drawer,  nor  to  the  defendant,  until  about  ten  days  after 
the  bill  became  due*  It  was  objected  at  the  trial,  that, 
even  if  the  defendant  had  made  himself  responsible  for  the 
amount  of  the  goods  sold,  by  not  selling  for  ready  money; 
yet,  the  plaintiff  having  taken  the  bill  for  the  purpose  of 
getting  it  discounted,  the  defendant  was  entitled  to  notice  of 
dishonour.  The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  plaintiff  had  consented  to  take  the  bill  in  pay- 
ment for  the  furniture:  the  jury  found  that  he  had  not  so 
done,  and  returned  a  verdict  for  the  plaintiff. 

JP.  KeU^  now  applied  for  a  new  trial,  on  the  ground  of 
misdirection. — The  plaintiff  not  having  taken  proper  steps 
to  enforce  payment  of  the  bill  by  presenting  it  when  it  be- 
came due,  the  defendant,  who  could  only  be  considered 
in  the  naturef  of  a  surety,  was  discharged,  and  the  learned 
Judge  ought  so  to  have  directed  the  jury.  The  plaintiff 
ought  to  have  presented  the  bill  for  payment,  and,  on  its 
being  dishonoured,  ought  to  have  given  notice  to  the  de- 
fendant, in  order  that  he  might  give  notice  to  Moti,  the 
drawer.  In  consequence  of  the  plaintiff's  not  having  given 
due  notice,  it  is  clear  that  Mott,  the  drawer,  was  dis- 
charged, and  the  defendant  would  therefore  be  deprived 
of  all  remedy  against  him  on  the  bill.  Where  a  party 
takes  a  bill,  it  is  matter  of  law,  that,  by  taking  the  bill,  he 
imposes  on  himself  the  liability  to  present  the  bill,  and 
give  due  notice  of  its  dishonour. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  there  ought 
not  to  be  a  new  trial,  as  I  think  the  question  was  properly 
left  to  the  jury.  The  first  question  is,  whether  the  defen- 
dant was  liable  for  not  selling  the  furniture  for  ready 
money,  as  desired  by  the  plaintiff.     It  is  admitted  that  he 
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ought  to  have  done  so^  and  that  the  plaintiff  was  not  Ejteh.  of  PUas, 
bound  to  take  the  bill.  The  next  question  is,  whether 
the  plaintiff's  agent  took  the  bill  on  such  terms  as  to  make 
the  bill  his  own.  If  he  had,  then  that  might  have  oper« 
ated  as  a  discharge  to  the  defendant,  and  would  have 
been  a  suflScient  answer  to  the  action.  But  the  question 
was  left  to  the  jury,  and  they  found  that  the  plaintiff  did 
not  take  the  bill  as  a  satisfaction  for  the  furniture.  Then 
how  does  the  matter  stand?  The  defendant  being  liable  to 
the  plaintiff  to  the  amount  of  750^.,  and  being  applied  to 
for  payment,  allowed  the  plaintiff's  agent  to  take  the  bill; 
but  the  jury  have  found  that  the  bill  was  not  taken  as  a 
satisfaction  for  the  price  of  the  furniture,  and  it  appears  to 
have  been  taken  merely  for  the  purpose  of  endeavouring  to 
raise  money  upon  it.  If  the  plaintiff  has  been  guilty  of 
laches,  so  as  to  discharge  any  of  the  parties  to  the  bill,  the 
defendant  would  have  a  right  of  action  against  him  for  neg- 
ligence in  placing  the  defendant  in  such  a  situation,  that  he 
is  not  entitled  to  maintain  an  action  on  the  bill  against  the 
parties  to  it;  and  any  damage  he  could  prove  he  bad  sus- 
tained, he  would  in  such  an  action  be  entitled  to  recover. 
But  that  is  not  an  answer  to  an  action  brought  by  the  plain- 
tiff against  the  defendant  for  negligence  in  selling  the  fur- 
niture for  a  bill  instead  of  ready  money.  In  my  opinion, 
there  is  no  ground  for  a  new  trial  in  this  case.  It  cannot 
follow  as  a  consequence  that  the  neglect  of  the  plaintiff  to 
give  notice  of  dishonour  absolved  the  defendant  from  all 
liabUity  for  his  negligence.  It  might  have  turned  out  that 
the  drawer  was  worth  nothing,  and  the  acceptor  would 
still  be  liable  to  be  sued  upon  the  bill. 

The  rest  of  the  Court  concurred. 

Rule  reftised. 
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£mA.  of  PUaWi 
1835 

V  Chalmers  p.  Pavns  and  Another. 

In  «n  acdon  ibr  -i-  HIS  was  an  action  against  the  defendants  for  a  libel, 

^%''pk«ded,  puWished  by  them  in  the  Morning  Post  newspaper. 

it  afipeared  that  The  libel  for  whxch  this  action  was  broaeht  professed 

the  libel  (which  .        ,                            ^    ,          .  ,     ^                .         , 

was  contained  to  Contain  the  account  of  the  trial  of  an  action,  brought 

purported^  te  ^7  ^^  present  plaintiff  against  the  proprietors  of  the 

SetriSo'fV^  •^^*"  ^^^'  *^'  *  ^^^^^'      ^^^^  stating  what  the   libel 

former  action,  was,  and  the  facts  proved  at  the  trial  by  the  defendants 

"'"fphuntiff'  in    the  original  action,  under  a  justification,    together 


[wrf  SS"*'  with  the  summing  up  of  the  Chief  Justice  in  that 
and  after  stating  action,  it  Stated  also,  that  the  jury  found  a  verdict  for 

the  libel  In  the  «   .     ./»      •«     a^t     ••  m^       i    ^      «  .       i^ 

original  action,    the  plaintiff  With  30/.  damages.    The  defendants  in  the 

proved\y^be     present  action  pleaded  the  general  issue. 

then  defendants,      ^t  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle- 

and  the  sum-  ^ 

ming  up  of  the  sex  sittings  after  last  Hilary  Term,  the  newspaper  con- 
that  the  jury  tainiug  the  report  was  read  in  evidence,  but  no  evidence 
for  the\hdmiff  ^^  adduced  to  shew  whether  the  trial  had  taken  place  or 
with  soi.  da-  ^ot,  or  whether  the  report  was  or  was  not  a  fair  and  im- 

mages*   No  evi- 

dence  was  given  partial  report  of  the  trial.  The  learned  Chief  Baron  left 
trial  ha^ng,^in  ^^  ^^  ^^  J^'J  ^^  ^^J*  whether  the  statement  was  made  in 
or^w?  Aer^Jr*'  *"^^  *  manner  as  to  shew  that  it  had  been  published  with 
report  was  fair  a  malicious  motive ;  and  if  they  were  of  that  opinion,  then 
Judge  left  it  to  to  find  a  verdict  for  the  plaintiff,  but  if  otherwise,  for  the 
whe/heVth'e^e-  defendants.    The  jury  found  a  verdict  for  the  defendants. 

port,  although 

8ome"aiientions  Stommers  now  moved  for  a  new  trial,  on  the  ground  of 
injurious  to  ihe    mbdirectiou,  and  of  the  verdict  being  against  the  evidence. 

plaintiff,  was,  if  .  . »  . 

taken  altogether  It  ought  not  to  have  been  left  to  the  jury  to  consider  whe- 
mrat  of^h^ler-  ^^^^  ^^^^  Statement  was  published  from  malicious  motives  or 
diet  being  in  his  ^q^.  }t  „q^  being  in  the  nature  of  a  privileged  communica- 

&?our,  injurious  '  °  , 

to  the  plaintiff  tion,  and  there  being  no  justification  on  the  reoord  that  was 
and  the  jury  *  not  in  issue.  [Lord  Abingerf  C.  B. — There  was  no  evi- 
SUdSi^d^t'"'  dence  that  it  was  a  mere  pretended  report  of  a  fictitious 

the  Court  re- 
fused to  grant  a  rule  for  a  new  trial. 
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trial.  I  told  the  jury  that  if  they  thought  the  atatetnent  of  B^k,  of  ptga$, 
the  facts  proTed  at  the  trial  were  mistated,  80  as  to  be  in- 
jarious  to  the  plaintiff's  character,  or  were  published  ma^- 
liciously,  then  they  ought  to  find  for  the  plaintiff.]  It  is 
submitted  that  the  question  of  malice  was  not  a  question 
wbich  ought  to  have  been  left  to  the  jury ,  but  was  a  ne- 
cessary inference  of  law  from  the  libel  itself.  Bromage  y. 
Prasser{d).  Besides,  there  was  noeridence  to  shew  that 
there  had  been  any  such  trial  as  that  reported.  [Lord 
AbingeTf  C.  B. — I  put  it  to  the  jury,  that  if  they  thought 
that  the  defendants  had  inrented  it,  and  that  there  had  in 
fact  been  no  trial  at  all,  then  they  must  find  for  the  plain* 
cifi;  but  there  was  no  evidence  that  it  was  so.]  If  there 
bad  been  soch  a  trial,  the  defendants  were  bound  to  plead 
it  in  justification,  and  that  the  report  was  a  correct  account 
of  it;  but  it  not  having  been  pleaded  must  be  taken  not  to 
have  existed,  and  the  jury  ought  to  have  been  directed  to 
find  for  the  plaintiff,  the  publication  of  the  libel  having 
been  proved. 

Lord  AsiNGEa,  C.  B* — ^I  am  of  opinion  that  there  is  no 
ground  for  a  rule  in  this  case.  The  question  is,  whether 
the  whole  publication,  taken  together,  is  injurious  to  the 
character  of  the  plaintiff.  I  apprehend  that  where  a  pub- 
Motion  is  injurious  on  the  face  of  it,  it  is  a  wrong  from 
wbich  malice  will  be  inferred^  and  which  makes  it  actioi»* 
able  whether  any  injury  was  intended  or  not.  That  is  a 
principle  which  is  not  confined  to  libel  only,  but  is  a  ge- 
neral principle  applicable  to  other  cases.  A  party  is  hot 
justified  in  committing  an  action  injurious  to  another 
because  the  party  does  not  mean  to  do  any  injury.  [The 
learned  Chief  Baron  here  referred  to  the  case  oi  Little^ 
dale  V.  The  Earl  of  Lomadaleiby]  But  there  may  be 
cases  where  there  is  actual  and  wilfill  malice  in  addition 

(«)  4  B.  fr  C.  247.  (&)  See  2  H.  Bl.  2(»9. 
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Bxch.  of  Pleat,  to  the  injury  itself,  and  that  aggrarates  the  wrong,  and 
the  jury  in  such  a  case  ought  to  award  greater  damages. 
The  first  question  however  for  them  to  determine  in 
cases  of  libel  is,  whether  the  publication  is  injurious  to 
the  character  of  the  plaintiff.  The  statement  may 
be  made  in  such  a  manner  as  to  be  injurious  to  the 
plaintiff's  character,  or  it  may  not  be  calculated  to  injure 
him.  In  criminal  cases,  in  modern  times,  it  is  expressly 
provided,  that  the  jury  shall  say  whether  the  publication 
is  a  libel  or  not.  I  think  most  properly  so.  Who  can  tell 
so  well  what  is  the  effect  of  an  alleged  libel  on  a  man's 
character,  as  a  jury  taken  impartially  from  persons  in  his 
own  station  and  rank  of  life.  In  this  case,  I  left  it  to  the 
jury  to  say,  whether  the  report,  though  it  might  contain 
some  allegations  prejudicial  to  the  plaintiff,  yet  if  taken 
altogether  with  the  verdict  in  his  favour,  was  on  the  face 
of  it  injurious  to  the  plaintiff;  and  if  they  thought  it  was 
not,  I  directed  them  to  find  for  the  defendants.  If,  on  the 
contrary,  they  thought  that  the  statement  of  the  verdict 
being  in  his  favour  was  no  palliation,  and  that  it  was  on 
the  whole  injurious  to  his  character,  to  find  a  verdict  for 
him.  The  jury  took  the  report  out  with  them,  and  found 
it  was  not. 

BoLLAND,  B. — ^In  the  case  of  Dicas  v.  Lawson,  which 
occurred  here  in  the  last  term,  this  Court  came  to  a  similar 
decision  to  the  present. 

Alderson,  B. — In  Dicas  v.  Lawson,  I  directed  the  jury 
to  look  to  the  whole  of  the  publication  to  see  whether  it 
was  calculated  to  injure  the  plaintiff's  character.  The 
publication  there  complained  of  was  the  report  of  a  trial, 
in  which  there  were  strong  observations  on  the  character 
of  the  plaintiff,  but  in  which  the  plaintiff  had  recovered  a 
verdict  for  SO^.  It  was  said  that  the  report  was  libellous, 
because  it  set  forth  the  charge  made  on  the  trial  against 
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the  plaintiff.  I  left  it  to  the  jury  to  say  whether,  taking  S9ek.ofPUa$, 
the  whole  'Of  the  publication  altogether,  they  thought  it 
likely  to  depreciate  his  character.  .  The  jury  thought  not; 
and  on  an  application.for  a  new  trial,  this  Court  approved 
of  .my  direction.  .  I  quite  agree,  that,  where  slanderous 
words  are  used,  which  are  actionable  in  themselves,  and 
no  justifiable  cause  is  shewn  for  uttering  them,  the  law 
will  presume  malice  from  the  language  itself.  But  the 
question  here  is,  whether  the  matter  be  slanderous  or  not, 
which  is  a  question  for  the  jury;  who  are  to  take  the  whole 
together,  and  say  whether  the  result  of  the  whole  is  calcu- 
lated to  injure  the  plaintiff's  character.  In  one  part  of 
this  publication,  something  disreputable  to  the  plaintiff 
is  stated,  but  that  is  removed  by  the  conclusion ;  the  bane 
and  antidote  must  be  taken  together..  Then,  it  is  said, 
that  there  is  no  evidence  of  there  having  been  such  a  trial 
in  fact.  But  we  cannot  suppose  that  it  was  a  mere  inven- 
tion; we  cannot  assume  that  newspapers  publish  mere 
imaginary  accounts  of  trials.  The  question  being  left  to 
the  jury,  whether  there  was  any  thing  in  the  mode  of 
publication  which  indicated  malice,  was  an  additional  ad- 
vantage to  the  plaintiff. 

Rule  refused. 


Ckisp  r.  Griffiths. 

JLIEBT  on  a  promissory  note,  dated  the  31st  of  July,  Declaration  in 
1834,   whereby  the  defendant  promised  to  pay  to  the  ^1^^*51^ 

Plea — that, 
^  ,  after  the  making 

of  Ow  note  and  accruing  of  the  debt  in  respect  thereof  the  plaintiff  drew  a  bill  of  exchange  upon 
Uie  defendant,  which  he  accepted  and  deli?ered  to  the  plaintiff,  who  took  it  for  and  on  account 
•r  the  note,  and  afterwardt  indorsed  it  to  a  penon  unknown  to  the  defendant,  and  who,  at  the 
time  of  the  commencement  of  the  suit,  was  the  holder  thereof,  and  entitled  to  sue  the  defendant 
theraon.  Replication,  de  injwid: — Held,  on  demurrer  to  the  replication,  that  the  plea  was  bad, 
inaaoinch  as  It  did  not  aver  that  the  bill  was  gUfen  as  well  as  taken  in  satisfiiction  of  the  note. 

Qtune,  whether  the  general  replication  de  mfurid,  was  sufficient. 

▼OL.  II.  M  C.  M.  a. 
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^'^\^^  plaintiff,  or  order,  at  Messrs.  Farley  8f  Co.t  bankers, 
Worcester f  the  sum  of  \2L  for  value  received,  two  months 
after  the  date  thereof,  which  period  had  then  elapsed. 
Plea — that  after  the  making  of  the  said  promissory  note, 
and  accruing  of  the  said  supposed  debt  in  respect  of  the 
same,  to  wit,  on  the  lOth  of  August^  1834,  the  plaintiff 
drew  his  bill  of  exchange  upon  the  defendant,  and  thereby 
requested  the  defendant  to  pay  to  the  plaintiff's  order  251. 
as  for  value  received  at  a  certain  period  after  the  date 
thereof,  and  which  period  hath  long  since  before  the  com* 
mencement  of  this  suit  elapsed,  for  and  on  account  of  the 
said  promissory  note ;  and  the  defendant  then  accepted 
the  same,  and  delivered  it  to  the  plaintiff,  who  then  took 
it  for  and  on  account  of  the  said  promissory  note;  and 
the  plaintiff  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  in* 
dorsed  and  delivered  the  said  bill  of  exchange  so  accepted 
by  the  defendant  as  aforesaid,  to  a  certain  person  to  the 
defendant  as  yet  unknown,  and  who,  and  not  the  plaintiff, 
at  the  time  of  the  commencement  of  this  suit,  was  and 
still  is  the  holder  thereof,  and  entitled  to  sue  the  defen- 
dant thereon :  concluding  with  a  verification* 

Replication — that  the  sfiid  defendant,  of  his  own  wrong, 
and  without  the  cause  in  his  said  last-mentioned  plea  al- 
leged, neglected  to  pay  the  amount  of  the  said  note  in 
the  declaration  mentioned,  in  manner  and  form  &c. 

To  this  replication  there  was  a  demurrer,  assigning  for 
cause  that  the  replication,  instead  of  the  general  denial 
therein  contained,  ought  to  have  traversed  or  denied,  or 
confessed  and  avoided,  some  one  or  more  of  the  facts 
stated  in  the  said  plea  in  express  words ;  and  also  for  that 
the  general  replication  de  infurid  is  not  the  proper  re* 
plication  in  an  action  on  (>romi;»es ;  and  also  for  that  the 
replication  is  too  large  and  general. 

Joinder  in  demurrer* 
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Humfreffi  in  rapport  of  the  demurrer. — This  general   Bteh.^Pkat, 
replication  puts  in  issue  all  the  facts  alleged  in  the  plea,  ^ 

instead  of  trayersing  particular  facts,  as  it  ought  to  have  Crhf 
done,  and  therefore  cannot  be  supported.  This  is  not  a  ositfitrs. 
ease  where  several  facts,  all  forming  together  one  ground 
of  defence,  ure  pleaded,  but  the  plea  in  substance  is,  that 
the  plaintiff,  by  taking  this  bill  and  indorsing  it  over,  has 
sospended  his  right  to  sue  on  the  note.  It  is  not  pleaded 
by  way  of  excuse,  but  as  a  good  answer  to  the  action,  and 
the  plaintiff  ought  to  have  taken  express  issue  upon  the 
facts  so  alleged.  [Lord  Abinger,  C.  B. — ^You  say  that, 
according  to  the  old  rules  of  pleading,  where  the  plea  sets 
up  flome  complete  answer  to  the  action  which  arises  from 
several  facts  alleged,  the  general  replication  de  injuirid 
will  not  do;  but  that,  if  taken  altogether,  they  amount  to 
a  mere  excuse  only,  then  it  may  be  properly  pleaded. 
Suppose,  instead  of  setting  out  all  these  facts  in  the  plea, 
the  defendant  had  pleaded  generally  that  the  plaintiff's 
right  of  action  had  been  suspended,  would  not  the  repli*- 
cation  to  that  plea  have  been  a  general  dehial,  and  must 
not  the  defendant  have  proved  his  whole  case?  It  appears 
to  be  bard  that  the  plaintiff  should  be  tied  down  to  the 
traverse  of  one  ikct  only.]  In  Kendrick  v.  Lomax  (a),  it 
was  held,  that  where,  on  a  bill  becoming  due,  the  holder 
agrees  to  receive  another  bill  in  renewal  of  it,  his  remedy 
on  the  first  is  suspended  till  the  second  is  dishonoured,  as 
well  for  expenses  incurred  by  nonpayment  of  the  first  as 
for  its  amount  That  shews  that  this  plea  is  a  good  answer 
to  the  action;  and,  being  a  good  answer,  the  facts  alleged 
in  it  ought  to  have  been  expressly  denied. 

W.  H.  Watson,  ctmtrd. — The  replication  de  injurid  is 
good.  The  principal  objection,  that  the  plea  is  multifa- 
rious, is  not  tenable ;  for  the  plea  is  merely  an  excuse  for 

(a)  2  G.  &  J.  405. 
M  2 
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Exeh.  of  Pieat,  nofi-paymant  of  the  bill,  and  the  several  facts  together 
only  constitute  one  defence,  which,  according  to  all  the 
aathorities,  may  be  denied  by  the  replication.  iParke,  B« 
— Does  not  this  fall  within  the  third  resolation  in  Cro- 
gate*s  case  (a),  being  an  authority  derived  from  the  plain- 
tiff to  which  de  injurid  cannot  be  replied  ?}  The  sub- 
ject matter  of  the  plea  is  an  agreement  between  the 
parties,  not  an  authority,  as  instanced  in  the  resolution 
cited.  An  agreement  and  an  authority  are  essentially 
different.  In  Curr  v.  Hinehliff{b)^  which  was  on  a  de- 
murrer to  a  plea,  where  the  defendant  claimed  to  set  off 
against  a  principal  a  debt  due  from  the  agent,  with  whom 
the  defendant  had  contracted  ;  not  being  the  principal,  it 
was  argued  that  the  whole  plea  could  not  be  put  in  issue ; 
but  Bayletfi  J.,  expressed  an  opinion  that  the  whole 
plea  might  be  traversed  by  the  replication.  O'Brien  v. 
Saxon  (c),  where  it  was  held,  that  a  replication  denying  the 
trader's  act  of  bankruptcy  and  petitioning  creditor's  debt 
stated  as  a  plea  was  not  multifarious,  was  decided  on  the 
ground  that  ^evera/ facts,  all  constituting  one  </^4?iic^,  could 
be  put  in  issue.  Robinson  v.  Raleyid)  is  to  the  same  effect* 
[Alderson^  B. — Those  are  cases  in  torU  Can  any  repli- 
cation in  assumpsit  be  cited  where  de  injurid  was  replied 
as  where  several  facts  were  put  in  issue  by  the  replica- 
tion ?]  The  rules  of  pleading  are  invariable,  and  equally 
applicable  to  all  forms  of  action.  For  this  Selby  v.  Bar-f 
dons  (e)  is  an  authority ;  that  case  also  shews  that  this  re- 
plication is  not  multifarious.  It  is  not  easy  to  find  many 
precedents  of  replications  in  assumpsit;  for  before  the 
new  rules,  every  defence  was  set  up  under  the  general 
issue  ;  but  in  Richards  v.  Murdoch  {f)^  de  injurid  was  re- 
plied to  a  plea  in  an  action  of  covenant.    That  was  an 


(fl)  8  Rep.  66,  b.  {d)  1  Burr.  317. 

{h)  4  B.  &  C.  553.  (e)  I  C.  &  M.  560. 

{c)  2  B.  &  C.  908.  (/)  10  B.  &  C  527- 
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action  ex  contractu  not  ex  delicto.  [Parke^  B.— The  *«?*.  of  Pkos, 
Feplication  there  was  not  specially  demurred  to.]  Cer- 
tainly not ;  but  looking  at  the  importance  it  would  have 
been  to  the  defendant  in  that  case  to  have  compelled  the 
plaintiff  to  traverse  some  facts  and  to  admit  the  rest,  it  is 
a  fair  argument  that  it  was  considered  not  to  be  demur- 
rable. [Lord  AbingcTf  C.  B. — The  spirit  of  the  new 
rules  is  to  bring  the  case  to  one  single  issue ;  this  seems 
to  be  in  opposition  to  the  object  of  those  rules.]  It  is 
submitted  that  the  argument  from  the  new  rules  is  in 
fiivor  of  the  plaintiff.  Those  rules  have  been  framed  with 
great  care ;  they  alter  the  mode  of  pleading  as  to  pleas,  but 
make  no  alteration  in  replications.  The  argument,  there- 
fore, is,  that  replications  were  to  be  pleaded  as  formerly. 
It  would  be  a  great  hardship,  where  a  defendant  sets  up 
by  his  plea  several  facts,  all  false,  that  a  plaintiff  should 
be  obliged  to  go  to  trial  admittingone  of  the  facts  alleged 
which  has  not  any  foundation  in  truth.  [Lord  Abinger^ 
C.  B. — ^And  that  hardship  is  much  increased  by  the  plain- 
tiff being  now  only  allowed  one  count  in  his  declaration.] 
It  is  submitted  that  no  rule  of  pleading  has  been  more 
misunderstood  by  modern  pleaders  than  the  rule  as  to 
duplicity:  all  the  instances  in  the  old  books  are  where 
two  answers  are  set  up  to  a  declaration  or  plea ;  but  this 
rule  was  never  applied  to  prevent  a  party  from  denying 
several  facts  in  one  pleading.  Many  authorities  to  this 
effect  may  be  cited.  [Parke ^  B. — Probably  that  is  so ; 
but  you  have  two  points  to  contend  here-— one,  that  all 
the  facts  in  the  plea  can  be  denied  by  the  replication ; 
secondly,  supposing  they  can,  that  this  is  a  proper  mode 
df  traversing  them:  both  important  points.]  As  to  the 
form  of  traverse,  no  precise  form  of  words  is  necessary. 
In  Selby  v.  Bardons(a)  this  form  was  held  applicable  to 
veplevin.  Now  this  is  mere  excuse  for  non-payment; 
and  Lord  EUenborougk,  in  Barnes  v.  Hunt{b),  explains 
(a)  3  B.  &  Ad.  2.  (6)  11  Em,  4&5. 
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JSxeft.  4  PkM,   the  word  ''  cause"  in  the  repKcation  de  imjundt  that  it  sig-^ 
^     ^  '  ^     nified  **  without  the  matter  of  excuse  aUeged*"  [Parker  B. 
Crisp        — T\\\s  plea  does  not  amount  merely  to  matter  of  excuse : 
Orif/ithb.     it  is  more  in  the  nature  of  an  accord  and  satisfaction, 
though  the  right  to  sue  may  revive  by  the  non-paym«at  of 
the  bill.    The  plea  does  not  allege,  that,  before  the  breach 
of  the  defendant's  promise,  something  occurred  which 
took  away  the  plaintiflTs  right  to  sue ;  but  that  after  the 
breach  was  committed,  something  was  done  which  sus- 
pended that  right.    K  several  facts  can  be  allowed  to  be 
put  in  issue  by  one  replication,  is  this  the  right  form  f    It 
appears  to  me  that  some  better  form  ought  to  be  adopted 
than  the  present.]    The  replication  is  a  substantive  denial 
of  the  whole  plea. 

Per  Curiam. — ^Without  deciding  whether  the  replica- 
tion be  sufficient  or  not,  we  think  that  the  plea  is  insuffi- 
cient, inasmuch  as  it  does  not  expressly  aver  that  the  de» 
fendant  gave  the  bill  of  exchange  in  satisfaction  of  the 
note.  It  is  true  that  it  is  alleged  that  the  plaintiff  took  it 
for  and  on  account  of  the  note ;  but  we  think  that  that  of 
itself  is  not  enough.  However,  we  think  that  the  parties 
should  have  leave  to  amend  without  payment  of  costs  on 
either  side. 

Leave  to  amend,  without  payment  of' 
costs. 


Chadwick  t;.  Hough. 

XN  this  case,  Buit  objected  to  the  notice  of  bail,  on  the 
ground  that  it  was  not  properly  signed.  It  was  signed  as 
follows :  ^'  Eley^  Chancery-lanCf  by  Mr.  Cole.**    It  ap^ 


Where  an  at- 
torney of  this 
Court  autho- 
rises an  attor- 
ney of  another 

Court  to  use  hit  peaTcd  that  Mr.  Eley  was  not  an  attorney  of  this  Court, 
ceinifngfl  must'    but  that  Mf.  Cole  was. 

be  in  his  name 

and  notice  of  bail  must  be  signed  in  the  navie  of  the  former  attorney. 
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Heaion  for  the  bail. — Mr.  Eley  had  the  authority  of  s^^-  rf  Pietu, 
Mr.  Cole  to  use  his  namOi  and  therefore  the  notice  is 
correctly  signed. 

Aldbrson^  B. — If  you  had  authority  to  use  his  name 
tbe  proceedings  ought  to  be  in  his  name.  The  notice 
should  therefore  have  been  given  in  the  name  of  Mr.  Cole* 


Leave  was  given  to  amend  the  notice. 


Startup  and  Another  r.  Cortaszi. 

ASSUMPSIST  for  the  nondelivery  of  Od!f«^a  linseed,  in  astumptit  for 
pursuant  to  a  contract  of  sale.  The  defendant  pleaded  the  tra«,Tn  not^e- 
general  issue,  and  also  a  special  plea,  in  excuse  of  per-  '1^*""^  *  *>""" 
formance ;  but,  to  the  latter  plea,  the  plaintiffs  had  de«  pursuant  to  a 
murred,  and  judgment  was  thereupon  given  for  the  u^appeared  in^' 
plaintiffs.  At  the  trial  of  the  cause  before  Lord  Abinger,  ^^^^^^^^^^ 
C.  B.,  at  theXofi</on  Sittings  after  last  Hilary  Term^  it  pursuant  to  con- 
was  proved,  that,  on  the  18th  o{  June^  1833,  the  plaintifis  part  of  the  pur- 
and  defendant,  through  the  medium  of  a  broker,  entered  thr^endoHn'° 
into  a  contract,  by  which  the  defendant  agreed  to  sell  advance;  that 

'      •'  °  the  defendant, 

SlOO  quarters  of  Odessa  linseed,  warranted  good  and  at  the  time 

marketable,  and  equal  to  the  average  shipments  of  the  geed  ought 

season,  at  the  rate  of  80*.  for  each  quarter,  free  on  board  ,^^ere7  hTd  ^*' 

a  ship  to  be  provided  by  the  buyer.    The  quantity  to  be  g«vcn  notice  of 

_  ,  •  \  #VA     1  M^  **"  inability  to 

estimated  at  the  rate  of  100  chetwerts  to  73  quarters ;  to  perform  the 
be  shipped  on  board  the  buyer's  vessel  m  all  October  or  J^on^y  wmLSJ* 

returned  until 
after  the  action  was  commenced,  when  the  amount  wai  paid  into  Court,  with  interest  up  to  the 
dme  it  was  so  paid  in,  as  a  condition  for  a  commission  to  examine  witnesses  abroad,  and  was  only 
obtained  out  of  Court  by  tbe  plaintiffs  a  short  time  before  the  trial : — Held,  that,  in  estimating  the 
damages,  the  plaintiffs  were  not  entitled  to  take  the  price  of  linseed  at  the  time  of  the  trial  as  a 
criterion ;  and  the  plaintiA  not  having  proved  Chat  they  had  sustained  any  special  damage  from  the 
non-delivery  of  the  seed,  and  the  non-return  of  the  money,  that  the  repayment  of  the  money  ad- 
vaaeed,  with  simple  interest  upon  it,  and  payment  of  the  difference  between  the  contract  price 
and  the  price  of  the  linseed  at  the  time  when  It  ought  to  have  been  delivered,  was  that  to  which 
Ibe  plaintif&  were  entitled ;  and  the  jury  having  found  accordingly,  that  the  verdict  was  right. 
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Sxeh.  of  Pieat,  November  then  next;  the  amount  to  be  paid  fori  half  by 
^  bills  on  buyers,  three  months  from  date  of  advice  of  sale 
Startup  reaching  Odessa,  and  the  remainder  on  banker  at  LontUm, 
CoRTAzsi.  At  three  months  from  the  date  of  the  bill  of  lading  and 
shipment  The  plaintiffs'  vessel  arrived  at  Odessa  in 
October,  remained  there  some  time,  and  returned  without 
a  cargo;  the  defendant  having  given  notice  previously, 
that  the  contract  would  not  be  fulfilled.  On  the  15th  of 
October  the  plaintiffs  paid  the  defendant  157 5L  being 
a  moiety  of  the  purchase  money  of  the  presumed  cargo. 
Previous  to  the  argument  on  the  demurrer,  the  defendant 
applied  for  a  commission  to  examine  witnesses  at  Odessa, 
which  was  granted  on  the  15th  of  September,  1834,  on 
his  paying  that  money  with  interest  into  Court ;  and  on 
the  2nd  of  February,  1835,  the  defendant  paid  584^  addi- 
tional into  Court,  and  the  whole  sum  o{  21721,  was  ordered 
to  be  paid  over  to  the  plaintiffs.  It  appeared  that,  in 
February,  1834,  when  the  cargo  would  have  arrived  if 
the  seed  had  been  delivered,  the  price  of  Odessa  linseed 
was  50s.  per  quarter;  at  the  time  of  the  trial  it  would 
have  been  about  56s.  The  defendant  had  paid  into  Court 
at  the  rate  of  47^.,  which  was  about  the  price  of  the  seed 
when  the  notice  that  the  contract  would  not  be  completed 
was  given.  The  plaintiffs  contended,  that,  as  they  had 
paid  a  portion  of  the  purchase  money,  which  the  defen- 
dant had  retained  until  it  was  paid  into  Court,  in  Sep' 
tember,  1834,  and  which  the  plaintiffs  did  not  obtain  until 
February,  1835,  they  were  entitled  to  damages  according 
to  the  price  at  which  the  seed  was  selling  at  .the  time  of 
the  trial.  His  Lordship  told  the  jury,  that,  in  his  opinion, 
the  plaintiffs  were  not  entitled  to  treat  this  as  a  case  re* 
sembling  contracts  for  the  replacing  of  stock,  where  the 
damages  are  estimated  at  the  price  of  the  funds,  and  that 
they  were  not  entitled  to  damages  according  to  the  then 
price  of  the  seed ;  that,  taking  the  price  at  the  time  when 
the  cargo  would  have  arrived,  it  appeared  to  him  that 
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enough  had  been  paid  into  Court;  but,  with  these  obser-  Etek.rf^i€at, 
▼ations,  he  left  the  case  to  the  jury  for  their  determination.  '  -> 

The  jury  having  found  a  verdict  for  the  defendant,  startup 

CORTAXtl. 

Maule  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — ^It  is  admitted,  that,  in  ordinary  cases,  the 
proper  mode  of  estimating  the  damages  for  the  nonper- 
formance of  a  contract  is,  to  take  the  price  of  the  article 
at  the  time  when  the  contract  ought  to  have  been  per* 
formed.  In  the  present  case,  however,  the  plaintiffs  ad- 
vanced money  for  the  purchase  of  the  linseed,  and  were 
deprived  of  the  use  of  that  money  until  February  last. 
That  places  them  in  the  same  situation  as  the  lenders  of 
stock,  who  are  entitled  to  take  the  price  at  the  time  of 
the  triaL  In  Gainsford  v.  Carroll  (a),  where  it  was  held, 
that,  in  assumpsit  for  a  breach  of  contract,  in  not  deliver- 
ing a  quantity  of  bacon  upon  a  given  day,  the  damages 
must  be  estimated  by  the  price  of  the  goods  at  or  about 
the  time  when  the  contract  was  broken,  and  not  at  the 
time  when  the  damages  were  assessed;  the  Court  said, 
"  In  the  case  of  a  loan  of  stock,  the  borrower  holds  in  his 
hands  the  money  of  the  lender,  and  thereby  prevents  him 
from  using  it  altogether.  Here,  the  plaintiff  had  his 
money  in  his  possession,  and  he  might  have  purchased 
other  bacon  of  the  like  quality  the  very  day  after  the 
contract  was  broken.**  The  principle  there  laid  down,  it 
is  submitted,  is  applicable  to  the  present  esse ;  as,  in  this 
case,  the  plaintiffs  advanced  their  money  to  the  defendant 
on  the  faith  of  this  contract,  and  the  defendant,  by  retain- 
ing the  money,  prevented  them  from  using  it,  and  of 
applying  it  in  the  purchase  of  other  linseed.  If  they  had 
had  their  money,  they  might  have  applied  it  in  the  pur- 
chase of  other  merchandize,  by  which  they  might  have 
obtained  a  profit  equivalent  to  the  amount  of  the  damages 
now  claimed. 

(a)  2  B.  &  C.  624.;  S.  C.  4  D.  &  R.  161. 
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^836*"*^  Lord  Abinoer.  C.  B.— The  plaintifii  did  not  prow 
V  V  '  '^  that  they  wanted  this  seed  for  any  particular  purpose*  or 
Stawtup  that  they  sustained  any  peculiar  injury  from  its  nondelivery. 
CoRTAssL  I  told  the  jury,  that  neither  the  witnesses  nor  the  plaintiffs 
had  pointed  out  any  precise  line,  which  should  mark  the 
proper  estimate  of  the  damages ;  for  they  had  not  stated 
what  they  had  intended  to  do  with  the  seed,  whether  to 
crush  it,  or  to  sell  it.  The  plaintiffs,  however,  insisted 
*  that  they  were  entitled  to  the  profits  which  they  might 
possibly  have  made  upon  it,  if  it  had  been  delivered. 
The  jury  appeared  to  me  to  wish  to  give  no  more  than 
the  money  advanced,  and  interest  upon  it  I  am  not 
aware  of  any  rule  for  estimating  damages  for  speculative 
profits,  besides  taking  the  interest  on  the  money  ad- 
vanced.  It  was  not  proved  that  the  plaintiffs  could  have 
made  more  than  5  per  cent,  on  that  money,  or  that  they 
had  not  credit  at  their  bankers  to  that  extent,  and  there- 
by had  sustained  any  peculiar  inconvenience.  The  money 
had  been  paid  into  Court,  and  the  plaintiffs  received  it 
as  soon  as  the  practice  of  the  Court  allowed  them  to  do 
so.  I  felt  a  difficulty  as  to  how  the  damages  ought  to 
be  computed ;  but  one  of  the  witnesses  gave  something 
like  a  rule,  which  I  pointed  out  to  the  jury.  He  said  that 
Odessa  linseed  was  about  the  same  quality  as  Sicilian 
linseed,  though  it  usually  sold  at  a  somewhat  lower  rate* 
The  ship  arrived  in  England  in  March.  He  stated,  that 
at  that  time  Sicilian  linseed  was  well  sold  at  50^.  and 
that  he  himself  had  furnished  good  seed  at  that  price ;  and 
deducting  2s.  for  the  difference  in  value,  the  fair  price  of 
the  Odessa  seed  was  48«. ;  and,  allowing  a  discount,  the 
price  would  have  been  about  that  which  the  defendant 
has  paid  into  Court.  It  is  to  be  remarked  that,  by  the 
teems  of  the  contract,  supposing  the  cargo  to  have  been 
shipped  in  pursuance  of  it,  the  plaintiffs  would  have  been 
obliged  to  pay  the  residue  of  the  purchase  money  at  that 
time.     I  did  not,  however,  prescribe  any  line  to  the  jury 
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upon  which  they  ought  to  proceed;   but  J  told  them   ^^j^*^' 
they  ought  not  to  give  speculative  or  vindictive  damageSr 

BoLLAND,  B. — ^The  case  appears  to  me  to  have  been 
left  to  the  jury  in  the  only  way  in  which,  upon  the  facts, 
it  could  have  been  properly  left  to  them.  There  was 
nothing  to  guide  them  as  to  the  particular  mode  by  which, 
the  damages  ought  to  be  estimated.  The  Lord  Chief 
Baron  could  only  caution  them  against  giving  speculative 
or  vindictive  damages;  and  we  have  seen  what  sort  of 
damages  might  be  required^  if  speculative  damages  were 
allowed  to  be  given  in  actions  like  the  present. 

Aldbrson,  B. — ^The  only  question  in  the  case  was,  as 
to  the  amount  of  the  damages*  The  contract  was,  to  deliver 
a  certain  quantity  of  linseed  at  a  certain  time,  namely,  on 
the  arrival  of  the  ship  in  LondofL  Previously  to  that  period, 
a  notice  was  given  by  the  defendant  that  he  was  unable 
to  perform  his  contract  It  appears  that  the  price  at  that 
time  was  not  the  proper  criterion  for  estimating  the 
damages;  for,  as  the  plaintiffs  had  already  parted  with 
their  money,  they  were  not  then  in  a  situation  to  purchase 
other  seed.  The  more  correct  criterion  is  the  price  at 
the  time  when  the  cargo  would  have  arrived  in  due 
course  according  to  the  contract;  when,  if  it  had  been 
delivered,  the  plaintiffs  would  have  been  enabled  to 
resell  it.  Another  criterion  is,  to  consider  the  loss  of 
the  gain  which  the  party  would  have  made,  if  the 
contract  had  been  complied  with.  In  the  present  case, 
the  loss  which  the  plaintiffs  have  sustained  arises  from 
their  having  been  kept  out  of  their  money.  That  is  a 
matter  to  be  calculated  by  the  interest  of  the  money  up 
to  the  time  when,  by  the  course  of  practice,  the  money 
could  have  been  obtained  out  of  Court  It  appears  from 
the  report  of  the  trial,  that  there  were  no  circumstances 
submitted  to  the  jury  to  shew  that  the  plaintiffs  had  sus- 
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Bseh.  efPkat,  tained  any  special  damage.     The  verdict  is,  therefore,  in 
-     my  opinion,  right. 


Startup 
o. 

OORTAZZI. 


GuRNEY,  B.,  concurred. 


Rule  refused. 


In  an  informa- 
tion founded 
upon  the  6 
Geo.  4,  c.  108, 
8.  45,  tlie  first 
count  cliaiged 
the  defendant 
with  asaisting 
and  being 
otherwise  con- 
cerned in  un- 
shipping goods 
liable  to  the 


The  Attokney-General  v.  Tomsett. 

X  HIS  was  an  information  filed  by  his  Majesty's  Attor- 
ney-General ;  the  first  count  of  which  charged  that  the 
defendant  at  Raicliffe,  in  the  county  of  Middlesex,  was  as- 
sisting arid  otherwise  concerned  in  unshipping  from  a  certain 
vessel  divers  goods,  to  wit,  39,8^$  ells  of  foreign  manufac- 
tured silk,  &c.  the  said  silk,  &c.  being  then  and  there  goods 
liable  to  the  payment  of  duties  of  customs,  the  said  duties 
of  customs  for  the  same  not  having  been  first  paid  or  se- 
tomrtheduUes  Cured,  contrary  to  the  form  of  the  statutes  in  such  case 
not  having  been  made  and  provided.     The  second  count  charfi:ed  that  cer- 

paid  or  secured.       ^  ■  ,  ° 

The  second  tain  other  goods,  to  wit,  39,82^  ells  of  foreign  manufactured 

tibaToertidn  ^^^K  &c.  the  said  silk,  &c.  being  goods  liable  to  the  pay- 

S^' mMtlTf  inen^  of  duties,  which  had  been  then  and  there  unshipped 

duties,  which  without  the  duties  thereon  having  been  first  paid  or  se- 

had  been  un- 
shipped without 

the  duties  having  been  paid,  came  to  the  hands  and  possession  of  the  defendant,  he  well  knowing 
that  the  same  had  been  illegally  unshipped  ;  and  the  third  count  charged  the  defendant  with 
knowingly  harbouring,  keeping,  and  concealing  certain  goods  liable  to  the  payment  of  duties,  he 
well  knowing  that  the  same  were  goods  that  had  been  illegally  unshipped.  On  the  trial  it  was 
proved  that  the  goods  were  received  from  a  boat  in  the  Dtwntt  •  mile  or  two  from  the  shore, 
within  the  limits  of  the  port  of  Dooer,  into  a  hoy  hired  by  the  defendant  at  that  port  for  the  pur- 
pose of  receiving  them;  and  that  they  were  brought  in  the  hoy  into  tlie  river  TKamet,  and  were 
there  seised  by  the  custom-house  officers  within  the  pott  of  London: — Held,  that  the  informatkm 
was  sustained  by  the  evidence,  inasmuch  as  it  shewed  that  the  defendant  at  Dorer,  and  therefore 
clearly  within  the  United  Kingdom,  was  "concerned  in  the  unshipping,"  as  he  there  hired  the 
master  of  the  hoy  to  take  the  goods  on  hoard. 

Held,  also,  that  even  supposing  that  the  defendant's  act  of  assistance  or  concern  in  the  unship- 
ment  must  be  considered  to  have  taken  place  through  the  agency  of  the  master  of  the  hoy,  at  the 
place  where  the  unshipment  was  made,  namely,  in  the  Doums,  and  that  such  place  was  not 
-  within  the  United  Kingdom,"  In  the  sense  ascribed  to  those  words  in  the  6  Geo.  4,  e.  lOS, «.  45, 
that  when  the  master  of  the  hoy,  he  being  the  defendant's  agent,  brought  the  goods  into  (he  port 
of  London,  the  defendant  was  properly  charged  as  having  them  in  his  possession  within  the  United 
Kingdom. 
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cured  J  contrary  to  the  form  of  the  statute,  &c.  came  to  Bteh.  rfPUat, 
the  hands  and  possession  of  the  said  defendant,  he  the 
said  defendant  well  knowing,  at  the  same  time  when  the 
said  last-mentioned  goods  so  came  to  his  hands  and  pos- 
session, that  the  same  had  been  illegally  unshipped  as 
aforesaid  9  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  The  third  count  chained  that  the 
said  defendant,  on  &c«,  at  *&c.,  did  knowingly  harbour, 
keep,  and  conceal,  and  did  knowingly  permit  and  sufier 
io  be  harboured,  kept,  and  concealed,  certain  other  goods, 
to  wity  S9,82S  ells  of  foreign  manufactured  silk,  &c.  the 
said  silk,  &c.  being  goods  liable  to  the  payment  of  duties: 
he  the  said  defendant  when  he  so  harboured,  kept,  and 
concealed,  and  so  permitted  and  suffered  to  be  harboured, 
kept,  and  concealed  the  same  goods,  well  knowing  that 
the  same,  and  erery  part  thereof,  were  goods  that  had 
been  illegally  unshipped  as  aforesaid,  to  wit,  at  Rateliffe 
aforesaid,  contrary  to  the  form  of  the  statute,  &c.  To 
this  information  the  defendant  pleaded  not  guilty. 

The  information  was  tried  before  jtUersan,  B.,  at  the 
sittings  after  last  Michaelmas  Term,  when  it  appeared 
that  the  goods  in  question  had  been  received  from  a  vessel 
in  the  Downs,  in  the  course  of  her  voyage  to  London,  into 
a  Dover  hoy  (which  had  been  hired  by  the  defendant  at 
Dover)  about  two  miles  from  the  shore,  but  within  the  limits 
of  the  port  of  Dover,  according  to  the  limits  of  that  port  as 
set  out  by  the  commissioners  appointed  under  the  statute 
IS  &  14  Car.  2,  c.  11.  The  goods  were  brought  into  the 
river  Thames  in  the  Dover  hoy,  and  were  there  seized  by 
the  officers  of  the  customs.  A  verdict  having  been  found 
for  the  Crown  under  the  direction  of  the  learned  Judge, 
W.  Clarkson,  in  Hilary  Term  last^  obtained  a  rule  for  a 
new  trial,  on  the  ground  that  the  goods  in  question  were 
not  unshipped  within  the  United  Kingdom,  but  on  the 
high  seas,  in  a  place  where  the  commissioners  appointed 
under  the  statute  IS  &  14  Car.  S,  c.  11,  had  no  authority 


178  CASES  IN  THB  SXCHEQUKR, 

****•  y  ^'^j  to  assign  the  limits  of  the  port  of  D&ver^  and  consequently 
that  there  had  been  no  illegal  unsbipment  of  the  goods. 

The  SoUcitor^OeneraliSir  fV.  W.FoUeti),  Tanered,9nd 
Kaye^  shewed  cause.*— This  information  is  framed  upon  the 
statutes  Geo.  4,  c.  108,  s.  45,  which  enacts,  **  That  every 
person  who  shall,  either  in  the  Uniied.Kingdam  or  the  Isk 
etMan^  assist  or  be  otherwise  concerned  in  the  unshipping 
of  any  goods  which  are  prohibited,  or  the  duties  for  which 
have  not  been  paid  or  secured,  or  who  shall  knowingly,  har- 
bour, keep,  or  conceal,  or  shall  knowingly  permit  or  suffer 
to  be  harboured,  kept,  or  concealed,  any  goods  which 
have. been  illegally  unshipped  without  payment  of  duties, 
or  which  have  been  illegally  removed  without  payment  of 
the  same  from  any  warehouse  or  place  of  security  in  which 
they  may  have  been  originally  deposited,  or  shall  know- 
ingly harbour,  keep,  or  conceal,  or  permit  or  suffer  to  be 
harboured,  kept,  or  concealed,  any  goods  prohibited  to  be 
imported,  or  to  be  used  or  consumed  in  the  United  King- 
dom or  in  the  Isle  of  Man;  and  every  person  either  in  the 
United  Kingdom  or  the  Isle  of  Man,  to  whose  hands  and 
possession  any  such  uncustomed  or  prohibited  goods  shall 
knowingly  come,  shall  forfeit  either  the  treble  value 
thereof,  or  the  penalty  of  100/.,  at  the  election  of  the  offi- 
cers of  his  Majesty's  customs."  The  goods  in  question 
had  been  imported  into  the  United  Kingdom,  and  ac- 
cording to  the  6  Geo.  4,  c.  1 1 1 ,  s.  S,  the  duties  are  to  be 
paid  on  the  importation ;  they  were,  therefore,  liable  to 
the  payment  of  duties.  The  time  of  importation  is,  by  the 
6  Geo.  4,  c.  107,  s.  12S,  defined  to  be  when  the  ship 
shall  have  actually  come  within  the  limits  of  the  port  at 
which  such  ship  shall  in  due  time  be  reported.  That  de- 
finition is  repeated  in  the  2  &  3  fV.  4,  c  52,  s.  125.  The 
goods  in  question  having  arrived  in  the  Downs^  within  the 
limits  of  the  port  of  Dover,  were  liable  to  the  duties  of 
customs ;  and  those  duties  not  having  been  paid,  the  un* 
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shipment  into  the  Dover  hoy  was  an  illegal  unshipment.  ^eA.  ofFUmi, 
It  is  however  contended,  that  the  place  in  the  Doums 
where  the  goods  were  unshipped  was  on  the  high  seas, 
and  consequently  that  they  were  not  unshipped  within  the 
United  Kingdom.  But  it  is  not  necessary  to  render  a 
person  liable  to  the  penalties  of  the  act  that  the  unship* 
ment  should  be  within  the  United  Kingdom ;  for  the  sec- 
tioD  upon  which  the  information  is  founded  does  not  say 
that  the  unshipment  is  to  be  within  the  United  Kingdom. 
It  ia  sufficient  if  the  person  render  assistance,  or  be  other- 
wise concerned  in  that  act  within  the.  United  Kingdom ; 
consequently  it  is  enough  if  the  defendant,  being  at  the 
time  within  the  United  Kingdom,  was  concerned  in  un« 
shipping  the  goods.  The  place,  however,  where  the  goods 
were  unshipped  was  within  the  United  Kingdom,  for  it 
was  within  the  limits  of  the  port  of  Dover,  according  to 
the  limits  of  that  port  as  set  out  by  the  commissioners 
under  the  IS  &  14  Car.  2,  c.  1 1,  s.  14.  It  is  objected  that 
they  had  no  authority  to  include  within  those  limits  any 
part  of  the  high  seas,  because  the  statute  only  authorises 
them  to  assign  the  limits  of  the  ports  within  the  kingdom 
of  England.  There  is  nothing  to  shew  that  the  Jimits  as- 
signed to  the  port  o(  Dover  are  not  within  the  kingdom  of 
England;  for  that  is  not  confined  to  low  water  mark ;  but 
the  narrow  seas  have  always  been  considered  as  wholly 
within  the  kingdom  of  England.  The  statute  1  Elin.  c. 
II,  to  which  the  statute  13  &  14  Car. 2  refers,  and  which 
first  authorized  commissioners  to  appoint  places  for  land* 
ing  goods,  directs  them  to  assign  places  for  that  purpose 
in  all  ports,  havens,  creeks,  or  roads.  Now,  roads  are 
on  the  high  seas  beyond  low  water  mark ;  which  shews 
that  the  legislature  considered  that  the  kingdom  aiEng^- 
lamd  extenied  beyond  low  water  mark.  Besides,  this  is 
the  case  of  a  Brkisk  subject,  and  not  of  a  fioreigner,  and 
be  is  therefore  precluded  from  denying  the  extent  of  the 
king's  dominions.  But,  in  point  of  fact,  it  is  proved  that 
the  unshipping  was  in  the  river  Thames^  in  the  port  of 
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Bxeh.pf  Pkai,  London;  for,  although  they  were  put  on  board  the  hoy 
in  the  Downs,  they  were  in  the  defendant's  possession  by 
means  of  his  agent  in  the  port  of  London. 

Plait  and  W.  Ctarkson,  contrd. — In  order  to  support 
this  information,  an  illegal  unshipping  of  goods  must  be 
shewn.  This  is  not  to  be  looked  upon  as  a  question  con- 
cerning subjects  only,  because  the  term  used  in  the  statute 
is  "  every  person/'  which  would  apply  equally  to  fo- 
reigners, and  they  might  be  held  liable  to  the  penalties 
imposed  by  the  act.  The  Court  will,  therefore,  pause  be- 
fore they  put  the  construction  contended  for  by  the  Crown 
on  this  act.  Every  count  in  the  information  avers  that 
the  goods  were  illegally  unshipped,  and  every  branch  of 
the  section  of  the  act  upon  which  they  are  founded  refers 
to  goods  which  have  been  illegally  unshipped.  The  har- 
bouring and  concealing  applies  only  to  such  goods  as  have 
been  illegally  unshipped,  and  that  must  have  taken  place 
within  the  kingdom  of  England.  Even  admitting  that  the 
enactment  in  the  statute  of  Car.  2  has  the  meaning  con- 
tended for,  it  cannot  affect  the  limits  of  the  kingdom  of 
England.  The  commissioners  might  have  had  power  to 
vary  the  limits  of  the  ports,  but  they  had  no  power  to 
alter  the  ancient  boundaries  of  the  kingdom.  [Alderion,  B. 
— The  Downs  are  within  the  ancient  limits  of  England,]i 
It  is  submitted  that  the  narrow  seas  are  not  part  of  the  king- 
dom of  England.  [Alderson,  B. — The  authority  of  Lord 
Hah  (a)  is  to  the  contrary:  he  says  they  are  within  the 
kingdom.]  No  doubt  they  are  part  of  the  dominions  of  the 
king  of  England,  and  so  are  the  colonies ;  but  it  is  sub- 
mitted they  are  not  within  the  kingdom  of  England.  If  they 
were,  they  would  be  within  some  county,  but  that  is  not  pre- 
tended. The  j  urisdiction  of  the  admiralty  and  the  common 
law  judges  divide  between  high  and  low  water  mark.  The 
warrants  of  the  Chief  Justice  of  the  King*s  Bench,  which 

(a)  De  Jure  Maris,  c.  4. 
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are  tested  <*  England,  to  wit,"  are  of  no  authority  in  the  JK»ft*^/fMt» 

Dawns.    [Gumeyf  B. — ^It  is  necessary  to  get  the  siher 

oar  from   the  admiralty  to  authorize  an  arrest  there.} 

Lord  Hale,  in  his  Treatise  De  Jure  Maris  (a),  states,  that 

a  doubt  existed  whether  a  suhsidy  became  due  by  the 

ooming  into  the  narrow  seas,  being  the  king's  dominions. 

The  statute  6  Geo.  ^,  c.  108,  s.  8,  which  prohibits  cevtaio 

▼essels  from  nayigating  within  the  distance  of  four  leagues 

from  the  coast  of  that  part  of  the  United  Kingdom  which 

lies  within  the  North  Foreland  and  Beachy  Head,  shews 

that  the  legislature  considered  the  coast,  that  is,  the  low 

water  mark,  as  the  verge  of  the  kingdom  of  England. 

[BoUand,  B.— The  object  of  that  statute  was  to  prohibit 

the  taking  of  goods  into  any  coasting  vessel  at  sea.]   This 

is  not  charged  as  being  a  coasting  vessel     [Gumeyt  B. 

— ^No;  but  may  not  the  unsbipment  have  been  illegal  on 

that  account  ?    The  charge  is,  that  these  goods  had  been 

illegally  unshipped.] 

The  SoUdtor-General  in  reply  (i).^In  the  statute  6 
Geo.  4,  c.  107,  the  terms  '<  port/  and  <'  limits  of  the  port/' 
aie  used  in  several  clauses :  but  from  the  different  provi- 
sions of  the  statute  it  is  clear  that  the  legislature  did  not 
eonfine  the  meaning  of  those  terms  to  that  which  is  within 
low  water  mark.  In  common  understanding  the  port  ge* 
nerally  includes  a  considerable  portion  of  the  high  seas,  as 
is  the  case  at  Portsmouth  and  Pljfmouth.  But  even  ad* 
mitting  that  the  port  must  be  within  the  kingdom  of  Eng^ 
bmdf  there  can  be  no  reason  why  the  legislature  should 
not  provide,  that,  within  a  circuit  round  the  limits  of  the 
port,  goods  should  not  be  unshipped ;  and  if  they  have 
doae  so,  that  would  be  binding  on  a  subjeet  of  this 

(a)  Vm  tertisy  c.  20.  the  Court,  on  the  sathority  of  the 

(h)  A  considenble  discasrion      JUomey- General  ?.    CourtUe,  9 

took  plsce  SB  to  the  riglit  of  the     Price,  466,  held  tkst  he  was  enti- 

SoKdtor-Oeaerai  to  reply;    but     tied  to  do  eo. 

VOL.  II.  N  c.  M.  R. 
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^^£/^^*  country.  [Parie,  B.— Can  there  be  an  illegal  anshipttient 
without  a  putting  on  land  !  This  would  have  been  illegal 
within  the  statute  8  Anne,  c.  7,  s.  17,  which  prohibits 
goods  from  being  unshipped  with  intention  to  be  laid  on 
land ;  but  that  statute  is  repealed  by  the  6  Geo.  4,  c.  105 ; 
and  that  prohibition  has  not  been  re-enacted.]  It  is  sub- 
mitted that  it  has  in  effect  been  re-enacted  by  the  6  Geo.  4, 
c.  107,  s.  2f  which  provides  that  bulk  shall  not  be  broken 
before  report  and  entry  of  the  goods. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by— 
Parke,  B. — After  stating  the  information,  he  proceeded 
as  follows :  The  information  is  founded  upon  the  statute 
6  Geo.  4,  c.  108,  s.  45,  which  enacts, ''  That  every  person 
not  arrested  and  detained  as  hereinafter  mentioned,  who 
shall  either  in  the  United  Kingdom,  or  the  Isle  of  Af an^ 
assist  or  be  otherwise  concerned  in  the  unshipping  of  any 
goods  which  are  prohibited,  or  the  duties  for  which  have 
not  been  paid  or  secured,  or  who  shall  knowingly  har- 
bour, keep,  or  conceal,  or  shall  knowingly  permit  or  suffer 
to  be  harboured,  kept,  or  concealed,  any  goods  which 
have  been  illegally  unshipped  without  payment  of  duties, 
or  which  have  been  illegally  removed  without  payment  of 
the  same  from  any  warehouse  or  place  of  security  in 
which  they  may  have  been  originally  deposited,  or  shall 
knowingly  harbour,  keep,  or  conceal,  or  permit  or  suffer 
to  be  harboured,  kept,  or  concealed,  any  goods  prohibited 
to  be  imported,  or  to  be  used  or  consumed  in  the  United 
Kingdom  or  in  the  Isle  of  Man;  and  every  person  eithei^ 
in  the  United  Kingdom  or  the  Isle  of  Man  to  whose  hands 
and  possession  any  such  uncustomed  or  prohibited  goods 
shall  knowingly  come,  shall  forfeit  either  the  treble  value 
thereof,  or  the  penalty  of  100/,,  at  the  election  of  the 
commissioners  of  his  majesty's  customs." 
These  goods  were  received  from,  a  boat  into  a  Dover 
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hoy  (in  the  course  of  her  voyage  to  London^  off  Detzl,)  a  Sxeh.  of  PUat, 

mile  or  two  from  shore,  within  the  limits  of  the  port  of 

Dwoer  as  these  limits  are  set  out  by  the  commissioners 

under  the  statute  13  &  14  Car.  S.  c.  11.     They  were 

brought  into  the  river  Thames  in  the  Hover  vessel,  and 

were  there  seized  by  the  officers  of  the  customs.    The 

objection  taken  by  the  counsel  for  the  defendant  is,  that 

this  is  not  an  unshipping  forbidden  by  the  statute  law, 

being  upon  the  high  seas ;  whereas  the  unshipping  ought 

to  be  in  the  United  Kingdom,  and  within  the  body  of 

some  county. 

We  do  not  consider  it  necessary  to  decide  upon  the 
present  occasion,  whether  the  unshipping  within  the 
limits  of  the  port  of  Hover  assigned  by  order  of  the  King's 
commission  would  be  an  unshipping  in  the  United  King- 
dom, within  the  meaning  of  the  said  statute,  because  it 
was  proved  that  the  defendant  at  Doter^  and  therefore 
clearly  within  the  United  Kingdom  in  the  narrowest  sense 
of  these  words,  was  ''  concerned  in  the  unshipping,*"  inas- 
much as  he  there  hired  the  master  of  the  hoy  to  take  the 
foreign  silk  on  board,  which  in  pursuance  of  that  hiring 
he  afterwards  did ;  and  we  think  that  there  is  no  doubt  but 
that  the  unshipping  from  the  boat  into  the  hoy  with  a 
view  of  laying  on  land  without  paying  the  duties,  and  no 
duties  having  been  paid  or  secured,  is  an  illegal  unship- 
ment  vrithin  the  meaning  of  this  section. 

But  even  supposing  that  the  defendant's  act  of  assist- 
ance or  concern  in  the  unshipment  must  be  considered  to 
have  taken  place  through  the  agency  of  the  master  of  the 
hoy»  at  the  place  where  the  unshipment  was  made,  and 
that  such  place  was  not ''  in  the  United  Kingdom,"  in  the 
sense  ascribed  to  that  word  in  the  section  in  question,  there 
seems  to  us  to  be  no  doubt  but  that  the  offence  described 
in  the  second  count  has  been  committed,  for  the  goods 
were  seised  in  the  body  of  a  county,  in  the  possession  of 
the  master  of  the  hoy,  who  was  for  this  purpose  the  de- 
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£mA.  ti  Pkm,  feodan^s  agent;  and  the  master  knew  diat  they  had  been 
•Nishipped  wkh  btent  to  be  laid  on  land,  and  without  tlie 
paynwnt  of  duties,  and  Aat  such  duties  had  not  been  paid 
or  secured* 

If  this  eonstructian  be  not  correct,  and  to  bring  thii 
case  within  this  seeticm  the  unshipment  itself  must  he 
within  some  eonnty,  the  consequence  would  ht,  that  in  a 
great  manj  eases  the  penalty  would  not  attach ;  for  if  on* 
customed  goods  were  actually  seised  on  shove  in  the  hands 
of  a  person  who  had  himself  unshipped  them,  he  would 
not,  according  to  the  argument  of  the  defendant,  be  liaUe, 
if  such  unshipment  had  taken  place,  or,  as  it  often  does, 
on  the  open  coast,  whilst  the  vessel  itself  from  which  they 
are  unshipped  is  afloat  or  on  the  sea,  and  not  within  the 
common  law  jurisdiction  of  a  county* 

We  therefore  think  that  the  rule  which  has  been  ob- 
tained for  a  new  trial  mast  be  discharged. 

Rule  discharged* 


Morris  smd  Another  e.  Parkinson. 

Where  Ui«  ^^'^  ^*^  ^^^  Master,  on  taxation  of  the  plaintiflTs  bill 

Matter  on  tan-  oF  costs,  decided  that  one  of  the  actions  in  which  the  costs 

tioD  decided 

that  ona  of  the  had  been  incurred  had  been  improperly  brought,  and  on 
the  mu'had^^^  that  ground  disallowed  those  costs,  by  which  more  than 
been  incamd,     one-sizth  of  the  bill  was  taken  off. 

had  been  im- 
properly 

disallowed  DowUtig  now  moved  for  a  rule  to  shew  cause  why  the 

whiSi^ore**^  defendant  should  not  be  allowed  the  costs  of  taxation. — 

*f*h*°fr'*'*  T^y^i^  is  the  ordinary  application  under  the  statute  8  Geo. 

taken  off :»  S,  c.  S3,  s.  23;  and  it  was  decided  in  Higgins  v.  Wool- 

attoraejwaf*  coH{a\  that  where  an  attorney's  bill  is  reduced  on  taxa- 

boond  to  iMj      ^jon  \^y  d  gjxtii  p^|.(  that  the  client  is  entitled  to  the  costs 

tne  cotts  of  ^  * 

aiation. 

(a)5B.&€.760;  S.C.  8D.(cR.689. 
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of  taxation,  as  they  ate  not  is  the  diicretion  of  the  Courts*  ^^.^''^ 
He    also    cittd  Eboood   v.   Pearce  (a),    and  Baker  v. 
Willi  (b). 

CMIiom  shewed  eause  m  the  first  xnstaneew — In  White  y. 
Mibier(c)  it  was  held  that  the  sttomej  is  not  compdlable 
to  pay  the  costs  of  taxation  where  the  deduction  of  one- 
sixth  is  occasioned,  not  by  particular  items  being  reduced 
by  taxation,  but  by  a  whole  branch  of  it  being  disaUowed. 
That  case  is  in  point,  as  here  the  Master  disalknred  one 
branch  of  the  biH.  That  dedrion  was  recognised  by  the 
Comrt  of  King^s  Bench  in  the  case  of  Aff&  t.  Reveti  (d). 

Lced  Abikgib,  C*  B.'*  It  is  not  necessary  far  us  to  go 
the  length  of  saying  that  the  case  of  White  y.  Jdilmer  has 
been  OTemded.  I  take  that  case  to  have  decided  this,  that 
where  an  attorney  charges  a  person  wrongfully  with  the 
costs,  and  the  whole  are  disallowed,  the  bill  is  not  to  be 
considered  as  taxed.  But  if  when,  for  a  particular  reason, 
the  Master  thinks  that  the  attorney  ought  not  to  have 
charged  a  specific  item,  and  disallows  it,  by  which  the 
bin  is  reduced  by  one-sixth,  the  attorney  is  not  to  pay 
the  costs  of  taxation,  it  would  follow  that  in  every  case 
where  an  item  is  inserted  which  the  Master  disallows  as 
not  chargeable  at  all,  it  would  be  said  that  that  item  was 
not  taxed,  and  consequently  the  bill  not  reduced  by  taxa- 
tion. We  cannot  lay  down  the  rule  as  contended  for,  as 
such  a  decision  would  open  the  door  to  controversy  in 
every  case  where  the  bill  wss  reduced  one-sixth  on 
tszatioii. 

Parks,  B. — It  is  not  necessary  to  say  whether  the  de- 
cision in  the  case  of  Whiie  v.  Miher  be  right  or  wrmig, 

(a)  1  M.  &  Scott,  159;    S.  C.  (e)  2H.BI.367. 

8  Bing.  83.  (<0  3  Ne?.  &  Man.  767. 

(6)  2Cr.&M.415. 
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'^\^'^'  because  this  is  distinguishable  from  that  case.  There 
the  sum  was  struck  out  because  the  defendant  was 
not  chargeable  with  it,  and  it  ought  to  have  been  charged 
to  another  person.  In  the  present  case  the  sum  in  ques- 
tion was  disallowed,  because  the  attorney  ought  not  to 
have  charged  this  item  at  all,  and  therefore  it  ought  never 
to  have  been  inserted  in  the  bill. 


Bolland,  B. — There  was  a  case  which  came  before 
this  Court  from  the  nortliem  circuit,  where  a  sum  oflSL, 
being  the  amount  of  fees  to  counsel  advanced  by  the  client 
to  the  attorney^  was  struck  out  of  the  bill ;  and  the  ques- 
tion whether  the  general  rule  on  taxation  applied  was 
brought  before  this  Court,  and  they  decided  that  it  did, 
and  the  attorney  was  compelled  to  pay  the  costs  of 
taxation. 


GuRNiY,  B.,  concurred. 


Rule  absolute,  with  costs. 


Pbrcival  and  Others  r.  Frampton. 


Assumpsit  by  the  indorsee  against  the  indorser  of  a 
promissory  note  made  by  R.  S.  Atcheson,  dated  the  1st  of 


Action  by  the 
iudoriees 
against  the  in- 
doner  of  a  pro- 
missory note  for  SOOL  Plea,  except  as  to  the  sum  of  200/.,  that  the  note  was  made  and  deliTered 
to  the  defendant  in  order  that  he  might  indorse  it  for  the  accommodation  of  the  maker,  to  enable 
him  to  obtain  advances  of  money  thereon ;  that  the  plainti  A  liad  only  advanced  to  the  amount  of 
200/.,  and  that  there  was  no  consideration  for  the  residue. — Replication,  that  the  plaintiA  were 
the  holders  of  the  note  for  good  and  valnable  consideration  given  to  the  maker  in  respect  of  their 
being  the  holders  of  the  note  to  the  full  amount  thereoil 

Heldt  first,  on  this  issue,  that  it  was  not  incumbent  upon  the  plaintiffs,  in  the  flnt  instance,  to 
prove  the  consideration  given  for  the  note;  but  that  it  was  necessary  for  the  defendant  to  begin, 
and  impeach  the  plaintiff's  title. 

Held,  secondly,  it  having  been  proved  that  more  than  500/.  being  dne  from  the  maker  to  the 
plaintifft  at  the  time  the  note  was  paid  in  to  them,  tbey  entered  the  note  as  a  bill  discounted  to 
his  credit,  but  that  198/.  only  was  actually  paid  to  him,  that  that  was  equivalent  to  their  having 
advanced  the  amount  mentioned  in  the  note,  and  was  a  giving  of  a  valuable  consideration  within 
the  meaning  of  the  issue. 

Held,  thirdly,  that  if  the  note  were  given  to  them  as  a  security  for  a  previous -debt,  the  ptaintifi 
might  be  properly  stated  to  be  the  holders  for  a  valuable  consideration. 
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November,  18S4,  for  the  sum  of  500/.,  payable  to  the  ^*^  of  PUat, 
order  of  the  defendant,   and  by  him  indorsed  to  the  ^ 

plaintiffs*  Pbrcival 

Plea  to  the  whole  declaration,  except  as  to  the  sum  of  frampton. 
2OOA9  that  Atcheson  made  and  delivered  the  note  to  the 
defendant  for  the  purpose  of  being  indorsed  by  him  for 
the  use  and  accommodation  of  the  said  R,  S.  Aichesan, 
and  to  enable  him  to  obtain  advances  of  money  thereon, 
and  without  any  other  purpose  or  consideration.  The 
plea  then  went  on  to  aver,  that  the  note  was  indorsed  by 
the  defendant  to  enable  the  said  R.  S.  AtcAeson  to  obtain 
advances  from  the  plaintiffs,  but  that  the  .plaintiffs  had 
advanced  only  to  the  amount  of  200/.,  and  that  there  was 
no  consideration  for  the  residue  of  the  note. 
.  Replication,  that  the  said  plaintiffs  were  and  still  are 
the  holders  of  the  said  note  for  good  and  valuable  con- 
sideration given  by  them  the  said  plaintiffs  to  the  said 
R.  S.  AtchesoHf  in  respect  of  their  being  the  holders  of 
such  note,  to  the  full  amount  thereof. 

At  the  trial  before  Gumejf,  B.,  at  the  London  Sittings 
after  last  Hilary  Term,  it  was  insisted  on  the  p^rt  of 
the  defendant,  that,  upon  these  pleadings,  the  plaintiffs 
were  bound  to  begin,  and  to  prove  the  consideration  which 
they  had  given  for  the  note.  The  learned  Judge,  howp 
ever,  decided  that  the  rule  was  otherwise.  The  plaintiffs, 
however,  who  were  bankers,  called  one  of  their  clerks, 
who  proved  that  the  note  was  entered  in  their  books  to  the 
account  of  Aicheson,  who  was  a  customer  at  their  bank, 
as  a. bill  dbcounted  to  his  credit,  the, discount  being  de* 
ducted.  It  was  also  proved  that  the  sum  of  198/.  only 
was  advanced  after  the  note  was  paid  in,  but  that  there 
was  a  balance  due  from  Aicheson  at  the  time  it  was  paid 
in  exceeding  the  amount  of  the  note.  It  was  objected  for 
the  defendant  that  this  evidence  did  not  prove  the  issue 
raised  by  the  pleadings,  inasmuch  as  the  note  was  not 
given  to  be  applied  to  an  antecedent  account  between  the 
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^^^T'^  parties,  bat  as  a  seonrity  for  future  adirmnoes.  The  feanied 
-    Judge  haTing  oTeimled  this  objedaoo,  the  jury  found  a  rer* 
Pbrciyal      diet  for  the  pbintiffs,  with  damages  to  the  amount  of  B06L 
FsAmroit. 

J.  Hendersom  now  moved  for  a  new  triaL--*OQ  these 
pleadings  it  stands  admitted  that  there  was  no  consi* 
deration  between  the  maker  and  the  payee,  or  between 
the  payee  and  the  plaintiflsi  hb  indorsees;  and  the 
pbdntiffs  hare  undertaken  to  prove  that  diey  gave  consi- 
deration to  the  maker  to  the  fall  amount,  which  they  have 
fa&ed  in  doing.  PHmd  faae^  an  indorsement  implies  a 
consideration,  but  here  the  presumption  of  hw  is  repelled 
by  the  language  of  the  pleadings,  and  the  plaintiflb  are 
bound  to  prove  what  they  have  alleged,  t^w.  that  they,  the 
indorsees,  gave  foil  consideration  to  the  maker,  with  whom 
they  have  no  privity  on  the  note.  The  affirmative  of  the 
issue  in  substance  as  well  as  in  form  lies  upon  the  plaintifis. 
The  evidence  which  the  plaintift  adduced  shewed  that 
they  did  not  give  to  the  maker  consideration  *'  for  and  in 
respeet  of  their  being  holders  of  the  note**  to  a  larger 
amount  than  the  sum  confessed,  it  having  been  proved 
that  198/.  only  was  advanced.  The  act  of  writbg  the 
amount  of  the  note  on  the  credit  side  of  the  aocoont,  and 
the  discount  on  the  debit  side,  was  not  a  giving  of  const* 
deration.  It  left  the  parties  in  the  same  relative  situa* 
tions  as  before,  and  nothing  but  the  sum  of  198/.  was  ad* 
vanced  on  the  fSuth  of  thu  note.  If  so,  the  defiendant, 
being  admitted  to  be  an  accommodation  indorser,  is  not 
liable  beyond  the  sum  actually  paid  to  the  maker  on  the 
credit  of  his  indorsement. 

Parkc,  B.— 4n  this  case  I  think  that  there  ought  to  be  no 
rule.  As  to  the  first  point  raised,  whether  it  was  incumbent 
upon  Ae  plaintiffs  in  the  forst  instance  to  have  proved  the 
consideration  given  for  the  note,  I  am  of  opinion  that  tlie 
learned  Judge  was  clearly  right  in  holding  that  it  was  not. 
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The  only  fiurt  admitted  on  the  pleadings  it,  that  the  in-  ^^^J^**^' 
donement  was  for  the  accommodation  of  the  maker ;  but 
that  raises  no  inference  that  the  plaintiffs  were  holders 
without  consideration.  If  it  had  been  alleged  that  the  bill 
or  note  had  been  obtained  by  fraud,  or  had  been  stolen, 
then  the  inference  might  perhaps  arise  that  the  holder  had 
not  given  full  consideration  for  it,  because  in  such  a  case 
it  would  be  probable  that  the  person  obtaining  the  instru- 
ment would  pass  it  away  for  less  than  its  full  value.  But 
where  there  is  only  the  simple  fact  alleged  of  its  being  an 
accommodation  bill  or  note,  then  the  inference  is,  that  the 
holder  has  given  value  for  it,  because  that  is  the  very  ob- 
ject for  which  the  note  is  given.  The  Court  has  there- 
tore  no  difficulty  in  saying,  that  the  defendant  ought  to 
have  begun  and  to  have  impeached  the  plaintiffs*  title  to 
the  note. 

The  plaintiffs,  however,  in  the  present  case  did  adduce 
evidence  of  the  consideration  which  they  had  given  for  the 
note,  and  it  appeared  from  the  evidence  of  Aeir  clerk, » 
that  after  inspection  of  the  accounts  the  plaintiffs  dis- 
counted the  note  for  Aickesan.  That  is  equivalent  to 
Aeir  having  advanced  the  amount  of  the  sum  mentioned 
in  the  note  to  him.  Supposing  then  that  the  limited  con- 
struction contended  for  is  to  be  put  upon  the  replication, 
the  averment  of  the  note  having  been  discounted  is 
proved  in  fiict.  Besides,  the  replication  would  be  sus- 
tained if  that  were  not  so ;  for  if  the  note  were  given  to 
the  plaintiffs  as  a  security  for  a  previous  debt,  and  they 
held  it  as  such,  they  might  be  properly  stated  to  be  the 
holders  for  valuable  consideration.  I  think  it  may  be  said 
that  they  held  it  for  a  good  consideration,  in  respect  of 
their  being  such  holders,  if  they  gave  credit  to  Atehmm 
on  the  faith  of  the  note. 

Aldbrson,  B.— I  entirely  concur  in  the  opinion  which 
has  been  expressed  by  my  Brodier  Parke.    The  mere 
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ExeK^Pieaty  fact  offli  note  being  an  accommodation  note  does  not  raise 
any  inference  that  the  holder  has  not  given  value  for  it 


1836. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


By  the  Building 
Act,  14  Geo.  3, 
c.  78,t.  100,  it 
ii  enacted,  that 
if  the  plaintiff 
be  nonauited, 
the  defendant 
ahall  haTe  Judg- 
ment to  recoTer 
treble  costa. 
SemUe,  that  in 
auch  a  case  it  is 
not  neceiiary 
fiir  the  defen- 
dant to  enter  a 
auggestioD  on 
the  roll  to  en- 
title himself  to 
treble  coats. 


Wells  v.  Ody  (a). 

X  HIS  was  an  action  of  trespass  for  raising  a  wall,  to 
which  the  defence  set  up  under  the  general  issue  wag, 
that  the  wall  was  a  party  fence  wall,  and  that  the  defen- 
dant had  acted  in  pursuance  of  the  Building  Act,  1.4  Geo. 
3,  c  7&  At  the  trial,  the  plaintiff  was  nonsuited,  no 
notice  of  action  having  been  given  pursuant  to  the  100th 
section  of  that  act*  The  defendant  signed  judgment 
in  the  general  form,  and  the  Master  allowed  him  treble 
costs,  according  to  the  100th  section  of  the  act  A  rule 
having  been  obtained  by  Bompas,  Serjt.,  for  the  Master 
to  review  his  taxation, 

Keliy  now  shewed  cause. — It  was  decided  in  CoUim 
V.  Poney  (6),  which  was  a  case  precisely  similar  to  the 
present,  that  the  defendant  is  entitled  to  treble. costs, 
under  the  100th  section  of  the  13  Geo.  3,  c.  78,  upon  a 
nonsuit.  But  it  is  said,  that  the  defendant,  having  signed 
judgment  without  entering  any  suggestion  on  the  roll, 
and  there  being  no  justification  pleaded,  but  the  general 
issue  only,  he  is  only  entitled  to  single  costs*  .Bui.it 
is  not  the  practice  to  enter  a  suggestion  on  the  roll,  unless 
the  Master  requires  it  to  be  done  before  he  taxes .  the 
costs.  If  the  Master  doubts  whether  treble  costs,  are 
payable,  then  he  may  refuse  to  tax,  unless  a  suggestion 
be  entered.    The  costs  are  taxed  as  in  any  other  case, 


(a).Seean^e,.I2d. 


{h)S  East,  322. 
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and  if  the  party  is  entitled  to  treble  costs,  the  Master  Bati^.tfPkaM^ 
allows  them.    But  if  it  be  necessary  to  enter  a  suggestion, 
it  may  be  entered  at  any  time  before  the  roll  is  carried  in ; 
and  the  Court,  if  they  think  it  is  requisite,  will  permit 
thia  rule  to  be  enlarged  for  that  purpose. 

Bampas,  Serjt.  contrA, — Unless  judgment  is  signed  for 
treble  costs,  the  Master  cannot  tax  them ;  and  it  is  too 
late  now  to  enter  a  suggestion  on  the  roll,  final  judgment 
having  been  signed.  Waichom  v.  Cook{a\  Calveri  y. 
Everard  {b\  Hippesley  v.  Laying  (c).  [Parke^  B. — Those 
were  cases  where  the  defendant  sought  to  deprive  the 
plaintiff  of  costs,  under  the  Court  of  Requests  Acts,  and 
where  the  defendant  had  suffered  the  plaintiff  to  incur 
a  part  of  those  costs,  by  not  applying  to  the  Court  in 
time.]  The  statute  enacts,  that  the  defendant  ^  shall 
have  judgment  of  treble  costs;**  the  award  for  treble  costs 
is,  therefore,  a  necessary  part  of  that  judgment,  to  entitle 
the  defendant  to  them.  There  must  be  some  statement 
on  the  record  to  warrant  the  judgment,  otherwise  it  is 
erroneous.  Dunbar  v.  Hitchcock  (d).  But  there  is,  on 
this  record,  no  authority  to  the  Master  to  tax  treble 
costs ;  and  he  ought  not  to  have  done  so,  without  a  sug- 
gestion being  entered  on  the  roll. 

Lord  Abinoxr,  C.  B. — Even  assuming,  that,  according 
to  the  words  of  the  statute,  there  must  be  judgment 
entered  up  for  treble  costs,  is  it  necessary  that  it  should 
be  entered  up  before  taxation?  If  the  defendant  means 
to  enter  up  judgment  for  treble  costs,  and  the  Master 
taxes  treble  costs,  can  there  be  any  objection  to  that,  in 
this  stage  of  the  proceeding  ?  The  only  judgment  now 
is  the  judgment  of  nonsuit.  If  the  defendant  signs  final 
judgment  for  treble  costs,  and  he  enters  up  judgment, 

(a)  2  M.  &  S.  348.  (c)  7  D.  &  R.  265 ;  4  B.  &  C.  8(53. 

(6)  6  M.  &  S.  510.  (d)  3  M.  &  Selw.  591. 
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Egeh.  cfputu,  without  entering  a  suggestion,  then  the  plaiDtiff  may  have 
a  right  to  complain.  If  the  defendant  had  now,  or  at  anj 
time  before,  applied  for  leave  to  enter  a  snggesdoo,  die 
Court  would  grant  it  him. 

Parke,  B. — I  have  no  difficulty  in  saying,  that  the 
Court  would  allow  the  defendant  to  enter  a  suggestion 
now,  if  he  applied  for  leave  to  do  so*  There  are  some 
cases  in  which  there  must  be  a  suggestion  entered  up, 
as  where  the  defendant  seeks  to  deprive  the  plaintiff  of 
oosts  under  the  Court  of  Requests  Acts ;  but  here  the 
judgment  would  be  regular  without  such  suggestion  beiag 
entered.  If  the  defendant  entered  up  judgment  for  treble 
oosts,  the  Court  could  not  see,  from  the  judgment,  whether 
be  had  charged  treble  costs  or  not.  It  was  held  in  Fkday 
v»  Seaion  (a),  that  neither  a  certificate  firom  the  Judge, 
nor  a  suggestion  on  the  roll,  is  necessary  to  entide  a 
defendant  to  double  costs,  under  the  II  Geo*  2,  c  19, 
There,  the  words  in  the  statute  are,  shall  '*  recover 
double  costs."  I  do  not  say  whether  it  is  or  is  not  neces- 
sary to  enter  a  suggestion  in  the  present  case*  If  the  words 
bad  been,  '*  shall  recover  treble  costs/*  it  is  quite  clear, 
on  the  authority  of  that  case,  that  it  would  not  have  been 
necessary  to  do  so. 

Aldbrson,  B. — I  think  the  judgment  for  treble  costs 
means  three  times  what  the  Court  awards  for  costs. 

Rule  diseharged. 
(a)  I  Tsant.  210. 
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Simon  v.  Llotd. 

Assumpsit  for  goods  sold  and  delivered,  money  Atnmptu  for 
lent,  and  on  an  account  stated.  Plea — as  to  the  sum  of  !!^^  „  to^ 
9L  IBs.  9\cLt  that,  after  the  making  of  the  promise,  as  to  fw  ^aftor^e 
that  sum,  and  before  the  commencement  of  the  suit,  the  nwUngofthe 
said  defendant,  at  the  request  of  the  said  plaintiff,  made,  before  the  com- 
and  drew,  upon  a  piece  of  paper,  having  a  bill  of  ex-  STw^the^ 
change  stamp  duty  thereon  of  the   sum  of  U*  6rf.,  a  fon^tf^tthe 

pIsiiiuH  B  re» 

certain  instrument,  purporting  to  be  a  bill  of  exchange,  qwat,  drew, 
without  a  drawer's  name  thereto,  whereby  the  defendant  ^£^  h^^lng  a 
was  requested  to  pay  to  such  person,  or  his  order,  in  Ij^^p^jj^l^f' 
London,  who  should  place  his  name  thereto  as  the  drawer  of  i«-  6A,an  in- 
thereof,  SO/.,  two  months  after  the  date  thereof,  as  for  porting  to  be  a 
▼alue  received  in  goods  and  cash;  that  the  plaintiff  then  ^th^^^^*^' 
requested  the  defendant  to  accept  the  same  towards  pay-  d»^''«  name 

tbeietOf  wbere* 

ment  and  satisfaction  of  the  said  sum  of  9/.  \5s.  9|dl,  and  by  the  defond- 
for  the  said  plaintiff's  benefit  and  accommodation  as  to  ^iTfi'topay to 
the  rest ;  and  that  the  defendant  accordingly  accepted  JJJ^J^^^' 
the  same,  and  delivered  it  to  the  plaindff,  and  thereby  whoihoaid 

place  hia  name 

became  liable  to  pay  to  the  plaintiff,  or  to  such  person  thereto  as 

who  should  place  his  name  thereto  as  the  drawer  thereof,  f^^i^n^* 

or  his  order,  the  sum  of  20/.,  that  is  to  say,  towards  the  ^  ^» " 

^  '      for  Talne  re- 

payment of  the  said  sum  of  9/.  \5s.  9|dL,  and  for  the  cdved;  which 

benefit  and  accommodation  of  the  plaintiff  as  to  the  rest;  tbe  plaindff 

and  that  the  plaintiff  then  accepted  and  received  the  said  J^'SSfdant 

bill  in  and  towards  the  payment  and  satisfaction  of  the  to  accept  to- 

sum  of  9L  \5s.  9|</.    The  plea  then  went  on  to  aver  the  andndifii^on 

of  the  laid  mm 
of  SIp  15«.  9iiL,9nd  for  the  plaintiff's  accoidmodation  as  to  the  rest;  and  which  the  defendant  ac- 
cepted aecordmgf  y,  and  delivered  to  the  plaintiff,  and  thereby  became  liable  to  the  plaintiff,  or  to  such 
person  who  should  pUce  his  name  thereto  as  drawer,  or  his  order,  the  sum  of  304,  Tie.  to- 
wards payment  of  the  sum  of  9L  15«.  9id,,  and  for  the  plaintifTs  accommodation  as  to  the 
rests  and  that  the  plaintiff  acespted  and  neeiTcd  the  faiU  in  satkfoctioa  of  the  sum  of  92. 15i.  9idL, 
and  which  bill  was  not  due  at  the  commencement  of  the  suit. — Non-assumpsit  to  the  rcsiduei — 
Replication,  tliaC  the  bill  remained  nnnegotiated  in  the  bands  of  the  plaintiff,  without  any 
drawer's  name  to  it,  and  unpaid : — Held,  on  demurrer,  that,  under  the  circumstances  alleged  in 
the  plea,  the  plaintiff's  right  to  sue  for  the  original  debt  was  suspended  undl  the  expiration  of 
tfM  two  aontha,  and  of  the  instrument's  beeoering  doe  and  being  ^honoured. 
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Sjcck.  i^Pieat,   liability  of  the  defendant  to  pay  the  bill  to  whoever  might 
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be  the  holder  thereof,  and  that  the  bill  was  not  due  at 
the  commencement  of.  the  suit  As  to  the  residue  of  the 
money  mentioned  in  the  declaration,  the  defendant  pleaded 
nonrossumpsU.  Replication,  that  the  bill  remained  un- 
negotiated  in  the  hands  of  the  plaintiff,  without  any  drawer's 
name  having  been  put  to  it,  and  that  it  remained  unpaid. 
Demurrer  and  joinder. 

R.  V.  Richards  in  support  of  the  demurrer. — ^The  re- 
plication is  bad,  and  is  no  answer  to  the  plea.  The  re- 
cord shews  that  this  action  was  commenced  before  the  bill 
would  have  become  due,  had  it  been  negotiated.  The  alle- 
gation in  the  replication,  that  the  bill  remains  unnegotiated 
in  the  hands  of  the  plaintiff  without  any  drawer's  name 
attached  to  it,  is  immaterial,  as  the  only  thing  necessary 
to  render  the  defendant  liable  is  the  acceptance.  This 
instrument  operated  either  as  a  satisfaction  of  the  debt, 
or,  at  least,  as  a  suspension  of  the  plaintiff's  right  to  sue, 
until  it  became  due,  and  was  dishonoured.  The  plaintiff 
has  received  from  the  defendant,  in  satisfaction  of  the 
original  debt,  an  instrument,  by  which  the  defendant  has 
made  himself  liable  to  the  amount  of  20/.,  and  which  the 
plaintiff  may,  at  any  time,  put  into  circulation.  It  is  of  no 
consequence  that  the  instrument  is  defective  as  a  bill  of 
exchange  until  a  drawer's  name  be  added  to  it,  as  that  may 
be  done  at  any  time ;  and,  even  without  that,  it  would  still 
operate  as  a  promissory  note.  It  may,  therefore,  be  put 
into  circulation,  and  the  defendant  would  be  liable  upon  it 
to  any  bondjlde  holder  to  whom  the  plaintiff  may  transfer 
it.  As  long,  therefore,  as  the  plaintiff  holds  this  coercive 
power  over  the  defendant,  the  plaintiff's  right  to  sue  for 
the  recovery  of  the  original  debt  is  suspended.  If  that 
be  so,  the  replication  is  no  answer  to  the  plea. 

</.  Jervis,  conir&, — ^The  plea  is  bad,  as  the  matter  alleged 
in  it  is  no  answer  to  the  plaintiff's  cause  of  action.     This 
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it  dittiogttishable  from  Kearslake  v.  Morgan  (a),  because,   ^^^^^'^ 
in  that  ease,  the  instrument  was  a  complete  instrument,     % — Z^Ji^^ 
which  this  is  not.    It  is  clear,  that  a  simple,  contract  debt        Simon 
cannot  be  extinguished,  except  by  a  contract  of  a  higher        Llotd. 
nature  as  a  specialty.    It  is  said,  however,  that  it  may 
operate  as  an  accord  and  satisfaction,  but  the  plaintiff  has 
received  no  satisfaction.     He  has  merely  had  a  blank 
acceptance,  which  is  nothing  but  a  promise  to  accept  a 
bill  when  drawn,  or  at  most,  a  mere  promise,  of  no  greater 
weight  than  the  original  contract.    There  is,  therefore, 
no  consideration   for  the  plaintiff's  agreement  to  take 
this  bill  as  a  satisfaction  of  his  debt. 

Parke,  B. — ^The  defendant,  by  putting  his  name  to 
this  paper  as  the  acceptor,  entered  into  a  promise  to  pay 
the  bill,  which  he  cannot  now  get  rid  of,  and  gave  an 
irrevocable  authority  to  put  to  it  the  name  of  any  person 
88  a  drawer,  by  which  he  has  rendered  himself  liable  for 
the  amount.  That  is  a  valuable  consideration  for  an 
agreement  by  the  plaintiff,  that  his  right  to  sue  should  be 
suspended.  It  is,  in  effect,  an  agreement  not  to  sue  for  a 
certain  time,  in  consideration  of  receiving  an  authority  to 
use  the  defendant's  name  for  a  certain  amount,  during 
the  period  of  two  months.  Suppose  the  plaintiff  had 
said,  if  you  will  pay  me  my  debt  at  the  end  of  two 
months,  and  lend  me  IR  for  that  period,  I  will  not  sue 
for  the  debt  until  the  expiration  of  the  two  months ;  that 
would  have  operated  as  a  suspension  of  the  smt  That 
is,  in  substance,  the  present  case.  i 

i 
tA.  JervU  then  prayed  leave  to  amend,  by  traversing  the 
allegation  in  the  plea,  that  the  plaintiff  accepted  the  bill 
in  satisfaction ;  which  the  Court  granted,  on  payment  of 
costs  as  between  attorney  and  client,  the  amendment  to  j 

be  made  within  a  fortnight.  j 

Leave  to  amend. 
(a)6T.R.61d. 
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Paery  9.  Fairuurst,  Til8TON»  Smith^  and  Johmsoh. 


In  an  action  on  (^AS£  against  Carriers. — The  first  count  of  the  declara* 
Se  d^n'lS!^'^^  ^^  atated,  that  the  defendants,  before  and  at  the  time  of 
•I  earrifft,  for  (he  delivery  of  the  goods  and  chattels  to  them,  as  there- 
appeared  from  inafler  next  mentioned,  were,  and  thence  hitherto  have 
^L^the^en-  been,  and  still  are,  common  carriers  of  goods  and  chattels 
^wm  fi^V^  for  hire,  to  wit,  in  the  county  of  Chester.  That  the  plamtiff. 
uwka^ert,  whilst  the  defendants  were  such  common  carriers  as  afore- 
firwwd,  Just  fiftid,  to  wit,  on  &c.,  at  &c.,  caused  to  be  delivered  to  the 
ti^Tconnieir'"'  defendants,  and  the  defendants  then  and  there  accepted 
oommenoed  hu  and  received  of  and  from  the  plaintiff,  divers  goods  and 
to^the  Judge  to  chattek;  to  wit,  a  pair  of  millstones  of  the  plaintiff,  of 
dSIir^^wMrh,  P^eat  value,  to  wit,  of  the  value  of  SOL,  to  be  safely  and 
howeTer,the  securelv  Carried  and  conveyed  by  the  defendants  from 

learned  Judge  ^  ^  ^  ^ 

reAited  todo,  Chester  aforesaid,  to  Newtown,  and  there,  to  wit,  at  NeW' 
Jury  to  n^  ^^^^  aforesaid,  safely  and  securely  to  be  delivered  for 
whether  there     ^^  plaintiff,  for  Certain  reasonable  reward  to  the  defen- 

wai  a  contract  ■^ 

to  forward,  or  a  dauts  in  that  behal£    Yet  the  defendants,  not  regarding 

aarj,  and  they  their  duty  as  such  common  carriers,  but  contriving,  &c 

SJSTa  ^ti^"  did  not  nor  would  safely  or  securely  carry  or  convey  the 

to  forward.  He  gaid  millstones  from  Chester  to  Newtown  aforesaid,  nor 

Teidicttobeen-  then,  to  wit,  at  Newtown,  aforesaid,  safely  or  securely 

fen^^tlbutthe  deliver  die  same  for  the  plaintiff;  but,  on  the  ccmtrary 

tpedaiflnfUngto  thereof,  they,  the  defendants,  being  such  common  carriers 

beiodonedon  w        j»  '  e 

the  fof lea,  that  as  aforesaid,  so  carelessly  and  negligently  behaved  and 

proceed  die^  Conducted  themselves  in  the  premises,  that  by  and  through 

to  theTa"!  ^^^  carelessness,  negligence,  and  default  of  the  defendants 

w.4,c.4S,i.S4.  in  the  premises,  the  said  milktones,  being  of  the  value 

aUowedthe  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  afore- 

Mmnralt^f  ^  Said,  in  the  county  aforesaid,  became  and  were  wholly 

ed**'"*Sw ^  lost  to  the  pLiintiff,  to  wit,  in  the  county  aforesaid. 

on  payment  of 

eoets,  obierring  that  the  learned  Judge  might  haye  allowed  the  amendment,  and  postponed  the 

trial  to  a  ftiture  day,  punnant  to  s.  SS  of  that  itatute. 
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The  second  count  stated,  that  heretofore,  to  wit,  on  Egeh.  of  pieat, 
&Cf  to  wit,  in  the  county  aforesaid,  the  plaintiff,  at  the 
reqaeat  of  the  defendants,  caused  to  be  delivered  to  the 
de&ndantSf  a  certain  other  pair  of  millstones  of  the 
plaintiflr,  of  great  yalue*  to  wit,  of  the  value  of  SO/.,  to  be 
taken  care  of,  and  safely  and  securely  carried  and  con- 
veyed by  the  defendants  to  Newtown  aforesaid,  and  there^ 
to  wit,  at  Newtown  aforesaid,  to  be  safely  and  securely 
deUvered  by  the  defendants  for  the  plaintiff;  and  although 
the  defendants  then  and  there  accepted  and  had  and  re- 
ceived the  said  last-mentioned  milktones,  for  the  purpose 
aforesaid,  and  undertook  the  carriage,  conveyance,  and 
delivery  thereof,  as  aforesaid;  yet  the  defendants,  not 
regarding  their  duty  in  that  behalf,  did  not,  nor  wouldi 
after  such  delivery,  acceptance,  and  undertaking,  as  last 
^foresaid,  take  care  of,  or  safely  or  securely  carry  or  con- 
vey the  said  last-mentioded  millstones  to  Newtown  afore- 
saidf  nor  there>  to  wit>  at  Newtown  aforesaid,  safely  or 
securely  deliver  the  same  for  the  plaintiff;  but,  on  the 
conU^ary  thereof,  so  carelessly,  negligently,  and  improperly 
conducted  themselves  in  the  premises,  that  through  and 
by  means  of  the  carelessness,  negligence,  and  improper 
conduct  of  the  defendants  in  that  behalf,  the  said  last- 
mentioned  millstones,  being  of  tb^  value  aforesaid,  then 
add  there  became  and  were  broken,  damaged,  injured, 
spoilt,  and  wholly  lost  to  the  plaintiff,  to  wit,  in  the 
county  aforesaid. 

The  third  count  alleged  that  the  defendants,  at  their 
request,  had  the  care  and  custody  of  divers,  to  wit,  two 
pairs  of  millstones  of  the  plaintiff,  of  great  value,  to  wit, 
of  the  value  of  50/. ;  yet  &c.  The  fourth  count  was  in 
trover.    The  defendants  pleaded  the  general  issue. 

At  the  trial  before  Vaughan,  J.,  at  the  last  summer  as- 
sizes for  the  county  of  Chester,  the  plaintiff  proved  that  the 
defendants  were  carriers  and  wharfingers,  having  a  wharf 
on  iheEUesmere  and  Chester  Canal,  at  the  city  of  Chester; 

VOL.  If.  o  c.  M.  R. 
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Ejreh.  of  PUa$,  and  that  they  were  in  the  habit  of  receiving  goods  at  their 
wharf  to  be  forwarded  to  various  parts  of  the  country, 
and  amongst  others  into  North  Wales.  In  the  year  18S9, 
the  plaintiff^  who  resided  in  Anglesey^  entered  into  a 
contract  with  one  Jenkins^  to  furnish  him  with  two  mill- 
stones, to  be  delivered  at  the  plaintiff's  expense  at  Neuh 
town,  in  Montgomeryshire.  Accordingly,  the  millstones 
were  brought  by  the  plaintiff  from  Anglesey,  to  a  wharf 
in  Chester,  and  were  there  placed  by  the  plaintiff  in  the 
defendants*  waggon,  and  carried  to  their  wharf;  but,  as 
they  were  in  the  act  of  removing  one  of  them  from  the 
waggon  upon  the  wharf,  the  chain  by  which  it  was  hoisted 
gave  way,  and  the  stone  felt,  and  was  materially  injured. 
On  the  part  of  the  defendant,  it  was  proved  by  a  person 
of  the  name  of  Smith,  that  he  was  agent  to  one  Groom,  a 
carrier  from  Chester  to  Welchpool  and  Newtown,  as  well 
as  clerk  to  the  defendants ;  and  that  the  plaintiff  came  to 
him,  at  the  defendants*  office,  to  book  the  millstones  to  be 
forwarded  to  Newtown,  and  that  he.  Smith,  employed  the 
defendants*  team  for  the  purpose  of  bringing  them  to  the 
defendants'  wharf;  and  that  the  charge  for  the  cartage 
was  paid  by  him  as  Groom's  agent.  The  defendants 
contended  that  they  had  not  undertaken  to  carry  the 
millstones,  but  that  the  contract  to  carry,  if  any,  was 
made  with  Groom,  through  his  agent.  Smith.  After  the 
case  was  closed  on  both  sides,  but  before  the  reply, 
J.  Jervis  applied  to  the  learned  Judge  to  allow  the 
second  count  to  be  amended  as  a  contract  to  forward. 
The  learned  Judge  doubted  his  power  to  do  so,  but 
aummed  up  the  case  to  the  jury,  desiring  them  to  find 
whether  the  defendants  had  undertaken  to  carry  the  goods, 
or  had  received  them  as  wharfingers,  and  in  that  capacity 
had  undertaken  to  forward  them.  The  jury  having  found 
the  latter  to  be  the  case,  the  learned  Judge  directed 
them  to  find  a  verdict  for  the  defendants,  but  ordered 
the  special  finding  of  the  jury  to  be  indorsed  on  the  postea, 


EASTER  TERM,  5  WILL.  IV.  193 

in  order  that,  if  the  Court  should  be  of  opinion  that  the  Bjeeh.  of  puom, 
amendment  ought  to  have  been  allowed,  the  second  count 
might  be  altered  into  a  contract  to  forward. 

J.  Jerpis,  in  Michaelmas  Term  last,  obtained  a  rule  to 
shew  cause  why  the  second  count  should  not  be  amended, 
on  payment  of  costs,  as  on  a  contract  to  forward,  and  a 
verdict  entered  for  the  plaintiff  with  15/.  damages,  or 
why  a  new  trial  should  not  be  had.  He  relied  upon  Han- 
bury  ▼•  Ella  (a),  where  such  an  amendment  had  been 
made. 

«/•  EvoM  shewed  cause. — First,  the  amendment  ought 
not  to  be  made.  It  is  essentially  necessary  to  the  amend- 
ment that  the  matter  proposed  as  a  substitute  should  be 
proved  to  the  satisfaction  of  the  Judge ;  but  here  the 
learned  Judge  told  the  jury,  that  he  thought  the  evidence 
of  the  plaintiff  rather  loose  respecting  the  character  of  the 
defendants  as  carriers  to  Newtown^  which  shews  that  no 
contract  had  been  proved  to  his  satisfaction;  and  the 
Court,  in  the  exercise  of  its  discretion,  will  not  allow  the 
amendment  to  be  made  under  such  circumstances.  Be- 
sides, the  defendants  were  never  heard  by  the  jury  upon 
this  supposed  contract  to  forward.  [Parke,  B. — Should 
you  not  have  applied  to  the  Judge  to  be  allowed  to  ad- 
dress the  jury  upon  the  new  contract?]  Secondly,  if  the 
amendment  prayed  for  be  allowed,  and  the  word  **  for- 
ward'* be  inserted,  the  second  count  will  not  charge  the 
defendants  in  their  character  of  wharfingers*  It  is  no 
part  of  the  duty  of  a  wharfinger,  as  such,  to  forward  or 
carry ;  his  duty  only  is  to  deliver  the  goods  to  the  carrier 
when  called  for.  Therefore,  being  under  no  common  law  ob- 
ligation to  forward,  some  consideration  for  the  defendants' 
undertaking  this  extra  responsibility  ought  to  appear  on 
the  face  of  this  count.     There  would,  however,  be  no 

(a)  3  Nev.  &  M.  438;  1  Ad.  &  Ellis,  61. 
o2 
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^c*-  ^^^*  allegation  of  any  consideration  for  it.  [Parker  B.— 
Would  not  the  delivery  of  the  goods  by  the  plaintiff  to 
the  defendants  be  a  good  consideration  for  such  an  under- 
taking to  render  them  liable?]  But  even  if  the  amend- 
ment were  made,  the  evidence  would  not  support  the 
alleged  contract  by  the  defendants  to  forward,  it  having 
been  proved  that  the  goods  were  in  fact  delivered  to 
Smith,  the  agent  of  Groom,  the  carrier,  to  be  carried  to 
Newtoum. 

It  being  then  suggested  to  the  Court  that  the  defendants 
had  issued  bills  announcing  that  they  undertook  to  for- 
ward goods  to  all  parts  of  North  Wales,  and  that  one  of 
those  bills  had  been  given  in  evidence  at  the  trial  (a),  but 
which  was  not  now  in  Court,  the  case  was  ordered  to  stand 
over  for  its  production.  On  a  subsequent  day  the  bill  was 
produced  accordingly,  and  in  the  bill  the  defendants  stated 
themselves  to  be  carriers  to  Newtown,  and  that  they  under- 
took to  forward  goods  to  all  parts  of  North  Wales;  but 
the  bill  also  contained  a  notice  limiting  their  liability  in  aH 
cases  except  where  notice  in  writing  of  the  loss  were  given 
within  a  certain  time,  which  had  not  been  done  in  the 
present  instance.  On  this  ground  J.  Evans  contended, 
that,  no  notice  having  been  given,  the  defendants  could  not 
be  made  responsible  for  the  loss. 

John  Jervis  in  support  of  the  rule. — There  was  no 
proof  of  that  notice  ever  having  come  to  the  knowledge 
of  the  plaintiff,  and  therefore  he  cannot  be  affected  by  it. 
It  is,  howevei;,  sufficient  for  the  plaintiff  that  the  defen- 
dants hold  themselves  out  as  wharfingers  without  reference 
to  this  advertisement.  The  plaintiff  may  stand  on  the 
evidence  given  at  the  trial,  that  the  defendants  received 

(a)  This  bUI  wai  not  produced  by  the  couDsel  for  the  defendantt, 
at  the  trial  until  after  the  plain-  that  it  could  not  be  received  as 
tiff's  case  had  been  gone  through,  evidence,  on  the  ground  of  its  be- 
lt was  proved  by  one  of  the  de-  ing  new  matter,  the  learned  Judge 
fendants'  witnesses,  oa  cross  exa-  did  not  read  it  to  the  jury, 
minatiou;  and  it  being  contended 
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goods  at  their  wharf  to  be  forwarded  into  Notih  Wales*  ^^^SU**^* 
That  renders  them  liable  Upon  a  contract  to  forward.  The 
defendants*  clerk  received  the  goods  at  their  wharf,  and  the 
plaintiff  knew  nothing  of  the  double  capacity  which  he  filled. 

Parks,  B. — ^This  declaration  was  before  the  new  rules 
as  to  pleading,  and  the  plaintiff  had  an  advantage  which 
since  the  new  rules  he  has  not,  as  by  them  he  is  confined 
to  one  count  only;  the  plaintiff  is,  therefore,  not  so  much 
entitled  to  this  amendment  as  he  would  have  been  had 
the  declaration  been  subsequent.    But  this  is  a  case  in 
which,  if  the  matter  had  arisen  before  me  at  Ni$i  Prim^  I 
should  have  allowed  the  amendment.    The  defendants, 
however,  ought  to  have  had  an  opportunity  of  shewing 
that  there  had  been  no  notice  in  writing  according  to  their 
advertisement,  and  that  the  notice  had  been  communi- 
cated to  the  plaintiff.    If  the  memorandum  on  the  paper 
produced  had  been  shewn  to  have  oofne  to  the  knowledge 
of  the  plaintiff,  then  it  would  have  qualified  their  con- 
tract, and  the  defendants  would  have  been  entitled  to  a 
verdict.     I  should,  therefore,  have  exercised  the  power  of 
amendment  given  by  the  statute  S  &  4  ?F.  4,  c.  4@,  s.  23, 
and  should  have  postponed  the  trial  to  another  day,  in 
order  to  shew  that  they  were  not  liable  for  losses  unless 
due  notioe  were  given  of  them.    That  is  the  discretion 
which  I  should  have  exercised.     In  the  present  instance 
the  learned  Judge  did  not  exercise  that  discretionary 
power,  but  he  referred  the  matter  to  this  Court  to  con- 
sider of  the  propriety  of  allowing  the  amendment.   I  think, 
however,  it  would  be  hard  upon  the  defendants  to  send 
the  case  down  again  except  upon  payment  of  their  costs 
of  the  trial. 

BoLLAMD,  B.,  concurred. 

Aldersom,  B. — I  do  not  think  that  the  plaintiff  ought 
to  have  that  option  under  the  circumstances  of  this  case. 
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Brch.  t^  Pleat,  It  18  an  application  to  the  discretion  of  the  Court,  and  we 
ought  to  consider  what  will  be  the  result  of  the  action.  I 
am  anxious  to  extend  the  doctrine  of  amendment  to  the 
utmost;  and  we  should  do  great  injustice,  parties  being 
bound  down  to  one  count  or  one  plea,  as  they  at  present 
are,  unless  we  were  liberal  in  amending  variances.  But  I 
do  not  think  the  special  circumstances  of  this  case  would 
induce  me  to  grant  the  amendment.  The  utmost  amount 
which  the  plaintiff  can  recover  is.  15/.  only;  it  seems  to 
me,  therefore,  to  fall  within  the  spirit  of  the  rule  which 
-pn^ibits  the  granting  of  a  new  trial  where  the  damages 
are  under  SOL  In  addition  to  this,  the  application  for 
leave  to  amend  ought  to  have  been  made  in  an  earlier 
stage  of  the  cause.  It  was  not  made  until  the  plaintiff's 
counsel  began  to  reply. 

GuRNBY,  B. — I  feel  great  difficulty  in  assenting  to 
the  amendment;  but  I  think,  under  all  the  circum- 
stances, that  there  ought  to  be  a  new  trial  on  the  terms 
mentioned. 

Rule  absolute  for  amending  the  second 
count  on  payment  of  the  costs  of  the  ap- 
plication and  of  the  amendment,  and  for 
a  new  trial  on  payment  of  costs. 


Finch  v,  Cockbn  and  Others. 

Where  the        IJEBT  by  the  assignee  of  a  bail-bond. — The  declaration 
a  person  named  alleged  that  the  plauitiff  sued  out  of  the  Court  of  Ex- 

Cocken,  on  a 

writ  issued 

against  him  mider  the  name  of  Cocker,  such  arrest  is  illegal,  and  a  bail-bond  taken  upon  it,  redling 

that  the  defendant  Cocken  had  been  arrested  by  the  name  of  Cocker,  is  illegal  also. 

Where  the  pliantiff  averred  that  a  writ  of  captag  issued  against  the  defendant  Coekem  by  the 
name  of  Cocker,  and  the  defendant  traversed  this  allegation: — Held,  that,  on  proof  of  the  writ 
being  issued  in  the  name  of  Cocker,  and  that  the  defendant  was  the  party  intended,  the  issue 
ought  to  be  fi>und  for  the  plaintiff. 
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chequer  a  writ  of  capias  against  the  defendant,  WiUiam  ^*<f*-  rfPif^t 
CockeHf  by  the  name  of  William  Cocker^  and  directed  to 
the  sheriff  of  Middlesex^  to  arrest  the  said  William  Cocken 
by  the  name  of  Cocker^  and  delivered  it  to  the  sheriff; 
who  arrested  the  said  WiUiam  Cocken^  and  delivered  a 
copy  of  the  writ  to  the  said  William  Cocken;  and  he  being 
so  arrested,  the  defendants  executed  a  bail-bond,  the  con- 
dition of  which,  (after  reciting  that  the  said  WiUiam  Cockeny 
sued  as  WiUiam  Cocker^  had  been  taken  on  a  writ  issued 
against  him  by  the  name  of  William  Cocker),  was  for  his 
putting  in  special  bail  to  the  action.  It  was  then  averred, 
that  he  did  not  put  in  special  bail,  and  that  the  sheriff  had 
assigned  the  bail-bond  to  the  plaintiff.- 

The  defendants  pleaded,  ^r«/,  non  est  factum ;  secondly^ 
that  no  such  writ  of  capias,  as  in  the  declaration  men- 
tioned, ever  issued  out  of  his  said  Majesty's  Court  of 
Exchequer  against  the  said  William  Cocken,  in  manner 
and  form  &c.     Issue  thereon. 

At  the  trial  before  Alderson,li,,  at  the  sittings  at  West- 
minster,  in  Michaelmas  Term,  the  following  appeared  to 
be  the  facts  of  the  case: — The  writ  issued  against  the  de- 
fendant Cocken  in  the  name  of  Cocker.  Upon  this  writ 
he  was  arrested ;  and  on  the  arrest  he  executed  a  bail-bond 
in  the  name  of  William  Cocken,  sued  and  arrested  by  the 
name  of  Cocker.  It  was  not  denied  that  he  was  the  real 
party  to  be  arrested.  For  the  defendants,  the  case  of 
Scandovery.  Warne{a)w8LS  cited ;  and,  upon  the  authority 
of  that  case,  the  plaintiff  was  nonsuited,  with  leave  to 
move  to  enter  a  verdict. 

Barstow  moved  accordingly  in  Hilary  Term,  and  stated 
that  the  authority  of  that  case  had  been  shaken  in  ilfor- 
gan  V.  Bridges  (6).  When  the  defendant  Cocken  had 
been  identified,  it  was  clear  that  the  writ  had  issued  against 

(a)  2  Campb.  270.  (6)  1  Barn.  &  Aid.  647. 
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^*«*:^^'««'»  him  by  the  name  of  Cocker ^  and  therefore  the  issue  raised  • 
V     V  '  ^    by  the  plaintiff  was  proved.    The  Court  granted  a  rule 
Finch       niH^  intimating  an  opinion  that  the  declaration  could  not 
CociLBif.       be  sustained. 

Afterwards  in  this  term,  Dowling  having  appeared  to 
shew  cause,  the  Court  stated  that  the  issue  was  proved, 
but  desired  to  hear  the  question  as  to  the  validity  of  the 
declaration  argued ;  it  being  understood  that  the  defen- 
dants had  obtained  a  rule  to  arrest  the  judgment 

Barstaw  now  shewed  cause. — This  was  an  action  against 
the  defendant  Cocken^  on  a  bail-bond  given  by  him  under 
that  name,  (the  name  in  which  he  is  now  sued),  in  an  action 
in  which  he  was  sued  by  the  name  of  Cocker.  The  pre- 
sent action,  it  is  said,  cannot  be  maintained,  because  the 
sheriff  cannot  jusUfy  the  arrest  otCockent  when  the  name 
in  the  writ  is  Cocker.  To  this  there  are  several  answers; 
First,  the  objection  is  too  late.  The  defendant,  when  ar- 
rested by  the  wrong  name,  should  have  immediately  ap- 
plied to  the  Court  to  have  the  bail-bond  cancelled,  and  to 
be  discharged  out  of  custody.  Indeed  he  did  adopt  that 
course,  though  he  failed  in  his  application  from  the  defect 
in  the  affidavit,  and  the  case  is  therefore  the  same  as  if 
no  such  application  had  been  made.  Finch  v.  Cocker  (a). 
Another  answer  to  the  objection  is,  that  since  the  new 
rules  {Hilary,  2  fFill.  4),  this  point  cannot  be  taken;  for, 
according  to  Rule  32,  where  the  defendant  is  described  in 
the  process  or  affidavit  to  hold  to  bail  by  initials,  or  by  a 
wrong  name,  or  without  a  Christian  name,  the  defendant 
shall  not  be  discharged  out  of  custody,  or  the  bail-bond 
delivered  up  to  be  cancelled,  on  motion  for  that  purpose, 
if  it  shall  appear  to  the  Court  that  due  diligence  has  been 
used  to  obtain  knowledge  of  the  proper  name.     [/Uder^ 

(a)  2C.&M.412. 
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'Mon,  B. — ^That  appliea  only  to  the  case  where  there  is  a  Sxek.  of  puom, 
wrong  Christian  name*]    It  does  not  appear  from  the 
terms  of  it  that  the  rule  should  be  so  limited.    [Parker 
B- — ^This  Court  has  no  power  to  alter  the  law  respecting 
writs.    The  statute  1  WilL  4,  c.  70,  only  authorizes  the 
Judges  to  make  rules  to  render  the  practice  of  the  Courts 
uniform.    Alderson,  B. — The  act  was  for  the  purpose  of 
giving  the  Judges  a  jurisdiction  over  all  the  Courts,  whereas 
before  it  they  had  only  authority  in  their  own  Courts.] 
This  being  the  name  in  which  the  defendant  executed 
the  bail-bond,  he  could  not  have  been  sued  in  any  other 
name.    Gould  v.  Bames  (a).     [Parket  B. — He  must  be 
sued  by  the  name  in  which  he  subscribed  the  bail-bond;  if 
the  writ  issued  in  a  different  name,  it  must  be  averred  that 
he  was  as  well  known  by  one  name  as  the  other;  and,  on 
the  production  of  the  writ,  the  identity  must  be  proved.] 
Thirdljf,  the  effect  of  the  statute  4  &  5  fVitt.  4,  c.  48, 
s.  1 1 ,  is  to  take  away  the  illegality  of  the  arrest  of  a  person 
by  a  wrong  name.  By  that  statute  it  is  enacted,  that  no  plea 
in  abatement  for  misnomer  shall  be  allowed  in  future;  but 
the  defendant  may  apply  to  have  the  declaration  amended 
by  having  the  right  name  inserted.    Previously  to  this 
enactment,  in  all  cases  where  the  sheriff  was  held  liable 
to  an  action  of  trespass  for  arresting  a  man  by  a  wrong 
name,  it  was  an  arrest  on  mesne  process ;  and,  as  the  party 
was  entitled  to  take  advantage  of  the  misnomer  by  a  plea 
in  abatement,  the  sheriff  was  held  to  have  done  wrong  in 
making  the  arrest;  but,  if  there  had  been  no  plea  in 
abatement,  and  the  suit  had  proceeded  to  final  judgment, 
the  defendant  precluded  himself  from  disputing  the  iden- 
tity, and  the  sheriff  was  not  responsible  for  taking  him  in 
execution.    Crawford  v.  SatchweU  (i).  Cole  v.  Hindson  (e\ 
Skadgeti  v.  Clipson  {d),  Dixie  v,  Sckoley  (e).    In  cases  of 

(a)  3  Tsont.  604.  (<0  8  Bsst,  328. 

(b)  2  Stra.  1218.  (« }  lb.  cit.  329. 

(c)  6  T.  11.234. 
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£«A.  of  PUait  summary  applications^  also,  the  Courts  proceeded  on 
analogy  to  this  principle,  and  refused  to  set  aside  the  pro- 
cess where  the  defendant  suffered  the  time  for  pleading  in 
abatement  to  expire.  Binfield  v.  Maxwell  (a).  Smith  v. 
Patten  (6).  Even  where  the  wrong  person  was  arrested 
in  the  name  of  another,  the  Court  would  not  interfere 
summarily.  Salter  v.  Shergold{c).  Before  this  act,  there- 
fore, the  party  had  two  remedies — ^he  might  plead  in  abate- 
ment, or  might  make  a  summary  application  to  the  Court 
to  be  discharged  out  of  custody;  but  the  new  act  has  taken 
away  the  former  remedy.  The  alteration- was  made  in  the 
criminal  law  in  the  first  instance,  where  the  plea  in  abate- 
ment was  taken  away  (d);  so  that  now,  if  there  be  an  in- 
dictment, and  a  capias  issue  to  the  sheriff,  he  must  take 
the  party  and  bring  him  into  Court,  even  though  there  be 
an  error  in  the  name.  In  such  case  the  sheriff  would  not 
be  liable.  He  might  say,  ''  You  are  the  man,  and  now 
you  must  plead  to  the  merits."  [Lord  Abinger^  C.  B. — 
This  case  becomes  very  important  in  the  way  you  now  put 
it.  The  question  may  arise  in  the  case  of  murder,  where 
it  has  occurred  on  a  resistance  to  the  officer.  Do  you 
mean  to  say  that  a  man  is  bound  to  obey  any  warrant? 
You  might  make  general  warrants  lawful  by  inserting  the 
name  of  John  Doe^l  It  will  be  necessary  to  identify  the 
party ;  but  that  is  all  that  is  required.  Even  before  that 
statute  a  man  was  indicted  and  tried  without  a  name  (e). 
The  present  question  arises  upon  civil  process,  where  the 
plea  in  abatement  for  misnomer  has  also  been  abolished ; 
so  that  it  follows  that  the  sheriff  was  not  a  wrongdoer  in 
taking  the  defendant.  He  has  given  a  bond  in  another 
name,  and  has  been  liberated ;  but  suppose  he  had  re- 
mained in  prison,  and  the  proceedings  had  gone  on  to 

(a)  16  East,  169.  (rf)  7  Geo.  4,  c.  64,  s.  19. 

(6)6Taunt.  116;  1  Marsh. 414;  (e)  See  The  Kingy. ,R.  & 

cited  I  Chit.  282,  n.  R,  C.  C.  489. 
(c)  3  T.  R.  672, 
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juclgment,  he  would  have  had  no  remedy.  As  to  a  sum-  ^*c*-  %/^*^* 
mary  application ,  Mr.  Baron  Bayley  has  already  expressed 
an  opinion  that  this  statute  will  prevent  the  discharge  on 
a  summary  application  for  a  misnomer  (a).  Lastly,  it  is 
immaterial  whether  the  arrest  was  legal  or  not,  for  the  de- 
fendants have  given  the  bond  admitting  the  arrest ;  and 
proof  of  the  actual  arrest  is  immaterial,  and  need  not  be 
averred  in  the  declaration ;  Haley  v.  Fiizgerrald  {b) ;  and, 
if  averred,  is  not  traversable.  Watkins  v.  Parry  {c).  It 
may  be  that  a  party  hearing  of  the  writ  may  give  a  bail- 
bond.  If  he  gives  it  in  a  name  different  from  that  in  the 
writ,  he  cannot  afterwards  be  allowed  to  object  to  the 
bond.  [Parke^  B. — Your  proposition  is  of  the  highest 
importance.  An  officer  may  proceed  to  the  last  extremity, 
and,  upon  death  ensuing,  in  case  of  resistance,  it  would 
only  be  justifiable  homicide.] 

Platiy  and  Dowling,  conlrd. — As  to  the  last  point,  the 
arrest  is  not  immaterial.  In  order  to  warrant  the  taking 
of  the  bail-bond  there  must  be  valid  process.  By  the 
statute  23  Hen.  6,  c.  9,  the  sheriff  is  to  take  a  bail-bond 
from  persons  in  his  custody  on  process^  which  involves  the 
question,  whether  the  process  be  valid  or  not.  Unless  the 
writ  be  such  as  can  be  legally  enforced,  the  bond  cannot 
be  sustained.  All  that  the  defendants  admit  is,  that  Cocken 
is  in  custody  on  an  improper  writ  [Lord  Abinger,  C.  B. — 
They  admit  that  he  is  the  person  sued»  but  in  a  wrong 
name.]  Coles  v.  Hindson,  and  Shadgett  v.  Clipson,  which 
have  been  cited  on  the  other  side,  shew  that  this  action 
cannot  be  supported.  [Lord  Abinger,  C.  B. — Nothing 
was  done  by  the  plaintiff  in  those  two  actions.  In  the  case 
in  Strange  (d),  it  is  stated,  that,  where  a  bond  was  given  in 


(a)  CaUum  V.  Leeam,    2  C.  &  (c)  Stra.  444. 

M.406.  (<Q    Crawford  v.  SatchWeU,  p. 

{h)  Stra.  643.  121S. 
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Bwdi.  of  PUtu,  a  wrong  name^  the  party  to  the  bond  must  be  sued  in  that 
name.  Supposing  a  person  sued  in  a  right  name  gives  a 
bond  in  a  wrong  name*  can  be  take  any  advantage  of  that? 
If  the  wrong  person  has  been  taken  on  a  writ,  and  had  been 
compelled  by  the  sheriff  to  give  a  bail-bond  9  he  might  have 
pleaded  that  the  bond  was  executed  under  duress ;  but  such* 
is  not  the  present  case.]  There  must  be  a  proper  writ  to 
support  the  arrest*  It  is  not  enough  that  the  right  person 
is  takeui  if  the  writ  be  in  a  wrong  name.  In  Morgan  v. 
Bridges  (a)i  it  was  held,  that,  if  the  sheriff  takes  such  a 
person,  and  afterwards  lets  him  go  at  large,  he  b  not  liable 
in  an  action  for  an  escape.  [Parke,  B. — That  case  only 
shews  that  the  sheriff  is  not  bound  to  take  the  person, 
though  he  is  known  by  the  name  in  the  writ.  He  is  not 
compelled  to  take  the  risk  of  that  issue  upon  himself.] 
The  decisions  referred  to,  in  which  the  objection  has 
been  overruled  on  summary  applications,  only  shew  that 
the  Courts  will  not  interfere  where  the  party  does  not  take 
the  objection  at  the  proper  time.  Lastly,  the  arrest  was 
illegal.  This  point  is  settled  by  the  authorities  above 
cited,  and  Wilis  v.  Lord  {b);  and  there  is  nothing  in  the 
statute  to  alter  the  form  of  the  writs.  According  to  the 
plaintiff's  argument,  there  need  be  no  name  at  all  in  the 
writ,  but  it  may  be  in  general  terms,  which  never  could 
have  been  the  intent  of  the  statute. 

Lord  Abinoer,  C.  B. — The  present  case  has  been  ar- 
gued on  the  ground  that  the  late  statute  has  introduced  a 
very  important  alterati<Mi  in  the  law  of  arrest;  and,  ac- 
cording to  the  law  aa  it  existed  before  that  statute,  it  is 
clear  that  no  warrant  for  the  arrest  of  any  person  was  le- 
gal that  did  not  contain  his  name,  or  at  least  some  design- 
natio  persona,  by  which  he  might  be  ascertained.     If  we 

(a)  1  B.  &  A.  647.  {b)  2  TauDt.  399. 
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were  now  to  hold  otherwise,  we  should  introduce  once  more  Mgek,  qfPkatp 
all  the  notions  that  once  prevailed  on  the  subject  of  ge» 
neral  warrants.  If,  because  the  modem  acts  have  disposed 
of  the  plea  in  abatement,  both  in  civil  and  criminal  pro« 
eees,  we  were  to  infer  that  a  sheriff  or  police  officer  may 
'arrest  with  impunity  a  person  whose  name  is  not  in  the 
warrant,  we  should  make  a  most  violent  alteration  in  the 
law  of  arrest.  But  my  opinion  is,  that  no  such  conse^' 
quences  can  result  from  the  alterations  that  have  been  ef^ 
fected  in  legal  procedure.  The  object  of  the  statutes  re- 
ferred to  was  simply  to  give  a  more  expeditious  course  of 
process  in  such  particular  cases  as  are  there  referred  to, 
without  affecting  in  any  degree  cases  like  the  present. 

The  question  in  issue  here  is,  was  this  a  legal  bond  ? 
That  question  depends  upon  the  arrest  being  legal  or  il- 
legal, and  we  are  of  opinion  that  it  was  ilIegaL  As  between 
the  plaintiff  and  the  defendant  in  the  original  action,  the 
objection  might  not  have  been  sustained ;  for,  supposing 
that  the  defendant  might  still  have  pleaded  it  in  abatement, 
yet  the  plaintiff  might  have  replied  that  the  defendant 
was  known  by  the  one  name  as  well  as  by  the  other.  As 
between  the  sheriff  and  the  defendant  the  case  is  different; 
for  the  latter,  unless  precluded  by  some  admission,  is  at 
liberty  to  avail  himself  of  the  objection.  The  arrest 
being  illegal,  the  bail-bond  founded  on  the  arrest  is  illegal 
also. 

The  argument  that  the  defendants,  by  executing  the 
bond,  had  precluded  themselves  from  this  objection,  at  first 
view  appeared  to  me  to  have  considerable  force;  but,  on 
further  consideration,  I  think  it  cannot  be  sustained.  It 
assumes  that  the  writ  issued  contained  the  right  name. 
Had  that  been  the  case,  and  had  the  defendant,  on  being 
arrested,  gone  to  the  sheriff  and  given  a  bond  in  a  wrong 
name,  the  case  would  be  very  different.  There  he  would 
be  justified  in  making  the  arrest,  which  he  is  not  where 
there  is  a  wrong  name  in  the  writ.    In  the  present  case 
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Exeh.  rf  PUat,  there  is  nothing  to  shew  that  the  name  in  the  bail-bond  is 
not  the  right  name,  and  the  name  in  the  writ  the  wrong 
name,  and  that  consequently  the  sheriff  never  had  a  right 
to  arrest  the  defendant.  The  authorities  cited  also  shew 
such  an  arrest  to  be  illegal.  It  is  true  that  such  illegality 
may  be  waived,  as  where  the  defendant  suffers  the  pro- 
ceedings to  go  to  execution,  in  which  case  he  is  precluded 
by  the  judgment  from  taking  the  objection.  But  there  is 
nothing  of  the  kind  here  to  preclude  the  defendant  from 
taking  the  objection  against  the  sheriff.  The  consequences 
of  a  contrary  doctrine  would  be  very  serious.  If,  in  ex- 
ecuting such  a  writ,  the  sheriff  or  his  officer  were  killed 
by  the  party  resisting  it,  should  we  hold  the  writ  legal, 
the  offence  would  be  murder;  and,  on  the  other  hand,  the 
sheriff  or  his  officer,  on  such  resistance,  would  be  justified 
in  killing  the  party.  It  is  very  undesirable  that  the  law  of 
arrest  on  this  point  should  be  unsettled. 

Parke,  B. — The  question  raised  upon  this  record  is, 
whether  the  process  mentioned  in  these  pleadings  issued 
against  the  defendant  or  not.  Parol  evidence  was  given 
for  the  purpose  of  shewing  that  William  Cocker  was  the 
person  really  meant  to  be  sued,  but  the  plaintiff  was  non- 
suited. The  issue  was  proved,  but  the  Court  desired  to 
have  the  question  argued,  whether,  the  arrest  being  in- 
valid, the  bail-bond  was  not  invalid  also.  It  was  urged 
for  the  plaintiff  that  the  bond  might  be  good,  though  the 
arrest  was  bad ;  but  the  answer  to  that  argument  is,  that 
the  statute  of  Hen.  6  only  authorizes  the  taking  of  a  bail- 
bond  where  there  is  a  valid  writ.  Nor  does  the  new 
statute  make  any  difference.  Following  up  the  principle 
before  adopted  in  the  statute  7  Geo.  4,  c.  64,  with  refer- 
ence to  criminal  cases,  it  abolishes  the  plea  of  misnomer, 
and  directs  a  new  course  of  proceeding,  the  effect  of  which 
merely  is  to  afford  a  more  expeditious  remedy  than  the 
plea  in  abatement.     To  attribute  any  other  effect  to  it 
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might  be  attended  with  very  serious  results.  Were  the  law  Etch,  of  pum, 

such  as  it  is  contended  for  on  behalf  of  the  defendants,  it 

might  justify  the  sheriff  in  the  execution  of  a  writ  on  which 

np  name  whatever  is  mentioned.  But,  in  fact,  the  only  effect 

of  the  new  statute  is  to  place  the  defendant  in  the  same 

situation  as  if  he  had  pleaded  in  abatement ;  but  it  has  no 

effect  on  the  validity  of  the  bail-bond.     Where  the  writ  is 

in  a  wrong  name,  the  statute  does  not  compel  an  obedience 

to  it;  where  it  is  in  a  right  name,  the  party,  as  before,  must 

obey  it. 

BoLLAND,  B. — ^There  is  nothing  to  prevent  the  old  rule 
of  law  from  applying.  The  writ  is  bad,  and  consequently 
the  bail-bond  founded  on  that  writ  is  bad  also. 

Alderson,  B. — I  am  of  the  same  opinion.  In  the  old 
cases  the  plea  in  abatement  was  the  test  of  the  validity  or 
invalidity  of  the  arrest.  That  plea  is  taken  away»  but  the 
question  of  the  lawfulness  of  the  writ  remains  as  before. 

Judgment  arrested. 


Rex  v.  Armstrong,  Clerk. 

Ls  this  case  Tomlinson  applied  for  a  writ  of  sequestra-  where  m  iheriff 
tion  to  be  directed  to  the  Bishop  of  London^  requiring  him  5^"™^^  *jaj 
to  sequestrate  the  benefice  of  the  defendant.     It  appeared  uttagatum  that 

thedefendmnt 

that  a  special  writ  of  capias  uilagatum  had  been  issued  had  no  goods, 
into  Essex  J  to  which  the  sheriff  had  returned  that  the  de-  i||°hil°bamwick, 

fendant  had  no  goods  nor  any  lay  fee  within  his  baili-  but  that  he  waa 

poesesied  of  a 
wick ;  but  that  the  defendant  was  rector  of  the  parish  of  rectory,  the 

.     The  sheriff,  however,  did  not  return  that  he  had  S^writT^? 

seized  the  rectory  into  his  hands.    On  this  ground  the  ^^f'^'^^^l^ 

•heriffdid  not 
retom  that  he  had  acised  the  rectory  into  hit  handa. 
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MMk,  pf  pum,  Court  doubted  as  to  the  propriety  of  granting  the  writ, 
v,...^^^^    inasmuch  as  the  rectory  was  not  forfeited  on  the  out- 
lawry.   The  above  application  was  made  on  reading  a 
transcript  of  the  outlawry  and  the  sheriff's  return. 


Rax 
ABMsxmoso. 


Tomlinson,  on  a  subsequent  day,  having  been  requested 
to  refer  to  the  cases,  cited  Rex  ▼.  Hind(a\  where,  to  a 
special  capias  utlagatum  the  sheriff  had  returned  an  in- 
quisition, finding  that  the  defendant  had  benefices,  but  no 
lay  fee ;  and  the  Court  awarded  a  writ  of  sequestration, 
on  reading  the  transcript  of  the  outlawry  and  inquisition. 
He  also  referred  to  Rex  r.  Dr.  Swinneyib). 

The  Court  awarded  the  writ  of  sequestration  upon  these 
authorities,  and  said  that  the  profits  of  the  Hying  would 
be  sequestered  under  it,  and  paid  over  to  the  Crown ;  and 
that  the  course  then  would  be  for  the  plaintiff  in  the 
action  to  apply  for  relief  to  the  Treasury. 


(a)  1C.&J.389. 


Motion  granted. 
(6)  Ibid,  in  nods. 


In  re  Evans. 
A  tefltaior  de-      i  HE  common  rule  had  been  obtained  on  the  part  of  the 

viaed  xtta.  es* 

titef  to  tnutMi  Crown  calling  upon  George  Bailey  (the  trustee  for  the 
o?Bcv€ni"inJ^  ^^  of  certain  freehold  and  copyhold  estates,  and  also  the 
^/a^'  "*  executor  of  the  will  of  John  Evans,  deceased,)  to  shew 
demtha  to  be       cause  why  he  should  not  render  an  account  of  the  legacy 

distributed 

amongst  dieir 

children)  Ice. ;  and  the  trill  contained  a  power  by  which  the  testator  directed  that  it  iJumld  he 

Umfml  fat  the  trustees  to  sell  the  same,  or  part  &c.  "  ss  shaU  appear  most  expedient  to  any  trustee 

or  trustees  for  the  time  being,  towards  the  management  of  my  property  and  affiiirsi" 

Some  portiMi  wis  sold  shortly  after  the  testator's  death,  because,  being  suiuble  Ibr  buildhig,  it 
was  advantageous  to  the  estate  to  sell  it :  and  the  remainder,  after  being  subject  to  the  trusts  for 
ten  years,  was  sold  under  an  order  of  a  Court  of  Equity  in  a  cause. 

HM,  that  the  money  nisfaig  ftmn  neither  sale  was  liable  to  legacy  duty. 
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duties  payable  under  such  will,  and  why  the  same  should  ^m^  0/  Pi^t, 
not  be  paid,  &c.    The  affidavit  on  which  the  rule  was  ob*  '   ^ 

tainedy  in  addition  to  the  usual  matters,  stated,  according    /»  n  Evans. 
to  the  information  and  belief  of  the  deponent,  that  the 
aaid  George  Bailey  had  sold  under  and  in  pursuance  of 
the  authority  contained  in  the  will  the  testator's  freehold 
and  copyhold  estates,  or  some  part  thereof. 

It  appeared  from  the  affidavits  in  opposition  to  the  rule, 
that  the  said  John  Evans  in  and  by  his  last  will  and  testa- 
ment in  writing,  bearing  date  on  or  about  the  4th  day  of 
Auguit,  1818,  duly  executed  and  attested,  &c.,  after  be- 
queathing certain  pecuniary  legacies  and  annuities,  dt- 
reeted  that  if  hu  just  debts  and  funeral  expenses,  and  all 
the  legacies  and  annuities  thereby  given,  could  not  be 
satisfied  out  of  his  personal  estate  (exclusive  of  his  lease- 
bold  property),  then  the  testator  particularly  charged  his 
leasehold  estates  in  Clink'Sireet  and  Stoney-sireet  in  the 
parish  otSaini  SavUmr^  Souihwari,  with  the  payment  of 
the  deficiency ;  and  the  said  testator  by  his  said  will  gave, 
devised,  and  bequeathed  all  and  singular  bis  freehold, 
copyhold,  and  leasehold  estates  situate  and  being  in  the 
several  counties  of  Kent ^  Surrey  9  and  Essex,  or  elsewhere, 
and  all  his  monies,  securities  for  money,  stocks  and  funds, 
furniture,  goods,  and  chattels,  and  other  his  personal 
estate  of  what  nature  or  kind  soever,  subject  to  the  psy- 
ment  of  his  debts  and  legacies,  unto  his  sister  Mary  Bailey 
(who  died  in  the  testator's  lifetime),  and  his  brother  George 
Evans,  also  since  deceased,  and  Fisher  Evans,  their 
heirs,  executors,  administrators,  and  assigns,  according  to 
the  nature  thereof  respectively,  upon  the  trusts,  intents, 
and  purposes  thereinafter  mentioned ;  that  is  to  say,  as  to 
one-third  part  or  share  of  such  residuary  estate  devised 
and  bequeathed  as  aforesaid,  the  said  testator  willed  that 
the  said  trustees,  and  their  heirs,  executors,  and  ddminis- 
trators,  should  stand  seised  and  possessed  of  in  trust  to 
pay  the  rents,  interests,  dividends,  and  produce  of  such 

VOL.  II.  p  c.  M.  R. 
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jSxeft.  of  Pboj,  third,  as  the  same  should  accrue,  unto  his  sister  Mary 
^  Bailey,  during  her  life  for  her  separate  use,  and  after  her 
/■  re  BTAiWk  decease  the  said  testator  gave  and  devbed  such  third  part  of 
his  residuary  {M'operty  unto  the  children  of  the  said  Mary 
Bailey,  living  at  his  death,  equally  to  be  divided  between 
them  as  tenants  in  common,  and  thdr  respective  heirs, 
executors,  administrators,  and  assigns ;  or  should  any  of 
the  then  present  five  children  of  the  said  Moay  Bailey 
die  in  his  the  said  testetor's  lifetime,  leaving  any  issue 
Hving  at  hb  the  said  testator's  decease,  such  issue  should 
be  entitled  to  the  same  share  as  the  deceased  parent 
might  have  claimed  if  living  at  his  the  said  testator's 
death.  And  in  the  said  will  was  coBtuned  a  power  fior 
Befffomin  Bailey^  the  husband  of  the  said  Mary  Bailey^ 
at  any  time  during  his  life,  by  any  writing  under  his  hand 
attested  by  two  or  more  credible  witnesses,  or  by  his 
last  will  and  testament  in  writing,  or  any  writing  in  tbe 
nature  thereof,  to  require  the  trustees  and  executors  of 
his  the  said  testator's  will  to  raise  out  of  his  the  said  Ben" 
jamiu  Batley*s  wife's  said  share  of  his  the  said  teatator's 
residuary  property,  any  sum  or  sums  of  money  not  ex- 
ceeding in  the  whole  1000/.,  to  be  paid  to  the  said  Bem^ 
jamin  Bailey  for  his  own  use  absolutely,  or  to  such  person 
or  persons,  and  for  such  purposes,  as  he  should  direct. 

And  the  said  testator  further  declared,  that  it  should  be 
lawful  for  the  said  Mary  Bailey,  at  any  time  or  times 
during  her  life,  by  writing  in  manner  therem  meationed, 
to  authorise  and  direct  the  trustees  and  executors  oT 
his  said  will  to  raise,  advance,  and  apply  out  of  her  thud 
part  of  his  residuary  estate,  or  any  part  tliereo^  by  sale, 
mortgage,  or  such  other  means  as  should  appear  expe- 
dient, any  sum  or  sums,  or  make  over  any  property  for  the 
advancement  or  preferment,  or  on  the  marriage  of  any  of 
her  children,  or  their  issue  respectively,  so  as  the  same 
did  not  exceed  for  any  one  child,  or  the  issue  of  any  child, 
the  value  of  the  share  to  which  such  child  would  b^ 
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entitled  on  the  death  of  the  said  Mary  Boilejf  as  afore-  fiwi^-  of  Pkat. 

• «  1835. 

and.  ^     ^     ^ 

And  as  to  one  other  undivided  third  part  of  his  said  re*  /•  f«  Evahs, 
•iduary  property,  the  said  testator  willed  that  his  said 
trustees  and  eiiecutors,  and  their  heirs,  executors,  and  ad« 
ministrators,  should  stand  seised  and  possessed  thereof, 
upon  Irnst  to  permit  his  the  said  testator's  brochcr  George 
E»ans  to  receiye  the  rents,  issues,  and  profits  thereof 
during  his  life,  subject  nevertheless  to  the  payment  of  the 
interest  of  any  debt  due  from  him  to  the  testator  at  his  the 
said  testator's  death,  and  which  debt  should  be  charge* 
able  upon  and  considered  as  part  of  such  third  share  of 
his  residuary  property,  as  far  as  might  be  requisite  for 
the  division,  or  other  arrangement  thereof;  and  after  the 
decease  of  the  said  George  Evane  the  said  testator  gave 
and  devised  such  last-mentioned  third  part  of  his  residuary 
property  unto  the  children  of  the  said  George  Evans 
living  at  his  the  said  testator's  decease,  equally  to  be 
divided  between  them  and  their  respective  heirs,  executors, 
administrators,  and  assigns :  or  should  any  of  the  children 
of  the  said  George  Evans,  then  living,  die  before  him  the 
said  testator,  leaving  any  issue  living  at  the  time  of  his 
death,  such  issue  should  be  entitled  to  the  same  share  as 
the  deceased  parent  might  have  claimed  if  living  at  the 
time  of  his  the  said  testator's  death :  and  if  any  child  of 
the  said  George  Evans,  living  at  his  the  said  testator's 
death,  should  die  under  twenty-one  years  without  issue, 
his  or  her  part  or  share  should  go  to  the  survivors  or  sur- 
vivor in  equal  shares,  if  more  than  one,  as  tenants  in  com- 
mon :  and  the  said  testator  also  expressly  declared,  that, 
notwithstanding  apy  thing  thereinafter  contained,  or  any 
event  which  might  happen,  it  should  be  lawfid  for  the 
said  George  Evans,  at  any  time  or  times  during  his  life, 
after  satisfying  any  debt  due  from  him  to  his  the  said  tes- 
tator's estate,  by  any  writuig  or  writings  under  his  hand, 
attested  by  two  or  more  credible  witnesses,  to  require  and 

p2 
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Exch.  of  Pleas,  direct  the  trustees  and  executors  for  the  timelieing  of  die 
^     said  will,  by  sale  or  mortgage,  or  otherwise,  as  should  appear 

/wrtEvAiri.  expedient,  to  raise  or  advance,  or  apply  any  sum  or  sums 
of  money,  or  make  over  any  property  for  the  advance- 
ment or  preferment  in  life,  or  on  the  marriage  of  any  of  his 
children,  so  as  the  same  did  not  exceed  for  any  one  such 
child  the  value  of  the  share  which  such  child  would  be  en- 
titled to  upon  the  death  of  the  said  George  Evans  as  afore- 
said ;  and  the  testator  thereby  authorised  and  empowered 
the  trustees  or  trustee  for  the  time  being,  after  the  decease 
of  the  said*  George  Evans^  and  during  the  minority  of  any 
of  his  children,  to  pay  and  apply  the  rents,  interests,  and 
annual  profits  of  the  presumptive  shares  of  such  children 
respectively,  towards  their  maintenance  and  education,  or 
to  raise  and  apply  any  part  of  the  principal  for  the  ad- 
vancement of  any  child  in  the  world. 

And  as  to  the  remaining  or  other  third  part  or  share  of 
his  residuary  property,  the  said  testator  gave  and  devised 
the  same  sls  therein  mentioned  for  the  benefit  of  his 
brother  Fisher  Evans ;  but  considering  that  he  the  said 
Fisher  Evans  bad  received  from  him  the  testator  consi- 
derable advances  and  assistance  beyond  what  he  had  af- 
forded to  the  said  Mary  Bailey  and  George  Evans^  the 
said  testator  thereby  authorized  and  directed  his  said  trua- 
tees  and  executors,  their  heirs,  executors,  and  administra- 
tors, by  such  means  as  should  appear  expedient  to  them,  to 
raise  or  set  apart  out  of  such  last-mentioned  third  share  of 
bis  residuary  property  the  sum  of  lOOO/.,  or  the  value 
thereof,  to  be  added  to  and  applicable  in  the  same  manner 
as  the  third  share  of  his  property  thereinbefore  devised 
and  bequeathed  for  the  benefit  of  the  said  Mary  Bailey 
and  her  family ;  and  also  to  raise  and .  set  apart  the  like 
sum  of  1000/.,  or  the  value  thereof,  to  be  added  to 
and  applicable  in  the  same  manner  as  the  third  share 
left  for  the  benefit  of  the  said  George  Evans  and  his 
family;  and,  subject  to  and  chargeable  with  the  payment 
of  such  two  sums  of  1000/.  each  for  the  purposes  aforesaid, 
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the  said  testator  directeil  that  durinff  the  life  of  the  said  Bxch.  of  PUat, 
Fisher  Evans  he  be  paid  the  rents  and  produce  of  the  ^  '  > 

surplus  of  such  last-mentioned  third  share  of  his  residuary  in  re  Etani. 
property,  or  so  much  thereof  as  he  should  require  towards 
his  support  and  maintenance,  in  such  manner  as  he 
should  think  proper:  and  that  the  said  trustees  should 
lay  out  and  invest  what  should  not  be  so  received  by  him 
the  said  Fisher  Evans,  upon  any  of  the  public  funds  or 
real  securities  to  accumulate:  and  in  the  said  will  was 
contained  a  power  for  the  said  trustees  and  executors,  at 
the  request  of  the  said  Fisher  Evans,  testified  as  therein 
meodoned,  to  raise  by  mortgage  or  sale,  or  other  disposi- 
tbn  of  the  said  last-mentioned  undivided  third  part  of  the 
said  real  or  residuary  personal  estate,  subject  as  aforesaid, 
or  any  part  or  parts  thereof,  or  the  accumulations,  as 
should  appear  advisable,  any  sum  or  sums  of  money  not 
exceeding  2000/.,  and  apply  the  same,  or  any  part  thereof, 
in  or  towards  the  payment  or  compensation  of  any  debt  or 
debts  due  from  the  said  Fisher  Evans,  or  in  such  other 
manner,  and  to  or  for  such  person  or  persons,  and  for 
such  intents  and  purposes  as  he  the  said  Fisher  Evans 
should  in  that  behalf  from  time  to  time  direct  by  writing 
as  therein  mentioned :  and  in  consideration  of  the  deduc- 
tion thereby  made  from  the  share  of  the  said  Fisher  Evans 
the  said  testator  released  him  from  any  debt  which  might 
be  due  from  him  to  the  said  testator  at  the  time  of  his  the 
said  testator's  death ;  and  upon  the  decease  of  the  said 
Fisher  Evans  ihe  said  testator  declared  that  in  case  he 
should  leave  any  widow,  such  widow  should  be  entitled  to 
enjoy  for  her  separate  use  during  her  life  the  rents,  inter- 
est, and  produce  of  such  share  of  his  residuary  property 
as  the  said  Fisher  Evans  should  be  in  the  receipt  of  at 
the  time  of  his  the  said  Fisher  Evanses  death ;  and  should 
the  said  JFisher  Evans  have  any  children,  then,  after  the 
deaths  of  the  said  Fisher  Evans  and  any  widow,  the  said 
testator  gave  and  devised  such  last-mentioned  third  part, 
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jOteh.  o/Pieat,  or  SO  Biucb  thereof  as  should  not  otherwise  be  disposed 
^    of  under  the  powers  thereinbefore  contained,  and  aU  accu- 

In  re  ETAHf.  mulatiooSi  if  any,  arising  therefrom,  and  all  fiiture  benefit 
thereof,  unto  all  the  children  of  the  said  FUher  Ewma 
at  their  respective  ages  of  twenty-one  years,  subject  to 
the  same  powers  for  applying  the  rents,  interests,  diTideiids, 
and  produce  for  maintenance  and  education,  and  such 
advances  out  of  the  principal  of  any  share,  for  preferment  in 
the  world  during  minority,  as  thereinbefore  given  respect- 
ing the  shares  of  the  said  Mary  Bailey  and  George  Evans 
respectively ;  but  in  caae  the  said  Fisker  Evans  should  not 
have  any  children  who  should  live  to  become  entitled  to  his 
share  of  his  the  said  testator's  residuary  property  as  afore- 
said, the  said  testator  gave  and  devised  the  same  unto  all 
the  children  of  his  said  sister  Mary  Bailey ^  and  his  bro- 
thers George  Evans  and  Percival  Evans,  who  should  be 
living  at  his  the  said  testator's  decease,  in  such  parts, 
shares,  and  proportions,  and  to  be  vested  at  such  ages, 
days  or  times  as  the  said  Fisher  Evans  should  by  any 
deed  or  writing,  or  by  his  last  will  and  testament,  signed 
by  him  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,  direct  or  appoint,  give  or  devise  the 
same;  and  in  default  of  such  direction  or  appointment, 
and  so  far  as  any  such  direction  or  appointment  should 
not  extend,  the  testator  gave,  devised,  and  bequeathed 
such  last-mentioned  share  of  his  residuary  property,  and 
all  future  benefit  thereof,  unto  and  among  all  the  children 
of  the  said  Mary  Bailey,  Oeorge  Evans,  and  Percival 
Evans,  who  should  be  living  at  his  decease,  and  in  equal 
shares  and  proportions,  and  to  their  heirs,  executors,  and 
administrators. 

And  the  said  testator  by  his  will  directed  and  declared 
that  it  should  be  lawful  for  the  trustees  or  trustee  for  the 
time  being  to  make  and  grant,  or  join  in  making  and 
grantingf  any  lease  or  leases  of  his  freehold  and  leasehold 
estates  (and  abo  of  his  copyhold  eatates  so  far  as  the  cus- 
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Ions  of  the  naaora  of  which  the  same  were  held  would  ^Bma.  afPbat, 
pennit),  or  any  part  or  parts  thereof  respectively!  unto  - 

any  person  or  persons,  &r  any  term  or  number  of  years  /ntvEvANB. 
not  exceeding  fourteen  years^  and  subject  to  the  provi- 
soes usually  inserted  in  leases  made  by  trustees  or  guar- 
dians for  infantSi  and  so  as  the  lessee  or  lessees  in  such 
leases  should  seal  and  deliver  counterparts  thereof  re- 
spectively; and  the  testator  further  declared  and  directed 
that  the  said  trustees  and  executors  should  have  authority 
and  power  to  lay  out  and  invest  the  residue  of  hb  personal 
estate  thereinbefore  bequeathed  to  them,  or  any  part 
thereof  remaining,  subject  to  the  trusts  of  his  said  will,  on 
government  or  real  securities,  and  from  time  to  time  to 
vary  and  alter  the  same  until  the  same  should  become 
payable  and  transferable  by  virtue  of  the  trusts  therein- 
before contained. 

And  in  the  said  will  is  contained  a  power  in  the  words 
following,  that  is  to  say ; — •' 

"  Provided  also,  and  I  do  hereby  further  declare  and 
direct,  that,  notwithstanding  any  of  the  trusts  and  direc- 
tions hereinbefore  contained,  touching  my  freehold  and 
copyhold  estates,  it  shall  be  lawful  for  the  trustees  or 
truatee  thereof  for  the  time  being,  to  sell  the  same,  or 
any  part  thereof,  by  public  sale  or  private  contract,  either 
together  or  in  parcels ;  or  make  or  agree  to  any  exchange 
or  partition  thereof,  either  together  or  in  parcels,  or  of 
any  part  thereof^  as  shall  appear  most  expedient  to 
my  trustees  or  trustee  for  the  lime  being,  towards  effect- 
ing the  arrangement  of  my  property  and  affairs. 

''  And  I  do  declare,  that  neither  of  them  ahall»  on 
account  of  such  trusteeship,  be  precluded  from  becoming 
a  purchaser  of  any  part  of  my  property  by  public  sale 
or  private  ecwtractj  or  in  exchange,  with  the  consent  in 
writing  of  the  other  parties  beneficially  interested  there- 
in, and  competent  to  consent  thereto ;  and  I  particularly 
direct^  that  my  brother,  George  Evam^  if  living,  and 
resident  in  his  present  house,  at  Balham,  at  the  time  of 
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^*^\^^^'  ^^  ^^^^^9  >hAll  have  the  option  of  purchasing  my  lands 
,-■     adjoining  the  fields  belonging  to  the  said  housei  at  a 

In  rt  BvAHi.  price  to  be  fixed  upon  the  same  by  two  competent  per- 
sons ;  one  of  whom  shall  be  nominated  by  him  for  the 
purpose  within  two  months  after  my  decease,  and  the 
other  by  my  other  trustees  for  the  time  being,  with  power 
for  the  two  persons  so  appointed  to  name  an  umpire; 
and  I  further  declare,  that,  upon  paying  to  the  trustees 
or  trustee  of  this  my  will  for  the  time  being  the  price 
or  consideration  for  the  purchase  or  exchange  of  any  part  of 
my  freehold,  copyhold,  or  leasehold  estate,  or  other  pro* 
perty  so  sold  or  exchanged,  such  trustees  or  trustee 
shall  thereupon  convey,  surrender,  or  assign  the  same, 
respectively,  unto  or  to  the  use  of  the  purchaser  or  pur- 
chasers thereof,  his  or  their  heirs,  executors,  administra- 
tors, or  assigns,  or  join  in  so  doing,  and  in  all  requisite 
acts,  as  he  or  they  shall  direct ;  and  the  money  to  arise  by 
such  sale  or  exchange  shall  be  laid  out  and  invested,  by 
the  trustees  or  trustee  for  the  time  being  of  this  my  will, 
in  or  upon  government  or  real  securities,  at  interest,  or 
applied  upon  the  trusts  and  for  such  purposes  as  are 
hereinbefore  expressed  and  declared  of  and  concerning 
the  property  so  sold,  or  such  of  them  as  for  the  time 
being  shall  be  subsisting,  or  capable  of  taking  effect. 
And  I  do  hereby  expressly  declare  and  direct,  that  the 
receipt  or  receipts  of  the  trustees  or  trustee  of  this  my 
will  for  the  time  being,  shall  be  a  good  and  sufficient  dis- 
cbarge to  the  purchaser  or  respective  purchasers  or  ex- 
changers of  any  part  of  my  property,  for  any  money  or 
other  consideration  payable  for  the  same,  or  in  respect 
thereof;  and  that  such  purchaser  or  purchasers,  or  other 
person  or  persons  paying  the  same,  shall  not  be  liable 
to  see  to  the  application,  or  be  answerable  or  accountable 
for  the  misapplication  or  non-application  thereof." 

And  the  said  testator  appointed  the  said  Mary  Batky, 

George  EvatUf  and  Fieher  Evans^  executors  of  his  said  wilL 

The  said  testator  made  and  published  two  several 
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codicils  to  his  said  will,  dated  respectively  the  6th  day  Egeh,rfPka$, 
otAftguMt,  1818»  and  the  8th  day  of  October,  1818;  but     v     ^  '■■/ 
such  two  codicils  did  not,  in  any  manner,  afiect  the  dis-    '» ^  Etani. 
position  of  the  said  testator's  real  estate,  made  hy  his  said 
wUi. 

The  said  testator,  John  Evom,  duly  signed  and  pub- 
lished, as  hy  law  is  required  for  passing  real  estates  by 
deyise,  a  third  codicil  to  his  said  will,  dated  on  or  about  the 
4lh  day  o(  January^  1819 ;  and  thereby,  after  reciting  that 
be  had,  by  bis  said  will,  devised  his  estates  and  property 
to  his  brothers  George  Evame  and  FUher  EvanefSnd  his 
sister  Mary  Batiey^  his  trustees,  for  the  benefit  of  them- 
selves respectively  and  their  respective  children,  and 
with  sach  powers  over  the  same  as  therein  mentioned, 
and  appointed  them  executors  of  his  said  will,  the  said 
testator  did,  by  the  codicil  now  in  recital,  appoint^  in  their 
stead,  John  Richard  Baker,  of  Bedford  Place,  and  his 
nephew,  Oeorge  Bailey,  son  of  the  said  JUary  Bailey,  to 
be  trustees  and  executors  thereof,  upon  the  same  trusts 
and  for  the  same  persons,  intents,  and  purposes,  as  men- 
tioned in  his  said  will,  and  did  thereby  give  and  devise 
his  said  estates  and  property  to  the  said  John  Richard 
Baker  and  George  Batiey  accordingly. 

The  said  testator  departed  this  life  on  or  about  the 
SSrd  January,  1823,  without  altering  or  revoking  his  said 
will,  save  as  appears  by  the  said  codicils,  and  without  re- 
▼oking  the  said  codicils,  save  as  appears  thereby;  and  the 
said  will,  together  with  the  said  three  several  codicils  there- 
to, were  dulyproved  by  the  said  Oeorge  Bailey  sAone,  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  on  ' 
or  about  the  SOth  day  o{  February  in  the  same  year,  the 
usual  power  to  prove  the  said  will  and  codicils  at  a  future 
time  being  reserved  to  the  said  John  Richard  Baker,  if  he 
should  think  proper  to  execute  the  same. 

The  debts,  legacies,  annuities,  funeral  and  testamentary 
expenses  of  the  said  testator  were  dtdy  paid  and  satisfied. 
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^B»»- ^^'Mt,  by  the  said  George  Bailey,  out  of  the  said  tesUtor^ 
^    personal  estate ;  which,  exclusive  of,  and  without  including 
/«  r§  EvAvi.    the  value  or  produce  of  the  leasehold  property,  was  matt 
than  sufficient  for  the  purpose. 

As  certain  parts  of  the  testator's  real  estates,  situate 
9XBalham9  in  the  county  o( Surrey,  were  considered  eligible 
for  building  on,  it  was  deemed  more  beneficial  for  the 
parties  interested  in  the  said  testator's  property,  that  such 
parts  of  the  said  real  estate  should  be  sold ;  and  in  con- 
sequence thereof,  the  said  J.  R.  Baker  and  George 
Bailey i  by  virtue  of  the  power  given  to  them  by  the  said 
will  and  codicils  of  the  said  testator,  sold  and  disposed  of 
the  said  parts  of  the  real  estate  situate  at  Balham  afore* 
said,  in  the  month  of  April,  16S3,  which  produced,  in- 
cluding the  timber  thereon,  and  after  deducting  the 
auctioneer's  charges  and  expenses,  the  sum  o(9SSdL  \s.  8dL 

The  said  George  Bailey  hath,  at  different  times,  out 
and  sold  timber  on  other  parts  of  the  real  estate,  which 
has  produced  together  the  sum  of  837 L  17#.  4«dL 

The  different  real  estates  of  the  said  testator  remaining 
unsold,  continued  to  be  held  by  the  said  trustees,  upon 
the  trusts  of  the  said  testator's  will,  from  the  time  of  his 
decease  in  January,  1823,  down  to  Miohaelmae'4ay  now 
last  past;  and  during  such  time,  being  a  period  of  more 
than  ten  years,  the  rents  and  profits  received  from  the 
said  real  estates  were  applied  or  appropriated  to  or  for 
the  benefit  of  the  parties  entitled  thereto  or  interested 
therein,  according  to  the  trusts  aforesaid.  And  such  exe- 
cution of  the  trusts  being  effected  without  inconvenience, 
the  said  trustees  did  not  find  or  deem  it  necessary  to 
proceed  to  a  sale  of  such  real  estates* 

In  pursuance  of  an  order  made  on  the  equity  side  of 
this  honourable  Court,  in  a  cause  wherein  George  Evans 
the  younger  was  plaintiff,  and  the  said  John  Bailey,  John 
Richard  Baker,  and  others,  were  defendants,  dated  on 
or  about  the  7th  day  of  May,  18SS,  certain  parts  of  the 
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sdd  real  estate,  being  a  freehold  farm,  in  the  county  of  ^^'^ 
Esiext  hath  been  sold  to  Mr.  Serjeant  Arabin,  for  the  sim     >  „   ^  '.,  ^ 
of  KOOL,  and  other  parts  thereof,  being  a  copyhold  farm,  in    inn  Etams. 
the  county  of  Es$ex,  hath  been  sold  to  William  Santherby 
Esq.  for  the  sum  of  876/. ;  and  such  two  sums  have  been 
lespectiTdy  paid  into  the  Bank  of  England^  in  the  name 
and  with  the  privity  of  the  Accountant-General  of  this 
honourable  Court,  in  trust  in  the  said  cause. 

In  further  obedience  to  the  said  order,  the  real  estate 
of  the  said  testator.  Join  :Evani,  then  remaining  unsold, 
was  put  up  to  auction,  by  Messrs.  Farebroiher  ^  Co., 
auctioneers,  at  Oarrawajf'$  Coffee  Houset  ConMll,  in  the 
city  of  Londamt  on .  the  SOth  day  of  Augtut  last,  with  the 
approbation  of  Richard  Richards^  Eisq.  the  Master,  to 
whom  the  said  cause  stood  referred;  and  at  such  sale 
certain  parts  of  the  said  estates,  including  the  timber 
thereon,  situate  in  the  county  of  Kent,  was  sold  to  Tkomas 
PemberioMf  Esq.  for  SOfiSOL ;  and  certain  other  parts  of 
the  said  estate,  situate  at  Dagenham^  in  the  county  of 
Eisem,  including  the  timber  thereon,  were  sold  to  Samuel 
Avila,  gent.,  for  the  sum  of  S51L  1«.;  and  such  several 
purcbaaes  have  since  been  duly  confirmed ;  and  the  said 
sums  of  S0,050/.,  and  851/.  !«.,  have  been  paid.by  the  said 
Tiamae  Pemberion  and  Samuel  Amla,  respectively,  into 
the  Bank  of  Engkmd,  in  the  name  and  mth  the  privity  of 
the  said  Accountant-General  of  the  said  Court,  in  trust 
in  the  aaid  cause. 

The  said  George  Bailey  is  ready  and  willing  to  render 
all  proper  accounts,  and  to  pay  the  necessary  duty  there- 
on to  the  Commissioners  of  Stamps;  but  the  said  George 
BaUeyU  advised  that  no  duty  is  payable  for  or  in  respect 
of  the  monies  arising  from  the  sale  of  the  said  real  estates 
of  the  aaid  testator,  devised  by  his  will  as  before  mentioned  ( 
and  which,  since  the  said  testator's  decease,  have  been 
sold  by  the  said  John  Richard  Baker  and  George  Bailey ^ 
the  trustees  thereof,  either  of  their  own  authority,  or 
under  the  order  and  decree  of  this  honourable  Court. 
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Exeh.  rf  Pleat,  Merewcihtr^  Seijt.,  and  Folletif  shewed  cause. — The 
^  '  ^  only  point  in  dispute  is,  whether  the  monies  arising  from 
/nrcETAHs.  part  of  the  testator's  real  estates  which  were  sold  be- 
cause they  were  suitable  for  building,  and  of  other  parts 
which  were  sold  under  a  decree  in  equity,  are  chargeable 
with  legacy  duty,  under  the  provisions  of  the  55  Geo,  S, 
c.  184,  which  impose  a  duty  on  "  monies  to  arise  from 
the  sale,  mortgage,  or  other  disposition  of  any  real  or 
heritable  estate,  directed  to  be  sold,  mortgaged,  or  other- 
wise disposed  of,  by  any  will  or  testamentary  instrument) 
of  any  person  who  shall  have  died,"  &c.  &c. 

The  executors  of  Mr.  Evans  need  not  contend  that  the 
word  '  direct '  is  necessary,  to  enable  the  duty  to  attach ; 
but  the  question  is,  whether  the  real  and  band  fide  mean- 
ing to  be  collected  from  the  will  is,  or  is  not,  that  the 
testator  directs  that  the  property  should  be  converted 
into  money.  If  such  a  clear  intention  can  be  collected 
from  ihe  face  of  the  will  the  duty  may  attach,  because 
there  is  an  implied  direction.  There  must,  however,  be 
a  positive  and  absolute  intention,  so  manifest  on  the  face 
of  the  will  as  that  a  direction  can  be  implied ;  and  if  a 
discretion  be  left  to  the  trustees  or  executors,  or  if  the 
sale  is  dependent  upon  a  contingency,  which  may  or  may 
not  happen,  it  surely  cannot  be  said  that  there  is  a  direc- 
tion to  sell  within  the  words  or  meaning  of  the  act  of 
Parliament. 

The  difficulty  of  carrying  the  will  into  execution  with- 
out a  sale  is  not  sufficient ;  nor  will  it  be  sufficient,  that 
an  expectation  or  impression  appears  to  have  existed  in 
the  testator  s  mind  that  a  sale  would  eventually  be  pro- 
bable or  necessary;  but  to  raise  an  implied  direeiion 
within  the  meaning  of  the  act,  the  provisions  of  the  will 
must  render  a  sale  absolutely  and  inevitably  necessary, 
without  any  discretionary  power  being  vested  in  the  trus- 
tees or  executors. 

The  Attorney  General  v.  Halfard  (a)  will  probably  be 
(a)  1  Price,  426. 
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lelied  on  by  the  Crown ;  but  in  that  case  there  was  an,  BmK  t^PUas, 

183fi 

express  direction  to  sell ;  and  though  there  was  no  actual  > 

sale,  the  Court  held,  according  to  the  principle  of  equity    f*re  Etans. 
referred  to  by  Thomson,  B.,  that,  in  equity,  that  which  is 
directed  to  be  done  must  be  considered  to  be  done. 

The  case  of  the  Advocaie^General  v.  Ranuay^s  Trus- 
tees (a)  b  not  in  favour  of  the  Crown.  The  principle 
there  established  was,  that  where  a  real  estate  is  devised 
to  form  a  fund  for  distribution,  it  must  be  considered  as 
part  of  the  personal  estate,  and  the  Court  could  not 
construe  the  will  in  that  case  in  any  other  way  than  as 
containing  an  intention  that  the  whole  property  should 
be  converted,  into  money ;  and  so  the  direction  or  power 
to  the  trustees  was  imperative  and  not  dbcretionary. 

Now,  in  the  present  case  it  is  clear,  that  the  testator's 
intention  was,  that  the  real  property  should  remain  un- 
converted,  if  it  should  be  practicable.  Then  the  will  con- 
tains provisoes,  uses,  and  trusts,  applicable  to  real  property 
only.  The  option  to  the  brother  George,  to  purchase 
the  land  at  Balham,  is  surely  not  alone  sufficient  to  shew 
an  intention  that  the  whole  property  should  be  sold,  when 
all  the  prior  parts  of  the  will  shew  the  contrary  intention ; 
at  all  events,  there  is  no  such  clear  intention  expressed, 
as  that  it  can  be  predicated  that  there  was  a  direeikm  to 
aeU  in  the  wiU. 

Neither  does  the  difficulty  of  carrying  the  will  into 
effect  without  a  sale  form  such  an  intention.  It  only 
renders  the  trust  more  complicated ;  but  the  fact  that  the 
trust  was  administered  for  so  many  years  without  a  sale, 
shews  that  such  sale  was  not  absolutely  necessary ;  and 
without  an  absolute  necessity  there  can  be  no  implied 
direction;  and  there  being  no  express  direction  to  sell, 
the  monies  in  question  cannot  be  said  to  have  arisen  from 

(a)  We  ha?e  been  favoured  with      Tnuteti,  from  the  Legacy  Office, 
tlw  special  case  and  judgmeat,  in     See  note  at  the  end  of  this  case, 
the  Adooeaie-Qeneral  t.  iZomMy  V 
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^^^^'^'  ^^  ^^^  ^^  ^^^^  estates  directed  to  be  sold  within  the 
^    meaning  of  this  act  of  Parliament* 

in  re  Bvans. 

The  SoUoiior^General,  Amo$,  and  Sir  6.  Orey,  in 
support  of  the  rule. — Every  testator  might  evade  this 
duty,  if  monies  arising  from  a  saloi  under  a  discretionary 
power,  were  held  not  subject  to  it.  An  implied  direction 
may  arise  in  many  cases  when  the  power  is  not  to  sdl 
at  all  events*  If  it  is  dear  from  the  disposition  in  the  will, 
from  the  circumstances  of  the  family,  and  from  the  nature 
of  the  property,  that  a  sale  will  be  necessary  for  the 
proper  estecution  of  the  trusts,  that  amounts  to  an  implied 
direction  within  the  meaning  of  the  act  of  Parliament. 
A  party  would  otherwise  only  have  to  add  a  few  words 
to  evade  the  act  of  Parliament ;  and  in  this  case,  it  might 
be,  that  the  power  was  given  in  this  shape  to  evade  the 
duty,  though  the  object  and  intention  is  so  dear  and 
express.  When,  however,  the  circumstances  of  the  case 
render  a  sale  advantageous,  as  the  trustee  is  bound  to 
do  what  is  for  the  advantage  of  his  cestui  que  trusU^ 
the  sale  becomes  a  duty,  and  is  imperative  and  not  dis- 
cretionary. 

The  Court  of  Exchequer  in  Scotland^  in  the  case  of 
the  Advocate^General  v.  Ramsat^s  Trustees^  expressed 
themselves  thus,  in  giving  their  judgment: — **  To  see 
whether  there  was  an  option,  it  is  necessary  to  attend  to 
the  price  given,  and  to  trace  the  leading  intention  in  the 
mind  of  the  testator :  if  converting  into  money  be  the  fair 
meaning  of  the  deed,  though  a  power  only  is  given,  that 
power  is  imperative.  In  the  present  case  it  is  submitted, 
that  the  fitir  meaning  of  this  will  is,  that  the  real  pro- 
perty should  be  converted  into  money.  The  number  and 
classes  of  persons  to  be  benefited  by  the  dedsion,  shew 
that  such  was  the  intention;  and  the  arrangement  of 
the  testator's  property  and  aflPairs,  mentioned  by  him  in 
the  will,  could  not  have  been  eflfectnaled  without  such  sale. 
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The  word  directed  ought  to  be  construed  favourably  to  Each,  rf  Pita$, 
the  Crown,  according  to  the  well  known  distinction  be^  ^ 

tween  acts  which  impose  a  penalty  on  the  subject^  and    /«!«  Evans. 
those  which  grant  a  revenu*  to  the  Crown.** 

Lord  Lyndhurst,  C.  B.  obserred,  that  every  subject 
had  a  right  so  to  shape  the  disposition  of  his  property, 
as  to  avoid  the  legacy  duty  if  possible,  and  that  there  was 
no  fivud  in  so  doing.  He  said,  that  according  to  his  then 
opinion,  it  was  not  necessary  to  bring  a  case  within  the 
word  **  directed  **  in  the  act  of  Parliament,  that  the  word 
directed  should  be  found  in  the  will,  but  that  it  was 
sufficient,  if  it  was  the  object  of  the  will,  and  the  obvious 
intention  of  the  testator,  that  a  sale  should  be  effected. 
That  was  the  principle  of  the  two  cases  cited  in  argument. 
The  question  in  the  present  case  was,  whether  there  was* 
such  an  obvious  intention,  and  such  a  necessity  for  a  sale 
to  effectuate  the  purposes  of  the  will,  as  that  a  sale  could 
be  said  to  be  directed.  His  lordship  then  considered  the 
d^rent  povisions  of  the  will,  and  said  tbatno  case  hitherto 
had  gone  so  &r  as  to  say  that  the  duty  was  payable 
where  there  was  not  either  an  express  direction  to  seH,  or 
a  manifestailion  in  the  will  of  the  intention  of  the  testator 
that  there  should  be  a  sale ;  and  as  the  case  was  there- 
fore new,  and  turned  principally  on  the  construction  of 
the  wHl,  the  Court  would  take  time  to  search  throng  the 
will,  and  consider  their  judgment. 

Cur.  adiK  vulk 

The  judgment  of  the  Court  was  now  delivered  by — 
BoLiiAND,  B.---This  ease  was  brought  before  the  Court, 
on  the  motion  of  the  Attorney-General,  on  an  affidavit, 
filed  in  the  above  matter,  by  Charles  Palmer  Dimamt, 
gentleman,  solicitor  for  the  acting  executor  of  the  kst 
will  and  testament  otJokm  Epom^  esquircj  deceased,  late 
of  the  borough  of  SmMwark. 
The  question  for  our  opinon  is,  whether  l^acy  duty . 
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Kxch.  ofPkat,  be  payable  upon  the  monies  arising  from  the  sale  of  the 

^    real  and  copyhold  estates  of  the  testator. 
/HIV  EvAMi.        It  was  argued  before  Lord  Lyndkurstf  myself,  and  my 
Brothers  Aldersan  and  Oumey. 

It  appeared  by  the  affidavit  of  Mr.  Dimond^  that  the 
testator,  after  providing  for  the  payment,  out  of  his  per- 
sonal estate,  of  his  debts,  funeral  expenses,  and  lega- 
cies, and  which  were  afterwards  duly  pud,  bequeathed 
the  residue  of  his  property,  consisting,  amongst  other 
things,  of  freehold  and  copyhold  estates,  to  trustees,  upon 
certain  trusts  mentioned  in  his  wilL  The  will  contained 
a  dbcretionary  power  of  sale  as  to  the  estates  comprised 
in  the  residue,  and  which  is  set  out  in  the  affidavit,  but 
it  contained  no  direeiian  to  sell. 

By  the  55  Geo.  3,  c  184,  schedule,  part  3,  the  legacy 
duty  is  made  payable  "  upon  monies  to  arise  from  the 
sale,  mortgage,  or  other  disposition  of  any  real  estate, 
directed  to  be  sold,  mortgaged,  or  otherwise  disposed  of 
by  any  will  or  testamentary  instrument/* 

Shortly  after  the  death  of  the  testator,  the  trustees,  by 
virtue  of  the  power,  sold  a  part  of  the  residuary  property, 
not  because  it  was  necessary  for  the  purposes  of  the  trust, 
but  because,  from  the  particular  description  of  the  pro- 
perty, a  sale  was  considered  beneficial  to  the  parties  in- 
terested in  it. 

We  are  of  opinion  that  the  sale,  made  under  these  cir- 
cumstances, is  not  a  sale  of  property,  directed  to  be  sold 
by  the  will  of  the  testator,  within  the  meaning  of  the 
act,  and  that  the  proceeds  of  the  sale  are  therefore  not 
liable  to  the  legacy  duty. 

It  is  stated,  that  some  timber  was  afterwards  cut  and 
sold,  and  that  other  small  parts  of  the  property  were 
also  disposed  of,  to  which  the  same  observation  will 
apply. 

The  rest  of  the  estates  were  held  by  the  trustees,  upon 
the  trusts  of  the  will,  for  a  period  of  more  than  ten  years, 
and  the  rents  and  profits  were  applied  by  them  accord- 
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tngly,  it  not  being  deemed  necessary  for  the  purposes  of  -fi'<?*-  0/ /*fe«, 

the  trust  to  proceed  to  a  sale.     A  suit  was  afterwards  in-    v*.....^....!^ 

stituted  on  the  equity  side  of  this  Courti  and  orders  were    /»  rt  Evans. 

made  in  that  suit  for  the  sale  of  the  real  estateai,  forming 

part  of  the  residue.     It  was  stated  at  the  bar,  and  not 

disputed,  and  it  appears  by  the  proceedings,  that  in  that 

suit  there   was  a  reference   to   the   Master  to    inquire 

whether  it  would  be  for  the  benefit  of  all  parties  interested 

in  8uch  estates  that  they  should  be  sold.     The  Master 

reported  in  the  affirmative,  and  they  were  ordered  to  be 

sold  accordingly. 

It  appears  to  us  that  the  sales  made  under  such  cir- 
cumstances cannot  be  considered  as  sales  directed  by  the 
testator,  within  the  meaning  of  the  act.  Two  cases  were 
cited  at  the  b{ir ;  the  Attorney -General  v.  Halford  (a), 
and  the  Advocaie-General  v.  Ramsay  s  Trustees.  In  the 
former  case,  the  testator  had  expressly  directed  the  estate 
to  be  sold ;  but  it  not  being  necessary  that  it  should  be 
sold  for  the  purposes  of  the  will,  the  party  beneficially 
interested  elected  to  take  the  estate  in  specie.  The  Court 
was  of  opinion  that,  although  no  sale  had  taken  place, 
yet,  as  the  testator  had  expressly  directed  the  property 
to  be  sold,  the  duty  was  payable.  In  the  other  case, 
which  was  a  case  before  the  Court  of  Exchequer  in  ScoU 
land,  the  question  turned  upon  the  construction  of  the 
will,  and  the  Court  was  of  opinion  that,  taking  the  whole 
will  together,  it  contained  a  direction  to  sell ;  and  upon 
that  ground  it  was  adjudged  that  the  legacy  duty  was 
payable.  It  is  obvious  that  these  cases  have  no  applica- 
tion to  the  present. 

We  are  of  opinion,  therefore,  that  the  claim  of  the 
Attorney-General,  on  the  part  of  the  Crown,  ought  not 
to  be  allowed ;  and  that  the  rule  of  the  24th  March,  18S4, 
should  be  discharged,  as  to  the  proceeds  of  the  sale  of 

(a)  1  Price,  426. 
VOL.  II.  Q  C.  If.  R. 
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JB^ek.  of  pteati  the  real  and  copyhold  estate,  and  made  absolute  as  to 
«-     L^  '  -     the  personal  estate  (a). 

In  n  Evans. 


(a)  IN  THE  EXCHEQUER  IN  SCOTLAND. 

Advocate-General  v.  Ramsay *8  Trustees. 

Information  by  the  Advocate-General  in  debt  for  legacy  duty.— A 
verdict  was  found  for  the  Crown,  subject  to  the  opinion  of  the  Court,  on 
the  follovnng  case : — 

The  defendants  are  trustees,  who  have  accepted,  and  have  been 
carrying  into  execution,  the  testamentary  trust-dispositions  and  settle- 
ments of  the  deceased  Jndrew  Ranuay,  formerly  Andrew  Balfour,  who 
died  the  25th  day  oi  April,  1814. 

The  first  of  the  said  testamentary  tr^st^ispositions  and  settlements 
bears  date  the  5th  day  of  Au^utt,  1806,  and  thereby  the  said  Andrne 
Ramsay,  then  Andrew  Balfour,  did  give,  grant,  assign,  and  dispone  to 
the  said  trustees  and  their  assignees,  in  trust,  for  the  uses  and  purposes 
therein  mentioned,  *<  All  and  simdry  lands,  tenements,  houses,  annual  rents, 
and  other  heritages  '*  then  belonging  to,  or  which  should  happen  to  belong 
to,  the  said  Andrew  Ramtay  at  the  time  of  his  death,  with  the  rents  and 
duties  thereof,  with  certain  specified  exceptions;  and  did  assign  and  con- 
vey to  the  said  trustees,  all  and  sundry  debts,  heritable  and  moveable, 
and  sums  of  money  and  other  moveable  estate  which  might  beloiig  to 
him  at  the  time  of  his  death,  with  certain  specified  exceptions,  surro- 
gating and  substituting  the  said  trustees  in  his  full  right  to  the  premises, 
under  the  specified  exception, ''  with  power  to  the  said  trustees,  or  such  of 
them  as  shall  accept  hereof,  and  to  the  survivors  or  survivor  of  the  said 
acceptors,  or  to  any  two  of  them,  while  two  or  more  survive,  whom  I, 
the  said  Andrew  Ramsay,  hereby  declare  to  be  a  quorum,  immediately 
after  my  decease,  to  uplift  and  receive  the  whole  heritable  and  moveable 
debts  and  sums  of  money  then  resting  and  owing  to  me,  and  to  intromit 
with  my  whole  moveable  estate  and  effects  before  disponed;  to  grant  re- 
ceipts, discharges,  renunciations  or  conveyances  of  the  said  debts,  and 
use  and  dispose  upon  the  said  moveable  estate  and  effects,  and  in  general 
to  do  every  thing  in  relation  thereunto  which  I  might  have  done  in  my 
own  lifetime;  as  also  to  establish  in  their  persons  legal  titles  to  the  se- 
veral lands  and  heritages  that  shall  belong  to  me  at  my  decease,  ex- 
cepting as  aforesaid,  and  to  sell  and  dispose  of  the  same,  or  any  part 
thereof,  either  by  public  roup  or  private  Bale,  as  to  them  shaU  seem  most 
expedient,  and  to  uplift  and  receive  the  rents  and  duties  thereof,  while 
unsold,  and  the  prices  and  proceeds  thereof  when  sold;  and  to  grsnt 
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diipositioDS,  and  all  other  writs  necessary,  in  favour  of  the  purchasers,  Sjtek.  0/  Pieat, 
one  or  more,  binding  my  heirs  in  absolute  warrandice  of  the  subjects  1SJ5. 

sold ;  hereby  declaring  that  the  purchasers  of  my  said  lands  and  he- 
ritages, or  of  any  part  thereof,  shall  have  no  concern  with  the  applica- 
tion of  the  prices  of  their  respective  purchases,  but  that  a  receipt  and 
acquittance  for  the  same,  by  the  said  trustees,  or  the  quorum  aforesaid, 
shall  be  to  the  said  purchasers  a  full  and  sufficient  exoneration;  with 
power  also  to  the  said  trustees,  or  the  quorum  aforesaid,  to  appoint  factors 
or  cashiers  under  them^irom  time  to  time,  for  uplifting  and  discharging 
the  rents  and  duties  of  my  said  lands  and  heritages,  the  prices  of  the 
same  when  sold,  and  the  debts  due  to  me,  and  for  managing  my  whole 
real  and  persona]  or  heritable  and  moveable  estate  hereby  disponed;  and 
lor  rendering  these  presents  the  more  effectual,  I  hereby  nominate  and 
appoint  the  trustees  before  named,  and  the  survivors  or  survivor  of  such 
of  them  as  shall  accept  hereof,  to  be  my  sole  executors,  universal  lega- 
tories,  and  only  intromitters  with  my  moveable  goods  and  effects,  ex- 
cepting as  aforesaid,  and  the  debts  due  to  me,  exclusive  of  my  nearest  of 
kin,  and  all  other  persons,  with  power  to  them,  after  my  decease,  to  give 
inventories  of  the  debts  due  and  effects  belonging  to  me;  confirm  the 
same  if  necessary,  and  in  general  to  do  every  thing  in  relation  there- 
unto, that  I  might  have  done  in  my  own  lifetime,  or  which  any  executors, 
genera)  disponees  or  universal  legatories  may  lawfully  do  in  like  cases; 
but  providing  always  as  it  is  hereby  expressly  provided  and  declared,  that 
the  said  trustees  shall  be  holden  and  obliged  to  account  for  and  apply 
their  whole  intromissions  with  the  trust  subjects  hereby  disponed,  and  the 
rents,  issues,  and  profits  ariising  from  the  same,  in  manner  following,  viz. 
In  the^f^  place,  for  payment  of  the  expense  of  completing  their  own 
titles  to  the  said  subjects,  and  of  executing  this  present  trust;  ieccndly^ 
for  payment  of  the  debts  of  the  said  Andrew  Ranuay;  thirdly^  for 
payment  of  the  several  sums  of  money  underwritten,  which  I  hereby 
legate  and  bequeath  to  the  persons  after  mentioned,  and  their  respective 
heirs,. executors,  or  assignees,"  among  which  are  legacies  of  500il  to  each 
of  his  three  nieces  after  mentioned,  "  declaring  always  that  if  the  produce 
of  my  estate  shall  not  be  sufficient  for  paying  all  the  above  legacies, 
after  discharging  my  debts  and  the  expenses  above  mentioned,  every  le- 
gacy shall  sufier  an  abatement  in  proportion  to  the  extent  thereof,"  with 
a  single  exception;  fourthly,  for  some  provisions  to  servants;  "  and,la«^y, 
with  r^ard  to  the  residue  and  remainder  of  my  whole  real  and  personal, 
and  heritable  and  moveable  estate,  and  the  value  and  proceeds  thereof, 
when  converted  into  money,  after  payment  of  the  expenses,  debts,  and 
legacies  before  mentioned,  I  hereby  will,  appoint,  and  direct  the  said 
trustees,  and  the  survivors  or  survivor  of  them,  or  the  quorum  aforesaid, 
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Exch,  of  Pleat,  to  pay  over  such  residue  and  remainder,  if  any  be,  and  whatever  it  may' 
1836.  jjg^  Qy  ^  assign  the  securities  for  the  same  to  the  said  Mrs.  Elisabeth 

Balfour  or  Campbell,  Ann  Balfour,  her  sister,  and  the  said^itne  Ramsay 
fVardlaw,  my  three  nieces,  equally  among  them,  and  their  respecti^'e 
heirs,  executors,  or  assignees." 

Which  said  deed  farther  contains  the  following  clause: — ''And  which 
heritable  subjects  before  disposed,  with  the  writs  and  title-deeds  thereof, 
I  bind  and  oblige  myself,  my  heirs,  and  successors,  to  warrant  to  be  good 
and  effectual,  free,  safe,  and  sure  to  the  purcha^rs  thereof  fr^m  my  said 
trustees,  from  and  against  all  debts,  burdens,  encumbrances,  and 
grounds  of  eviction  wliatsoever,  at  all  hands,  and  against  all  deadly,  as 
law  will." 

The  said  Andrew  Ranuay,  formerly  Andrew  Balfour^  executed  a 
supplementary  trust-disposition  and  settlement,  which  bears  date  the  30th 
of  January,  1813,  which  bears,  that  upon  the  5th  day  of  Auguatj  1806, 
he  had  executed  the  foresaid  trust-disposition  and  settlement  of  his  ^  es- 
tate, real  and  personal,  since  which  time  "  (the  said  deed  bears)  **  I  have 
revoked  some  of  the  legacies;  others  have  become  lapsed  by  the  death 
of  the  legatees,  and,  my  funds  having  since  increased,  1  have  resolved  to 
bequeath  certain  other  legacies  and  annuities.  Moreover,  1  have  since 
acquired  a  house  in  Frederick  Street,  which  it  is  proper  to  dispone  spe- 
cially to  my  trustees  appointed  by  the  said  deed."  Therefore  he,  the  said 
Andrew  Ramsay,  did  thereby  give,  grant,  and  dispone  to  and  in  favour 
of  the  trustees  named  and  appointed  by  the  said  deed  of  settlement  first 
above  mentioned,  and  to  a  certain  other  trustee  since  deceased,  ''and  that" 
(the  said  supplementary  deed  bears)  "for  the  uses  andj>urpo8es  mentioned 
in  the  said  former  deed,  which  I  hereby  approve  of  in  the  whole  heads, 
articles,  and  contents  thereof,"  excepting  in  so  far  as  the  same  had  been, 
or  might  be  revoked  by  writing;  and  to  the  assignees  of  the  said  trustees, 
all  and  whole,  the  said  dwelling-house  therein  more  particulary  described, 
with  the  whole  parts  and  pertinents,  and  rights  and  privileges  thereof; 
and  the  said  Andrew  Ramsay  did  thereby  direct  his  said  trustees  to  pay 
the  legacies  and  annuities  therein  mentioned. 

In  both  of  the  said  deeds  the  said  Andrew  Ramsay,  formerly  Andrew 
Balfour,  reserved  to  himself  power  to  revoke  or  alter  the  same,  and  the 
same  contained  declarations  that  the  same  should  be  effectual  though  re- 
maining in  his  repositories  undelivered  at  the  time  of  his  death,  and  that 
the  same  did  remain  so  undelivered  at  the  period  of  his  death. 

Part  of  the  estate  so  conveyed  to  the  said  trustees  by  the  said  first- 
mentioned  testamentary  deed  consisted  of  certain  debts  due  to  the  said 
Andrew  Ramsay,  secured  by  bonds  termed  heritable  bonds,  in  the  usual 
forms  of  Buch  bondl,  each  containing  a  personal  obligation  by  the  bor- 
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tower  to  repay  the  sum  lent  to  hiniy  with  interest  and  penalty  upon  a   Exeh.  of  PUat, 
failure,  and  a  disposition,  in  security  thereof,  of  certain  heritable  subjects,      ^    looo.  ^ 
in  which  subj^ecta  the  said  Andrew  Ramsay  was,  at  the  time  of  his  death,       .       ^^^ 
infeft  in  virtue  of  the  said  bonds,  and  which  subjects  were  redeemable  v. 

on  payment  of  the  respective  debts,  interests,  and  penalties,  if  incurred,  ^^^^'^tfi^  ' 
in  the  usual  manner;  and  that  the  said  Andrew  Ramsay  had  not  used 
the  proceedings  necessary  to  entitle  him  to  enter  into  the  actual  posr 
session  or  management  of  the  subjects  so  conveyed,  but  received  the 
interest  of  the  said  debts  from  the  persons  so  conveying  the  said  he- 
ritable subjects,  and  who  themselves  continued  to  possess  and  manage 
the  same. 

At  different  times  after  the  death  of  the  said  Andrew  Ramsay,  and 
before  the  first  day  of  January,  1821,  in  the  course  of  the  trust-manage- 
ment  of  the  said  trustees,  money  arising  from  certain  of  the  said  he* 
ritable  bonds  came  to  the  hands  of  the  said  tnistees,  the  said  trustees 
having  obtained  payment,  thereof,  or  assigned  the  same,,  or  sold  th» 
same,  the  principal  sums  which  so  came  into  their  hands  amounting  to 
9606/.  13«.  4<i.  There  also  came  to  their  hands,  during  the  said  pe- 
riod, of  interest  on  the  said  heritable  bonds,  become  due  after  the  death 
of  the  said  Andrew  Ramsay ^  the  sum  of  1091/.  13«.  ^d» 

After  the  death  of  the  said  Andrew  Ramsay,  and  before  the  said 
first  day  o(  January,  1821,  the  said  trustees,  in  the  course  of  their  trust 
management,  did  sell  certain  houses,  part  of  the  said  heritable  estate  so 
conveyed  to  them,  and  did  receive  the  prices  thereof,  amounting  to  the 
sum  of  975/.  bs,,  and  did  also  receive  the  rents  thereof  arising  after  the 
death  of  the  said  Andrew  Ramsay,  and  before  the  period  of  selling  the 
same,  amounting  to  the  sum  of  332/.  10«.  \0d. 

And  the  said  trustees  did  also  receive  of  rents  become  due  since  the 
death  of  the  said  Andrew  Ramsay,  and  before  the  said  first  day  of  Ja- 
nuary,  1821,  of  the  third  share  of  the  lands  of  Rosehum,  which  belonged 
to  the  said  Andrew  Ramsay,  and  conveyed  to  them  by  the  said  testa- 
mentary disposition,  amounting  to  the  sum  of  389/.  15«.  7c/. 

At  the  said  date  of  1st /anuary,  1821,  the  said  trustees  did  satisfy 
or  pay  to  the  said  nieces  of  the  said  Andrew  Ramsay,  to  whom  the  said 
residue  was  given  as  aforesaid,  the  residue  of  the  monies  in  their  hands 
arising  from  the  said  personal  and  moveable  estate,  and  from  the  said 
heritable  bonds  and  interests  thereof,  and  the  said  prices  of  houses  sold, 
and  rents  thereof,  and  said  rents  of  Rosehum. 

The  said  trustees  paid  legacy  tax  after  the  rate  of  three  pounds  for 
every  hundred  pounds  of  the  part  of  the  said  residue  which  they  ad- 
mitted to  be  residue  of  the  personal  or  moveable  estate,  but  have  not 
paid  any  such  duty  on  the  part  thereof  which  they  represented  to  be, 
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Exeh.  »/  PUoi,  and  held  to  be  the  said  principal  sums  and  interest  arising  from  the  said 
1835.  heritable  bonds,  and  prices  and  rents  arising  from  the  said  houses  sold, 

and  said  rents  arising  from  the  said  lands  of  Ronhum,  and  the  further 
sum  of  136K  6f.  Sd.  of  interest  received  by  the  said  trustees,  or  due  on 
the  said  principal  sums  of  the  said  bonds,  after  the  same  came  to  their 
hands,  up  to  1st  January,  1821,  and  the  further  sum  of  145^  17«.  lldL, 
of  like  interest  on  the  said  before-mentioned  sum  of  interest  from  the 
said  heritable  bonds,  and  the  ftirther  sum  of  85^  18«.  7d.  of  like  interest 
on  the  said  prices  of  the  said  houses,  and  the  further  sum  of  43/.  15s.  1  Itf. 
of  like  interest  on  the  said  rents  of  the  said  houses,  and  the  further  sum 
of  38/.  I2s,  5d,  of  like  interest  on  the  rents  of  the  said  lands  of  Aose- 
buTfif  all  up  to  1st  January,  1821. 

The  estate  of  the  said  Andrew  Ramsay,  so  admitted  by  the  trus- 
tees to  be  personal  or  moveable  estate,  was  sufficient  to  pay  all  his  debts, 
funeral  expenses,  and  the  legacies  and  annuities  left  in  his  said  settlement, 
other  than  the  shares  of  residue  to  his  said  residuary  legatees. 

The  case  was  argued  by  the  Lord  Advocate  (Sir  WUiiam  Rae)  and  the 
SoUeitor-Oeneral  (Mr.  Hope)  for  the  Crown,  and  by  Mr.  Archibald  Mur- 
ray and  Mr.  John  Campbell  for  the  trustees. 

The  Court  (a)  took  time  to  consider,  and  on  Monday,  February  3, 
1823,  judgment  was  delivered  by — 

The  Lord  Chief  Biron. — ^This  is  an  information  in  debt  for  legacy 
duty  on  the  residue  of  the  real  estate  given  in  equal  shares  to  three 
nieces  under  the  disposition  of  the  deceased  Andrew  Rameay,  formerly 
Balfour,  The  defendants  are  trustees  acting  under  the  deed  by  which  he 
settled  his  affidrs. 

[His  Lordship  then  read  the  special  case,  as  far  as  the  clause  relative 
to  the  heritable  bonds  inclusive.  He  noticed  from  that  clause,  that  « 
question  appears  to  be  intended  to  be  raised,  whether  the  succession  to 
heritable  bonds  is  to  subject  the  party  benefited  to  the  legacy  duty.] 

But  the  view  of  this  case  which  the  Court  have  taken  renders  it  un- 
necessary to  consider  such  a  question;  they  will  dispose  of  the  case  on 
the  presumption  that  the  heritable  bonds  were  part  of  the  real  estate  of 
the  deceased.  This  deed  disposes  of  the  moveable  and  heritable  estate 
of  the  testator,  and  the  residue  arises  from  the  sale  of  both.  There  ap- 
pears to  have  been  sufficient  moveable  estate  to  pay  the  debts  and  le- 
gacies; and,  although,  in  many  cases,  a  sale  of  real  estate  in  such  cir- 

(a)  The  esse  was  beard  and  de-  Samwl  Shepherd),  Baron  Clerk  Rai- 
dded  by  the  Lord  Chief  Baron  (Sir      trayt  Sir  P.Murray,  and  Baron  Hume, 
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cumstances  would  not  have  been  necessary,  so  far  as  duty  is  at  present  Ezeh.  jof  PUatf 
claimed,  it  has  here  been  actually  sold  by  the  trustees. 

The  question  is,  whether,  under  the  acts,  this  residue,  which  I  will 
take  to  be  produced  entirely  from  the  sale  of  real  property,  is  liable 
to  legacy  duty;  or  whether  it  is  to  stand  as  if  the  real  estate  had  been 
conveyed  to  the  trustees  for  the  purpose  of  being  re-conveyed  to  the 
donees. 

One  question  has  been  mooted,  which  would  go  to  free  the  whole  of 
this  from  legacy  duty,  namely,  that  the  deed  stated  in  the  special  case 
was  not  a  testamentary  instrument;  that,  in  terms  of  the  act,  the  duty  on 
residue  from  real  estate  is  only  due  when  a  residue  is  gifted  **  of  monies 
to  arise  from  the  sale,  mortgage,  or  other  disposition  of  any  real  or  he- 
ritable estate,  directed  to  be  sold,  mortgaged,  or  otherways  disposed  of 
by  any  will  or  testamentary  instrument." 

It  is  said  that,  ^oad  real  estate,  this  could  not  be  deemed  a  testa- 
mentary instrument,  because,  according  to  the  l&w  of  Scotland^  one  cannot 
dii^ose  of  real  property  by  testament  It  is  admitted  that  this  is  a  testa- 
ment as  to  personal,  but  not  as  to  real  estate.  What  are  the  purposes  of 
this  deed?  Are  they  not  exclusively  the  disposal  of  his  property  after  his 
decease?  Were  the  argument  goody  residue  from  real  estate  could  not 
be  liable  to  this  duty  in  any  case,  nor  could  legacies  «ven  out  of  land,  or 
of  money  from  the  sale  of  land,  be  liable  to  it;  such  legacies,  according 
to  the  argument,  could  not  be  given  from  real  estate  by  a  testamentary 
instrument,  and  it  is  only  on  legacies  given  by  a  will  or  testamentary  in- 
strument, that  duty  is  exigible. 

But  the  question  is,  what  is  meant  by  a  testamentary  instrument  in 
the  statutes?  Does  it  mean  such  testament  as  will  pass  lands?  and,  be- 
cause there  is  none  such  in  Scotkmd,  is  there  to  be  no  duty  ?  Or,  does  it 
mean  such  instrument,  if  sufficiently  executed,  which  is  only  to  be^  to 
operate  and  have  effect  at  the  decease  of  the  maker  of  it?  Unless  it 
means  such  is  to  be  held  a  testamentary  instrument,  no  residue  from  land 
nor  legacy  to  be  claimed  from  land,  would  be  liable  to  duty,  as  such  can 
only  be  made  by  some  kind  of  deed,  and  it  is  argued  that  land  cannot 
be  charged  by  a  testamentary  instrument.  Legacy  and  bequest  of  re- 
sidue are,  in  their  nature,  precisely  the  same,  only  the  amount,  of  the  one 
is  ascertained,  and  that  of  the  other  cannot  be  ascertained  at  the  time. 
Both  are  gifts  only  taking  effect  from  the  death  of  the  testator. 

I  apprehend  the  act  meant,  by  the  term  testamentary  instrument,  a 
writing,  whatever  the  form,  or  however  by  law  it  might  be  required  to  be 
executed,  if  it  remains  dormant  during  the  life  of  the  person  executing 
it,  if  it  be  revocable  until  his  death,  and  if  it  only  comes  into  active  power 
at  his  death.  Such  writiug  stands  in  place  of  a  testament,  and  is  to  be 
viewed  as  a  testamentary  instrument. 


Adv.-Gen. 
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ExeJu  of  Pleatt  The  deed,  in  the  present  case,  the  Court  are  of  opinion  is  testamentary; 
^  1835,  ^  j^  j^  provided  gifts  have  been  raised  pursuant  lo  the  powers  of  ihe  will, 
by  a  sale  under  the  deed,  the  duty  will  be  due. 

When  one  considers  the  intention  of  the  acts,  as  the  Lord  Advocate 
Ramsay's  ^g]i  pointed  out,  it  is,  that  everything  which  comes,  or  is  directed  to  come 
into  the  hands  of  the  donee  in  the  shape  of  a  money  gift  or  be^Uest, 
should  pay  the  tax. 

The  argumeht  against  the  duty  here  is,  that  there  is  said  to  be  an  al- 
ternative, and  that  the  trustees  had  power  either  to  sell  or  not  to  sell,  but 
to  distribute  the  residue  in  specie :  that  they  had  an  option,  and  that  it 
was  not  a  direction.  I  will  not  say  how  it  would  be  if  an  option  merely 
is  given.  I  have  formed  a  strong  opinion  on  that  question,  but  do  not 
think  it  necessary  to  state  it  now,  because  in  this  case,  as  I  will  proceed 
to  shew,  I  do  not  conceive  the  trustees  had  the  option  not  to  convert  the 
real  estate  into  money. 

To  see  whether  there  was  an  option,  it  is  necessary  to  attend  to  the 
power  given,  and  to  trace  the  leading  intention  in  the  mind  of  the  tes- 
tator. If  converting  into  money  be  the  fair  meaning  of  the  deed,  though 
a  power  is  only  given,  that  power  is  imperative.  This  intention,  then,  it 
to  be  collected  from  the  deed.  Is  there  here,  then,  any  conception  of  the 
residue  of  real  estate  being  divided  in  specie?  It  is  necessary  in  law  to 
use  the  term  power,  it  is  admitted,  in  order  to  cany  into  effect  the  ob- 
jects of  such  a  deed.  But  that  term  power  is  only  once  used  in  that  part 
which  applies  to  the  trustees'  duty  as  to  the  management  of  the  property. 
It  might  as  well  be  said,  the  other  parts  of  that  duty  was  optional,  aa 
that  the  uplifting  the  heritable  bonds,  or  selling  the  heritable  subjects, 
were  so.  The  conveyance  of  the  estate  of  the  deceased  is  with  power 
to  uplift  and  receive  moveable  debts,  and  to  intromit  with  .goods,  lliia 
power  it  was  the  bounden  duty  of  the  trustees  to  exercise.  It  is  witb 
power,  also,  to  establish  legal  titles  in  their  persons;  there  could  be  no 
discretion  as  to  that;  and  to  sell  or  dispose  of  heritable  subjects,  and  to 
uplift  rents  while  unsold,  and  to  grant  dispositions  to  purchasers.  Reading 
only  so  far  as  that  in  the  deed,  though  power  only  is  used,  it  overridea 
the  whole  sentence,  and  he  would  say  it  must  mean  the  same  thing  as 
to  all  the  acts  they  have  power  to  do.  That  it  casts  the  duty  of  selling  on 
the  trustees,  as  well  as  the  duty  of  uplifting  the  moveable  debts.  Then,after 
this  power  is  committed,  how  does  the  deed  provide  for  the  disposal  of 
the  money?  [Hu  Lordship  then  went  over  the  puiposes  or  usesof  the  trust, 
and  again  read  that  clause  as  to  the  disposal  of  the  residue,  dwelling  on 
the  expressions,  "  when  converted  into  money/'  and  **  to  pay  over."]  It 
is  impossible  to  be  of  any  other  opinion  than  that  the  only  thing  in- 
tended was  to  convert  all  into  money,  and  that  the  residue,  after  such 
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conrenioiiy  was  to  be  divided  among  the  residuary  legatees.    The  term   Bjsck.  of  Pkat^ 
power,  when  it  ia  to  be  executed,  ia  equivalent  to  empower  and  direct.  iSSo^ 

These  trustees  would  not  have  complied  with  the  object  of  the  testator, 
unless  they  had  acted  as  they  have  done.  That  object  was  to  give  the 
legatees  money,  just  in  the  same  way  as  if  he  had  been  able  to  cal*  Ramsay's 
culate  the  residue  and  to  specify  the  sum.  But,  not  being  able  to  a»- 
certain  it,  he  gives  them  an  uncertain  sum.  Even  if  the  trustees  had, 
by  agreement  or  connivance,  divided  the  real  estate  in  specie,  it 
would  make  no  difference.  In  the  case  of  Halfcrd  (a),  this  was  de- 
cided. Unless,  therefore,  it  could  be  shewn  there  was  an  option,  or 
unless  it  could  be  shewn  that  it  was  in  violation  of  their  duty  that 
the  trustees  sold,  if  they  have  converted  into  money,  it  follows  that 
duty  is  due. 

Direction  and  power  are  synonymous,  when  a  certain  thing  is  to  be 
done;  the  subsequent  deed  in  1806,  mentioned  in  the  special  case,  con- 
firms this  view.  It  is  the  conveyance  of  a  house  to  the  trustees,  and  that 
for  the  uses  and  purposes  of  the  former  deed,  that  is,  for  being  converted 
into  money.  The  manifest  intention  was  to  make  a  pecuniaiy  residue; 
only  two  expressions  occur  in  the  deed,  which  could  be  in  any  way  re- 
lied on  as  importing  a  contrary  intention.  One  is,  that  the  trustees  have 
power  to  sell  the  real  estate,  or  any  part  thereof,  by  public  roup  or  pri- 
vate bargain,  as  they  shall  think  expedient  I  consider  these  last 
words  to  relate  to  the  mode  of  sale.  The  after  expression,  '^  when  con- 
verted into  money,"  is  inconsistent  with  option,  but  it  is  wise  to  put  in 
these  words,  '*  or  any  part  thereof,"  to  remove  doubts  as  to  powers.  In 
England  it  is  held  that  a  power  can  be  executed  but  once,  and  it  might 
be  questioned  if  a  power  to  sell  generaUy  would  admit  of  separate  sales 
from  time  to  time.  The  testator,  to  make  it  quite  sure,  would  have 
directed  a  sale  of  the  whole,  but  allowing  the  sale  to  be  in  whole  or  in 
parts,  and  from  time  to  time,  as  they  might  think  proper. 

The  other  expression  has  been  answered  by  anticipation,  ^  or  to  assign 
the  securities  for  the  same:"  the  securities  for  what?  for  the  money,  not 
meaning  the  original  title-deeds,  but  the  securities  which  the  trustees 
themselves  had  taken  for  money.  They  might  have  notes  of  bankers, 
or  might  have  lent  it  on  new  heritable  bonds,  and,  instead  of  making  it 
necessary  to  reconvert  these  into  money,  these  securities  might  be  trans- 
ferred. Even  bank  potes  are  securities  for  money.  That  expression  does 
not  mean  that  they  were  to  convey  the  property  as  it  came  to  them,  but 
merely  the  money  into  which  it  should  be  converted,  or  the  securities 
taken  for  that  money;  nothing  was  contemplated  but  a  pecuniary  benefit 

(a)  I  Price,  426. 
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Eteh.  of  Pleas,  These  trustees  hare  converted  the  whole,  upon  which  duty  is  churned,  ioto 
xooo,  money,  under  that  which  is  tantamount  to  a  direction. 

It  was  the  object  of  the  legislature  to  lay  the  duty  on  gifts  which  could 
not  take  effect  till  after  deatli,  if  these  gifts  were  in  money  from  real  es- 
tate, or  were  of  personal  estate.  It  is  for  that  reason  a  domUio  morik 
eauia  is  made  liable  to  the  duty.  That  ia,  a  gift  which  the  donor,  if  he 
liyes,  may  resume. 

Up<m  the  whole,  the  Court  are  of  opinion,  there  must  be  judgment  for 
duty  on  the  sums  stated  in  the  case,  on  the  first  count  of  the  information, 
these  sums  being  reridue  from  real  estate  directed  to  be  sold. 


Baron  Humr  suggested  that  it  should  be  added  to  the  special  case 
(and  this  was  done),  that  the  deeds  in  question  contained  a  power  of  re- 
vocation,  and  dauses  dispensing  with  the  delivery,  and  that  they  were 
found  in  the  repositories  of  the  deceased  undelivered. 

Judgment  for  the  Crown. 


Where,  upon 
the  eiecution 
of  a  writ  of  in- 
quiry, the  un- 
der-sheriff im- 
properly re- 
jected some 
evidence,  in 
consequence  of 
which,  on  appli- 
cation, the  Court 
ordered  a  new 
writ  of  inouiry, 
but  the  defen- 
dant, in  order 
to  avoid  further 
cipense,  paid 
the  amount 
assessed  by  the 
jury  on  the  first 
inquiry : — 
Held,  that  the 
plaintiff  was 
not  entitled  to 
the  costs  of 
that  inquiry. 


Porter  v.  Cooper. 

In  this  case  R.  V.  Richards  had  obtained  a  rule  to  shew 
cause  why  the  Master  should  not  review  his  taxation. 
The  action  was  for  work  and  labour;  and,  the  defendant, 
having  suifered  judgment  by  default,  a  writ  of  inquiry 
was  executed.  On  the  execution  of  the  inquiry  certain 
evidence  tendered  by  the  defendant  was  rejected  by  the 
under-sherifT,  and  the  jury  assessed  the  damages  at  the 
sum  of  /.  The  defendant  applied  to  the  Court  for  a 
fresh  inquiry,  oh  the  ground  of  the  rejection  of  this  evi- 
dence, and  obtained  a  rule  for  that  purpose,  which,  after 
argument,  was  made  absolute.  The  defendant,  however, 
paid  the  amount  assessed  by  the  jury  on  the  former  in- 
quiry, in  order  to  avoid  further  expense.  The  Master, 
upon  the  taxation  of  costs,  allowed  the  plaintiff  the  costs 
of  that  inquiry,  which  the  defendant  contended  he  ought 
not  to  have  done. 
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t/.  Jervis  shewed  cause. — ^The  defendant,  having  paid  BgefuofPUm, 


the  amount  found  by  the  jury  on  the  former  inquiry,  has 
admitted  that  it  was  right,  and  the  plaintiff  has  succeeded.  Porter 
and  ought  therefore  to  have  the  costs  of  the  inquiry*  It  CoorsR. 
was  formerly  held  in  this  Court  that,  even  in  cases  of  mis- 
direction, the  party  who  ultimately  succeeded  was  entitled 
to  the  costs  of  the  trial  at  which  the  misdirection  took 
place,  but  that  was  afterwards  altered.  This  case  is,  how- 
ever, decided  by  Jackson  v.  HaUam(a).  There,  the 
plaintiff  having  obtained  a  verdict,  the  Court,  on  the  ap- 
plication of  the  defendant,  granted  a  new  trial,  on  the 
ground  that  the  Judge  had  misdirected  the  jury  in  point 
of  law,  but  the  rule  for  the  new  trial  was  silent  as  to 
costs.  The  defendant,  without  going  to  trial,  gave  the 
plaintiff  a  cognovit,  and  the  Court  held  that  the  defendant 
was  liable  to  pay  the  costs  of  the  trial.  Here  the  defen- 
dant, instead  of  giving  a  cognovit,  has  paid  the  amount 
found  by  the  jury.  The  provision  in  the  new  rules,  H. 
T.,  2  Will.  4,  s.  64,  that  **  if  a  new  trial  be  granted,  with-  • 
out  any  mention  of  costs  in  the  rule,  the  costs  of  the  first 
trial  shall  not  be  allowed  to  the  successful  party,  though 
he  succeeded  on  the  second,**  has  no  bearing  upon  this 
case. 

iR.  V.  Richards,  in  support  of  the  rule. — ^The  case  of 
Jackson  v.  Hattam  proceeds  on  the  ground  that  the  de- 
fendant, by  giving  a  cognovit  and  authorizing  judgment  to 
be  entered  up  against  him,  admitted  that  he  was  in'  the 
wrong ;  but  no  such  conclusion  can  be  drawn  from  the 
facts  of  the  present  case.  It  is  not  to  be  doubted,  if 
the  defendant  had  gone  down  to  another  inquiry  of  da- 
mages, that  he  would  not  have  had  to  pay  the  costs  of 
the  first.  [Parke,  B. — ^The  plaintiff  says  that,  according 
to  the'  old  rule  of  this  Court,  he  would.]      The  dis- 

(a)  2  B.  &  Aid.  317. 
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^'\^f^^'  tiuction  in  cases  of  trials  before  the  new  rules  was  this,  that 

^     ^     '^     if  the  miscarriage  on  the  trial  arose  from  the  fault  of  the 

Porter       jury,  the  losing  party  was  to  pay  the  costs,  but  not  where 

Cooper.       it  arose  from  the  fault  of  the  Judge.     As  this  case  does 

not  come  within  the  provision  in  the  new  rules,  it  must  be 

decided  upon  this  principle.    It  would  be  hard  if,  because 

the  defendant,  rather  than  take  the  cause  down  to  another 

trial,  pays  the  amount  demanded,  he  should  have  to  pay 

the  costs,  which  if  he  had  submitted  to  a  second  inquiry 

he  would  not  have  had  to  pay.     In  Gray  v.  Cox  (a),  it  was 

held  that,  where  the  Court,  after  verdict  for  the  plaintiff, 

granted  a  new  trial  without  mentioning  the  costs,  and  the 

plaintiff  discontinued,  the  defendant  was  not  entitled  to 

the  costs  of  the  trial.     That  decision  is  in  point. 

Lord  Abinoer,  C.  B.-^The  plaintiff  is  not  in  a  worse 
situation  than  he  would  have  been  in  had  he  gone  down  to 
a  second  trial  and  recovered  the  same  amount  of  damages; 
and  there  is  therefore  nothing  to  take  this  case  out  of  the 
general  rule. 

Parke,  B. — The  case  of  Jackson  v.  Haliam  is  an  ex- 
ception to  the  general  rule,  and  is  distinguishable  from 
the  present  case.  The  rule  must  be  absolute;  but^  as 
this  was  the  error  of  the  Master,  without  costs  on  either 
Bide. 

Rule  absolute,  without  costs. 

(a)  5  B.  &  C.  458 ;  8  Dowl.  &  R.  220. 
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Eaieh,  of  Pkiu, 
1836. 

Kino  v.  Taylor. 

Assumpsit.— The  declaration  stated,  that  before  the  A.  having  been 
making  of  the  agreement,  promise,  and  undertaking  of  he  was  priTi- 
the  defendant  thereinafter  mentioned,  to  wit,  on  &c,  the  |*K^f»"»^- 

'  '  tendiog  on  a 

defendant  had  wrongfully  taken  and  arrested  the  plaintiff,  summont  at  a 
by  his  body,  upon  and  by  virtue  of  a  certain  process,  issu-  ber,  the  Judge 
ing  out  of  the  Palace  Court,  at  the  suit  of  one  Joseph  foj  hV^iciwIrge 
Cable,  and  had  rendered  the  plaintiff  to  the  custody  of  out  of  custody, 

r  J         on  condition 

the  Marshal  of  the  Marshalsea  upon  that  occasion.     And  that  if  B.,  the 

the  said  plaintiff  saith,  that,  being  in  such  custody  as  the  arrest,  paid 

aforeisaid,  heretofore,  to  wit,  on  &c.  a  certain  writ  of  our  ^*  ^JJ^^' b' 'the 

lord  the  King,  called  a  writ  of  habeas  corpus  cum  causa.  Master,  A. 

•    1.  1  i.i^  it  111      T^.  should  not  bring 

was  duly  issued  out  of  the  Court  of  our  lord  the  King,  any  acUon  for 
before  the  King  himself  at  Westminster,  directed  to  the  ^t?I,7IltaJ^* 
Judges  of  the  Palace  Court  of  Westminster,  and  to  each  "^  **»«  amount 

°  ....  ''■■  accordingly 

of  them,  by  which  said  writ  our  said  lord  the  King  com-  paid.  A.,how- 
manded  them  that  they  should  have  the  body  of  him,  qutntfy  obtain- 
the  said  plaintiff,  then  detained  in  his  Majesty's  prison  of  ^^^^  Jj' 
the  Marshalsea,  under  the  custody  of  the  Marshal  of  review  hit  taza- 

«...  1  •  1       1         <•  %  t>  ^**"»  ''^hich  the 

the  said  prison,  together  with  the  day  and  cause  of  Master  accord- 
detaining  him,  before  the  Right  Honourable  Thomas,  Lord  i?£wed  a  ""^ 
Denman,  Lord  Chief  Justice  of  his  Majesty's  Court  of  ^"''^"^  •""  ^i' 

'  J       ^  costs.    This  B. 

King's  Bench,  before  him,  at  his  chambers  in  Serjeants  refused  to  pay, 

Inn,  Chancery  Lane,-  immediately  on  the  receipt  of  the  brought  an 
said  writ,  to  do  and  receive  what  the  said  Lord  Chief  S?'^;SnrtT''" 

Justice  should  then  and  there  think  fit  to  order  concerning  "  "PO"  '» 

him  the  said  plaintiff  in  that  behalf;  and  the  plaintiff  fur-  to  pay  the  cosu, 

ther  saith,  that  afterwards,  to  wit,  on  &c.,  he  was  brought  tharAl'wouid^'' 

before  the  Right  Honourable  Sir  James  Parke,  Knight,  ""hj^^'f^*^^^^^^^ 

one  of  the  Justices  of  the  Court  of  our  lord  the  King  be-  •gainst  B^  on 

fore  the  King  himself,  at  his  chambers,  in  Serjeants  Inn,  arrest  :-^ffeid, 

Chancery  Lane,  pursuant  to  the  statute  in  that  case  made  diJ^^,tanc«'* 

and  provided,  by  virtue  of  the  said  writ  of  habeas  corpus,  *^«  ^^^  ^^ 

*  "^  not  maintain- 

directed  as  aforesaid  ;  and  thereupon  the  said  Sir  James  able. 
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£m&.  9f  PUas,  Parke,  Knight,  so  being  such  Justice  as  aforesaid,  upon' 
hearing  the  parties,  their  attomies,  and  agents,  ordered 
that  the  plaintiff  should  be  forthwith  discharged  out  of 
the  custody  of  the  keeper  of  the  MarshaUea  Prison  a$ 
to  the  arrest  at  the  suit  of  the  said  Joseph  Cable,  and 
whereupon  the  said  plaintiff  was  discharged  from  the  said 
custody ;  and  thereupon,  heretofore,  to  wit,  on  &c.  in  con- 
sideration of  the  premises,  it  was  mutually  agreed  by  and 
between  the  plaintiff  and  defendant,  that  the  plaintiff 
should  relinquish  all  right  of  action  against  the  defen- 
dant, on  the  occasion  of  the  said  arrest  and  detainer, 
and  also  consent  and  agree  not  to  bring  any  action  against 
him,  the  said  defenoant,  on  occasion  of  the  premises ;  and 
that  the  defendant  should  thereupon  pay  to  the  plaintiff 
all  the  costs,  charges,  and  expenses  which  he  had  then 
sustained  and  been  put  unto,  by  reason  of  the  said  arrest 
and  detainer  by  the  defendant  as  aforesaid,  and  neces- 
sarily incurred  by  the  plaintiff  in  obtaining  his  discharge 
therefrom,  as  the  same  should  be  taxed  and  allowed  by 
the  Master  of  the  Court  of  Exchequer,  and  also  the  costs 
and  charges  of  making  the  said  order  a  rule  of  the  said 
Court.  And  the  said  plaintiff  in  fact  saith,  that  the  costs 
which  he  sustained,  by  reason  of  the  premises,  were  taxed 
by  the  said  Master  of  the  said  Court  of  Exchequer  at  the 
sum  of  12/.  16s.  Id.,  and  that  the  costs  of  making  the 
said  order  a  rule  of  the  said  Court  of  Exchequer  amounted 
to  a  certain  other  large  sum  of  money,  to  wit,  &L  Is.  2d., 
making  together  the  sum  of  18/.  Ss.  9d,  of  lawful  money 
of  Great  Britain,  whereof  the  said  defendant  afterwards, 
to  wit,  on  &Cm  had  notice;  and  the  plaintiff  further  saith, 
that,  although  he  hath  done  and  performed  every  thing 
in  the  said  agreement  mentioned  on  his  part  and  behalf, 
and  although  the  defendant,  in  part  performance  of  his 
said  agreement,  promise,  and  undertaking  aforesaid,  to 
wit,  on  the  day  and  year  last  aforesaid,  paid  to  the  plaintiff 
a  certain  sum  of  money,  to  wit,  the  sum  of  7/.  13^.  Sd.,  on 
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account  of  the  said  costs  and  charges  aforesaid ;  yet  the  ****! J?/'*'*"* 
defendant,  not  further  regarding  his  said  promise  and 
undertaking,  hath  not  at  any  timis  thence  hitherto, 
although  often  requested  by  the  plaintiff  so  to  do,  paid 
to' the  plaintiff  the  residue  of  the  amount  of  the  said  costs, 
or  any  part  thereof;  but  hath  hitherto  neglected  and 
refused  &c.,  and  the  said  sum  of  102.  lOs.  6rf.,  residue  of 
the  said  sum  of  money,  still  remains  due  and  owing  to  the 
plaintiff,  contrary  to  the  promise  and  undertaking  of  the 
defendant  so  by  him  in  that  behalf  made  as  aforesaid. 
There  was  also  a  count  upon  an  account  stated.  The  dei* 
fendant  pleaded  that  he  made  no  such  promise. 

At  the  trial  of  this  cause,  before  the  Sheriff  o{  Middlesex^ 
on  the  Srd  of  February  last,  it  appeared  that  the  plaintiff 
was  taken  upon  an  execution  out  of  the  Palace  Court,  by 
the  defendant,  an  officer  of  that  Court,  whilst  he  was  at- 
tending under  a  summons  at  a  Judge*s  chambers,  and 
taken  to  the  MarshaUea  Prison.  The  plaintiff  obtained 
a  writ  of  habeas  corpus,  upon  which  he  was  brought 
before  Mr.  Baron  Parke,  at  chambers,  on  the  12th  of 
Marehy  1834,  and  after  hearing  the  case,  Mr.  Baron 
Parke  made  an  order  for  the  plaintiffs  discharge  out  of 
cu8to€iy,  upon  condition,  that,  if  the  defendant  paid  the 
plaintiff  his  costs,  to  be  taxed  by  the  Master,  the  plaintiff 
should  not  bring  any  action  for  the  arrest.  The  costs 
were  afterwards  taxed  by  the  Master  at  the  sum  of 
7/.  \S».  Sd.,  and  that  sum  was  accordingly  paid  by  the 
defendant  to  the  plaintiff.  The  plaintiff,  however^  not 
being  satisfied  with  the  amount  of  costs  allowed  on  taxa- 
tion, applied  to  the  learned  Judge,  on  a  summons,  for  an 
order  for  the  Master  to  review  his  taxation.  The  de- 
fendant opposed  this  order;  but  tHe  learned  Judge,  being 
of  opinion  that  sufficient  had  not  been  allowed  for  costs, 
made  the  order,  and  the  Master,  on  reviewing  his  taxation, 
allowed  the  sum  of  12/.  I6s.  7d.  The  defendant,  bow- 
ever,  refused  to  pay  the  balance  of  5L  Se.  4d.  The  plaintiff 
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Exek.  of  Pleat,  made  the  Judge's  order  a  rule  of  Court,  the  cost  of  dohig. 
which  was  5/.  7s.  2d. ;  which,  together  with  the  sum  of 
6L3s.  4(/.,  amounted  to  10/.  lOs.  6c/.,  the  sum  sought  to 
be  recovered  in  the  present  action.  At  the  trial  it  was 
contended,  on  the  part  of  the  defendant,  that,  upon  the 
facts  proved,  the  action  could  not  be  supported,  there 
being  no  evidence  of  any  agreement  by  the  defendant  to 
pay  the  costs,  and  that  ah  action  would  not  lie,  either  upon 
a  Judge's  order  or  a  rule  of  Court,  without  such  an  agree- 
ment being  shewn.  The  under-sheriff  directed  the  jury 
to  find  for  the  plaintiff  to  the  amount  of  5L  3s.  4<f., 
which  they  accordingly  did ;  but  he  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit.  On  a  former  day  in 
this  term,  Knowles  obtained  a  rule  accordingly :  against 
which, — 

The  plaintiff,  in  person,  now  shewed  cause. — He  con- 
tended that  there  was  sufficient  evidence  of  an  agreement 
by  the  defendant  to  pay  the  costs  for  the  purpose  of 
maintaining  the  action,  inasmuch  as  the  defendant  had 
attended  the  taxation,  and  on  the  first  taxation  had  paid 
the  sum  allowed  by  the  Maeiter.  That  the  plaintiff's  for- 
bearing to  bring  an  action  for  the  illegal  arrest  was  a  suf- 
ficient consideration  for  the  defendant's  promise,  and  that 
the  payment  of  the  costs  allowed  on  the  first  taxation 
amounted  to  an  assent  to  pay  whatever  should  be  found 
to  be  due  for  costs  on  a  proper  taxation  by  the  Master. 
He  cited  Porter  v.  Cooper  {a)  as  an  authority  in  point. 

KnowleSf  contri,  was  stopped  by  the  Court. 

Per  Curiam. — In  this  jcase  there  was.  no  evidence  of 
any  agreement  by  the  defendant  to  pay  the  costs  allowed 
by  the  Master  on  taxation.  The  plaintiff  agreed  not  to 
bring  any  action  if  the  defendant  paid  the  costs ;  but  a 

(a)  IC.M.&R.  387. 
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part  only  of  the  costs  allowed  have  been  paid.     The  Bxeh.  ofPUat, 
Judge's  order,  therefore,  has  not  been  complied  with,  but  ' 

there  is  no  evidence  of  any  agreement  by  the  defendant  to         Kino 
pay  the  costs,  independently  of  that  order,  upon  which  an       Tatlor. 
action  cannot  be  maintained. 

Rule  absolute. 


Hennah  and  Another  v.  Whyman. 

JUUMFREY moved  to  set  aside  the  service  of  a  writ  of  Where  the  in- 

1  V     i*  •  1     •  rr%i  /»   1  dortement  on  a 

summons,  on  the  ground  of  irregulanty.    The  copy  of  the  wntof summons 

writ  served  was  indorsed,  "  This  writ  was  issued  by  &c.,  JJJ"  ilsl^'tj*' 

attorney  for   the  said  plaintiffs/'  whereas  in  the  form  &c,  attorney 

,  '  **'  for  the  said 

given  in  the  schedule  to  the  Uniformity  of  Process  Act  it  piuntiffk,"  in- 

is,  "  This  writ  was  issued  by  &c.,  attorney  for  the  said  tirnVfo"  fha 

A.  A"    He  said  that  a  similar  defect  had  been  held  ^«;>  ^"'- 


fatal  in  the  Common  Pleas,  citing  Petersdorff^s  Practice^ 
264.  The  word  '^  plaintiffs**  is  not  mentioned  in  the  body 
of  the  writ. 

t/.  Jervis  shewed  cause  in  the  first  instance. — It  is  said 
that  the  word  "  plaintiffs**  is  not  in  the  body  of  the  writ; 
but  neither  is  it  in  the  form  given  of  the  writ  of  capias, 
and  yet  the  form  of  the  indorsement  there  is, ''  This  writ 
was  issued  by  E.  F.  of  &c.,  attorney  for  the  plaintiff,"* 
which  shews  that  the  legislature  never  could  have  in* 
tended  that  this  should  be  considered  a  deviation  from  the 
form  given. 

Lord  Abinoer,  C.  B. — It  is  important  that  the  prac- 
tice should  be  uniform;  and  if  we  had  a  precise  account  of 
the  case  in  the  Common  Pleas,  we  might  perhaps  have 
been  induced,  for  the  sake  of  preserving  a  uniformity  in 
ourdecisions,  to  have  granted  the  motion.  But  having  no 
precise  account  of  that  case,  I  can  see  no  reason  why  the 
indorsement  on  the  writ  of  summons  should  be  different 

VOL.  II.  R  CM.  R. 


fltfMfgood. 
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Etteh.j^Pkai,  from  that  on  the  writ  of  capias.    There  is  no  pretence  for 
saying  that  the  defendant  has  been  misled. 

Parke,  B« — This  Court  has  acted  upon  the  principle 
that  where  the  act  says  that  the  process  shall  be  in  a 
particular  form^  that  must  be  followed.  The  act  says 
nothing  about  the  indorsement,  and  the  form  of  the  in- 
dorsement given  in  the  schedule  is  nothing  but  an  ex- 
ample. The  act  does  not  say  that  the  indorsement  shall 
be  in  a  precise  form,  and  this  indorsement  gives  all  the 
infonnation  which  the  act  requires. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


After  a  general 
▼erdict  for  the 
defendant,  the 
Court  will  not 
allow  the  plain- 
tiff to  discon- 
tinue by  a  side- 
bar rale. 


GoODBNOUOH  9.  BEETLES. 

I/N  the  trial  of  this  cause,  the  defendant  obtained  a  ge- 
neral verdict;  subsequently  to  which  the  plaintiff  took  out 
a  side-bar  rule  to  discontinue.  Knowles  having  on  a  for- 
mer day  obtained  a  rule  to  shew  cause  why  this  side-bar 
rule  should  not  be  set  aside, 

Humfrey  shewed  cause. — The  defendant  will  not  be 
prejudiced  by  the  plaintiff's  being  allowed  to  discontinue, 
as  he  will  equally  obtain  his  costs.  It  is  laid  down  in  S 
Chititfs  Archbol^s  Practice,  898,  that  the  Court  may 
probably  grant  leave  to  discontinue  after  a  special  verdict. 
[Lord  Abinger,  C.  B. — ^That  is  the  distinction.  In  Ptice 
V.  Parker  (a)  it  was  held,  that  after  a  general  verdict  there 
can  be  no  leave  given  to  discontinue ;  but,  that  after  a 
special  verdict  there  may,  because  that  is  not  complete 
and  final :  and,  it  is  added,  that  even  in  that  case  it  is  a 
great  favor.]  It  was  allowed  after  a  general  verdict,  in 
Sweeting  v.  Habe  (6). 


(«)  1  ^alk.  1/9.       (6)  9  B.  &  C.  369,  Sc  4  Maon.  &  VLf.  287,  S.  C. 
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KnatcleSf  canirit  was  stopped  by  the  Court 
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Parke,  B. — ^There  must  have  been  something  peculiar    ooodbnovou 
in  the  circumstances  of  that  case  (a) ;  at  all  events,  this      bbetIbp. 
objection  was  not  made.     All  the  applications  for  leave  to 
enter  a  nonsuit  would  be  superfluous,  if  the  plaintiflT could 
discontinue  by  a  side-bar  rule. 

Rule  absolute. 

(a)  The  Court  had  granted  a  rule  for  a  new  trial. 


Wood  v.  Wilson. 

Assumpsit  on  an  award.  The  declaration  alleged,  An  award  re- 
that  certain  differences  had  arisen  and  were  depending  ^agreement 
between  the  plaintiff  and  defendant,  touching  and  con-  |°  J^^^Jj^i^. 

tiff  and  defen- 
dant, reciting,  that  they  bad  for  some  ytan  carried  on  business  as  buildars  and  excayators  in 
eopartnership,  and  that  they  bad,  in  pursuance  of  the  copartnership,  become  possessed  of  certain 
messuages,  buildings,  and  premises,  sum  and  sums  of  money,  and  other  chattels  and  effects,  and 
that  divers  disputes  had  arisen  between  them  touching  their  accounU,  reckonings,  and  dealings, 
and  as  to  a  division  of  the  said  copartnership  messuages  &c.  and  other  their  estate  and  effects, 
and  that  they  bad  agreed  to  refer  the  matter  to  the  decision  frc,  of  /.  C.  and  fV.  B.^  and  that 
the  said  arbitrators  should  have  power  to  direct  a  division  of  the  messuages,  buildings,  and  pre- 
mia/tMj  and  other  the  partnership  effects  between  them,  and  that  each  party  thereby  agreed  to 
execute  to  the  other  a  conveyance  of  the  messuages  &c.  according  to  such  division  between  them, 
as  the  arbitrators  should  award.  The  award  further  recited,  that  the  partnership  between  the 
defendant  and  the  plaintiff  bad  been  dissolved  by  mutual  consent  The  arbitrators  then  awarded 
that  the  defendant  should  pay  to  the  plaintiff  the  sum  of  223/.  4«.  6</.,  in  full  of  all  denunds,  in 
fcspeet  of  his  one  equal  moiety,  half  part,  or  share  of  the  said  copartnership  property,  esute,  and 
effects  ;  and  that,  upon  payment  thereof,  and  upon  having  such  conveyances  as  ihereinaf:er  men* 
tioned  tendered  to  him  for  execution,  the  plaintiff  should,  at  the  defendant's  request,  execute  a 
jiroper  conveyance  unto  and  to  the  use  of  the  defendant  of,  in,  and  to  cerUin  messuages  &c.  therein 
mentioned,  subject  to  certain  mortgage  debu  charged  thereon.  They  also  awarded,  that  all  the 
debts  then  due  ^and  owing  to  and  from  the  copartnership  concern  should  be  received  and  paid 
by  the  defendant  and  the  plaintiff  in  equal  proportions;  and  that,  if  either  party  should  advance 
or  pay  any  sum  or  sums  of  money  over  and  above  his  half  share  or  proportion  of  the  copartner- 
ship debts,  then  the  amount  so  overpaid  should,  on  demand,  be  made  good,  and  repaid  to  the 
party  paying  the  same,  by  the  party  making  default.  To  an  action  upon  this  award,  to  recover 
the  sum  of  223t  4«.  M.  from  the  defendant,  he  pleaded,  (after  setting  out  the  award  as  above), 
that  the  several  messuages  frc.  in  the  said  award  mentioned,  and  directed  to  be  conveyed  to  the 
'dcltndant,  were  the  whole  of  the  said  copartnership  messuages  frc.,  and  that  there  is  not  in  the 
said  award  any  other  provision  than  those  thereinbefore  specified  concerning  the  said  copartner- 
ship property,  estate,  and  effects,  or  the  division  thereof,  o\  any  part  thereof: — HtfW,  on  demurrer 
to  this  plea,  that  the  award  was  final;  that  It  was  sufficiently  cerUin,  and  that  it  was  not  in- 
consistent. 

Qm«v»,  whether,  upon  the  supposition  that  there  had  been  no  arrangement  between  the  partners, 
by  which  the  premises  were  ultimately  to  become  the  property  of  one  partner,  subject  to  the 
mortgages,  the  arbitrators  did  not  exceed  their  authority  in  awarding  the  messuages  &c.,  to  one 
of  the  parties,  and  not  dividing  them  between  both. 
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Bxeh,  of  Pleas,  ceming  tiieir  accounts,  reckonings,  and  dealings,  and  as 
to  a  division  of  certain  copartnership  messuages,  lands, 
buildings,  and  other  the  estate  and  effects  of  the  plaintiff 
and  defendant^  of  which  they  were  possessed  in  pursu- 
ance of  a  partnership  between  them.  That  these  differ- 
ences were  referred  to  the  arbitration  of  one  J.  Cooper, 
and  W.  Barley f^  with  power  to  name  an  umpire,  which 
they  did ;  and  the  arbitrators  afterwards  awarded,  that 
the  defendant  should  pay  to  the  plaintiff*  the  sum  of 
823L  4«.  6d.,  in  full  of  all  demands,  in  respect  of  his  one 
equal  moiety  of  the  copartnership  property.  Breach,  non- 
payment thereof. 

Plea,  that  the  award  was  a  certain  award  **  whereby, 
after  reciting  that,  by  an  agreement  in  writing,  duly  signed, 
bearing  date  &c.,  made  between  the  defendant  of  the  one 
part  and  the  plaintiff  of  the  other  part,  which  recited  that 
the  defendant  and  the  plaintiff*  had,  for  some  years  then 
last  past,  carried  on  at  &c,  the  business  of  builders  and 
excavators  in  copartnership,  and  that  the  defendant  and 
plaintiff  during  the  said  copartnership  had  become,  in 
pursuance  of  the  said  copartnership,  possessed  of  or  en- 
titled to  certain  messuages,  lands,  buildings  and  premises, 
'  sum  and  sums  of  money,  and  other  chattels  and  effects ; 
and  that  divers  diffierences  and  disputes  had  arisen  be- 
tween the  said  parties  touching  their  accounts,  reckon- 
ings, and  dealings,  and  as  to  a  division  of  the  said  co- 
partnership messuages,  lands,  buildings,  and  other  their 
estate  and  effects ;  and  that,  for  the  amicable  decision  of 
such  differences  and  disputes,  the  said  parties  thereby 
agreed  to  refer  &c.,  and  that  the  said  arbitrators,  or  any 
two  of  them,  should  have  power  to  direct  a  division  of  the 
said  messuages,  lands,  buildings,  and  premises,  and  other 
the  partnership  effects  between  them,  and  that  each  of 
the  said  parties  thereby  further  agreed  to  execute  to  the 
other  a  conveyance  &c.,  according  to  such  division  be- 
tween them  &c.  ;**  and  after  reciting  the  appointment  of 
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the  umpijre  and  the  enlargement  of  the  time :  "  after  Exek.  uf  Pi§a», 
further  reciting  that  the  said  partnership  between  the  de** 
fendant  and  the  plaintiff  was  dissolved  by  mutual  consent 
on  &c.,  then  last,  they  the  said  J.  C.  &c.,  &c.,  declared » 
that  they  having  taken  upon  themselves  the  burthen 
&c.y  and  having  heard  and  examined  &c.,  did  thereby 
make  and  publish  that  their  award  in  writing  of  and 
concerning  the  matters  so  referred  to  them,  in  the  man* 
ner  following;  that  is  to  say,  they  did  thereby  award, 
order,  and  direct,  that  the  defendant  should,  on  &c.,then 
next,  between  the  hours  &c.,  well  and  truly  pay  or  cause 
to  be  paid  unto  the  plaintiff,  at  &c*,  the  sum  of  SSSL  4ss*  6d., 
in  full  of  all  demands  in  respect  of  his  one  equal  moiety, 
half  part,  or  share  of  the  said  copartnership  property,  estate, 
and  effects ;  and  that  upon  payment  thereof,  and  upon  hav- 
ing such  conveyances  as  thereinafter  mentioned  tendered 
to  him  for  execution,  the  plaintiff  should,  at  the  request  &c., 
of  the  defendant,  execute  and  deliver  a  proper  conveyance 
&C.,  unto  and  to  the  use  of  the  defendant,  his  heirs  and 
assigns,  of  all  the  right  &c.,  of  him  the  plaintiff  of,  in,  and 
to  certain  messuages  &c.,  therein  mentioned,  subject  to 
certain  mortgage  debts  of  700/.  and  interest,  and  700/. 
and  interest  therein  also  mentioned,  and  charged  on  the 
aaid  messuages  &c.,  and  in  which  said  several  conveyances 
should  be  contained  proper  covenants  on  the  part  of  the 
defendant,  his  heirs,  executors,  &c.,  that  he  and  they 
would  pay  and  satisfy  the  said  two  several  principal  sums 
of  7002.  and  700/.,  and  interest,  and  indemnify  &c.,  for 
the  same ;  and  they  did  thereby  further  award  &c.,  that 
all  debts  then  due  and  owing  to  and  from  the  said  co* 
partnership  concern  should  be  received  and  paid  by  the 
defendant  and  the  plaintiff  in  equal  proportions,  share 
and  share  alike ;  and  that,  if  either  party  should  advance 
or  pay  any  sum  or  sums  of  money  over  and  above  the 
half  share  or  proportion  of  the  said  copartnership  debts, 
then  and  in  such  case  the  amount  so  overpaid  should,  on 
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Bieh.  of  Pkas,  demand,  be  made  good,  and  repaid  to  the  pasty  paying 
tbe  same,  by  the  party  making  default  in  payment  there- 
of; and  that,  upon  such  payments  being  made,  and  con- 
veyances executed  as  aforesaid,  each  of  the  said  parties 
respectively  should,  if  required,  execute  and  deliver  td 
the  party  requiring  the  same,  a  general  release,**  &c* 
Averment,  that  the  said  several  messuages  &c.,  in  the  said 
award  mentioned  and  directed  to  be  conveyed  to  the  de- 
fendant, were  the  whole  of  the  said  copartnership  mes- 
suages &c.,  and  that  there  is  not  in  the  said  award  any  other 
provision  than  those  therein  before  specified,  concerning 
tbe  said  copartnership  property,  estate,  and  effects,  or 
the  division  thereof,  or  any  part  thereof.  Verification. 
General  demurrer  and  joinder. 

Cowling,  in  support  of  the  demurrer. — ^The  question 
turns  on  the  validity  of  the  award.  From  that  award  it 
may  be  collected,  that  the  plaintiff  and  defendant,  having 
been  in  partnership,  differed  as  to  their  mutual  accounts, 
and  the  sums  received  by  each  respectively;  and  that 
being  the  owners  of  certain  -property  in  mortgage,  and 
hairing  also  oth^r  partnership  effects,  they  resolved  to 
submit  these  several  matters  to  arbitration.  Now,  the  first 
objection  taken  to  the  award  is,  that  it  is  not  final,  be- 
cause the  debts  are  not  ascertained,  but  the  arbitrators 
direct,  that  they  shall  be  paid  and  received  in  equal  moieties; 
and  therefore  it  is  said  there  will  be  a  necessity  for  a  further 
settlement.  But,  it  is  to  be  observed  that  the  dispute  is 
Said  to  be  between  the  plaintiff*  and  the  defendant,  not 
between  them  and  their  customers;  and  therefore  there  is 
nothing  to  shew  that  the  debts  to  and  from  tbe  firm  re- 
quired to  be  ascertained.  [Parke,  B. — It  does  not  appear 
that  there  was  any  dispute  as  to  them.]  Secondly,  it  is 
said  to  be  uncertain,  because  it  is  not  specified  how  the 
debts  due  from  and  to  the  partnership  are  to  be  paid  or 
received  in  equal  moietiesi  and  it  is  contended,  that  this  is 
impossible.     But  it  is  not  necessary  to  give  such  minute 
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directions,  any  more  than  where  it  directs  the  money  lo  ^^  ypifof, 
be  paid  to  the  plaintiff,  it  onght  to  direct  in  what  carriage 
or  other  manner  the  defendant  ought  to  proceed  to  the 
plaintiff.     [AUerson,  B. — How  could  it  have  been  ex* 
pressed  otherwise  ?   Something  must  be  left  to  future  ar- 
rangement ;  where  one  advances  more  than  anotheri  he  is 
to  be  reimbursed.]     Thirdly ^  it  is  said  to  be  inconsistenti 
because  it  directs  the  823/.  4«.  6c/.  to  be  paid  to  the 
plaintiff,  in  full  of  all  demands,  in  respect  of  his  moiety  of 
the  partnership  effects,  and  yet  afterwards  gives  him  a 
moiety  of  the  debts  owing  to  the  partnership,  and  the 
premises  also,  which  are  charged  with  the  mortgages. 
[AUerson,  B. — ^There  is  no  inoonsbtency,  if  all  the  cir* 
eumstances  of  the  case  are  considered.]    Lcuily^  it  is  said 
the  arbitrators  have  exceeded  their  authority,  because 
they  have  awarded  the  premises  to  one,  and  not  divided 
them.      But   the    submission  does  not    direct  in   what 
proportion  they  were  to  be  divided.    The  arbitrators  were 
not  merely  appraisers,  but  were  to  divide  in  such  man- 
ner as   they   thought  best,  which   authorizes    them    to 
gi?e  the  whole  to  one  if  they  chose,  particularly  when 
they  were  burthened  with  mortgages.     Even  under  a 
power  to  make  leases,  reserving  such  rents  as  should  be 
thought  fit,  a  lease  reserving  no  rent  is  good.    Sugden 
OH  Powers t  471,  5th  edition. 

Wighiman^  con/rd.— The  award  is  inconsistent.  The  de- 
fendant is  to  pay  9S&L  4ss.  ikl.,  as  the  value  of  the  plaintiff's 
moiety  of  the  partnership  effects,  and  yet  it  is  provided 
that  the  plaintiff  is  to  have  a  moiety  of  the  debts  pay- 
able to  the  partnership.  lAlderson,  B. — **  Effects"  there 
does  not  include  debts  due  and  owing;  nor  does  it  in- 
clude the  mortgaged  property.  Parke,  B. — Debts  are 
choses  in  action ;  the  ''  effects"  rather  mean  the  property  in 
possession.]  The  arbitrators  have  exceeded  their  power, 
because  they  were  not  authorized  to  give  all  the  mort- 
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Wood 

V. 
WiLBOM. 


jBxeA.  rf  PUat,  gaged  premises  to  one  partner.  One  of  them  must  have 
had  some  share  in  them,  and  it  ought  to  have  been  ascer- 
tained and  awarded  to  him.  Here,  in  effect,  the  arbitrators 
have  made  one  partner  purchase  the  share  of  the  other 
in  these  premises.  [Parke,  B. — There  may  have  been 
some  arrangement  between  the  partners,  by  which  the 
premises  were  ultimately  to  become  the  property  of  one 
partner,  subject  to  the  mortgages,  and  which  has  been 
in  dispute  before  the  arbitrators.  If  there  was  nothing 
of  the  sort,  the  defendant  ought  to  have  moved  to  set 
aside  the  award  on  affidavits;  and  I  doubt  whether  the 
plaintiff  could  then  have  supported  the  award  on  this  point, 
and  whether  there  ought  not  to  have  been  some  division 
of  the  mortgaged  property;  however,  it  is  too  late  for  the 
defendant  to  raise  this  point  now.] 


CowUngi  in  reply,  was  stopped  by  the  Court,  who  gave 

Judgment  for  the  plaintiff. 


Bond  v.  Bailey. 

In  tn  action  ixCTION  for  goods  sold  and  delivered,  tried  before 
^JeSX^  the  secondary  of  London,  on  the  7th  April  last,  when 
der  the  Writ  of   the  plaintiff  recovered  a  verdict    for   44.    10s.      Plait 

Tm«1    Aj»*     .Urn  * 

had  obtained  a  rule  to  shew  cause  why  the  defendant 
should  not  be  at  liberty  to  enter  a  suggestion  on  the 
roll,  to  deprive  the  plaintiff  of  costs,  under  the  London 
Court  of  Requests  Act,  30  &  40  Geo.  3,  c.  104,  s.  12,  on 


Trial  Act,  the 
plaintiff  reco- 
vered a  verdict 
for  4L  10«.  only, 
upon  which  the 
defendant  ap- 
plied to  enter  a 
suggestion  on 
the  roll  to  de- 
prive the  plaintiff  of  costs  on  an  aflBdavit,  ststing  that  at  the  time  the  action  accrued,  and  until  Junt 
last,  the  defendant  had  a  warehouse  and  counting-house  in  the  city  otLondem,  where  he  carried  on 
his  business  of  a  silk  broker;  that  since  that  time,  and  down  to  the  commencement  of  the  action, 
he  had  a  house  and  warehouse  in  Crown  Court,  Old  Broad  Street,  where  he  and  his  brother  carried 
on  the  business  of  silk  brokers;  that  from  the  month  of  January,  18SS,  he  had  sought  and  still 
seeks  his  livelihood  in  the  city  of  London,  by  carrying  on  his  trade  and  business  at  those  houses 
and  warehouses  respectively: — Held,  sufficient  to  entitle  the  defendant  to  enter  a  suggestion. 

Held,  also,  that  the  defendant  having  consented  to  the  trial  before  the  secondary,  cUd  not  affect 
his  right  to  enter  a  suggestion. 

Held,  also»  the  judgment  having  been  signed  and  execution  issued  in  vacation,  that  an  applica- 
tion within  Uie  first  four  days  of  the  ensuing  term  was  not  too  late. 
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the  ground,  that  the  plaintiff  had  recovered  less  than  5/.  ^eh.  0/  PUat^ 
in  an  action  in  the  superior  Courts.  The  affidavit  upon 
which  the  rule  was  obtained  stated^  that  at  the  time  when 
the  action  accrued  and  until,  the  month  of  June  last,  the 
defendant  had  a  warehouse  and  counting-house  in  the 
city  of  London^  where  he  carried  on  his  business  of  a  silk 
broker;  that  since  that  time  and  down  to  the  commence- 
ment of  the  action  he  had  a  house  and  warehouse  in  Crown 
Court,  Old  Broad  Street^  where  he  and  his  brother  car- 
ried on  the  business  of  silk  brokers;  that,  from  the  month 
oi  January,  1833|  he  had  sought  and  still  seeks  his  liveli- 
hood by  carrying  on  his  trade  and  business  at  those  said 
bouses  and  warehouses  respectively ;  that  he  had  a  lease 
of  the  house  in  Crown  Court,  and  paid  the  rent  for  it,  and 
constantly  lived  in  it  since  June  last,  and  that  his  name 
and  that  of  his  partner  were  over  the  door  of  the  ware- 
house. 

G.  T.  White  now  shewed  cause. — Firat^  the  affidavit 
does  not  shew  that  the  defendant  sought  his  livelihood  in 
the  city  of  London.  His  having  a  warehouse  there,  does 
not  necessarily  imply  that  he  seeks  a  livelihood  there. 
Miller  v.  WiUiams  (a),  Jefferies  v.  WatU  (6),  Gray  v. 
Cook  (c).  [Parke,  B. — ^Those  cases  are  very  different 
fronti  the  present.]  In  Kensett  v.  West  (d)  it  was  held, 
that  a  coal-merchant  residing  and  carrying  on  business  at 
Lambeth,  but  keeping  a  counting-house  in  the  city  of 
London  for  the  purpose  of  receiving  orders,  was  not  en- 
titled to  this  privilege,  as  a  person  seeking  his  livelihood 
in  the  city.  [BoUand,  B. — The  affidavit  here  does  not 
state  that  the  defendant  merely  kept  a  servant  for  the 
purpose  of  receiving  orders,  but  that  he  lives,  and  resides, 
and  carries  on  his  business  of  a  silk  broker  in  the  city.  The 

(a)  5  Bsp.  19.  (c)  8  East,  336. 

(6)  1  New  Rep.  153.  (iQ  5  D.  &  R.  626. 
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EMck.  of  PiMfi  cases  have  gone  much  farther  than  the  present  case,  in 
holding  a  defendant  entitled  to  this  privilege.]  Seeondljft 
it  does  not  sufficiently  appear  that  the  defendant  was 
seeking  his  livelihood  in  London  at  the  time  when  the 
action  was  commenced,  nor  does  it  appear  when  the  ac- 
tion was  commenced,  which  ought  to  have  been  stated. 
Moreau  v.  Hicks  (a).  [Parke,  B. — It  is  quite  immaterial 
when  the  action  was  commenced;  if  the  defendant  states 
that  he  was  residing  within  the  city  at  the  time  of  the 
commencement  of  the  action,  it  is  suffident.  Here  he 
states,  that  since  June  and  down  to  the  commencement  of 
the  action,  he  had  a  house  and  warehouse  in  Old  Broad 
Street 9  where  he  and  his  brother  carried  on  their  business 
as  silk  brokers.]  Thirdly y  the  defendant  has  consented 
to  the  action  being  tried  before  the  secondary  on  the  writ 
of  trial,  and  cannot  after  that  insist  upon  a  suggestion 
being  entered.  [Parker  B. — What  difference  can  it  make, 
that  the  case  has  been  tried  before  the  secondary  by  con- 
sent! The  mode  of  trial  cannot  affect  the  provisbns  of 
the  Court  of  Requests  Act.]  Fourthly ,  the  application  is 
too  late,  judgment  having  been  signed,  the  costs  taxed, 
and  execution  issued  on  the  14th  April,  before  the  appli- 
cation was  made. 

Per  Curiam. — The  judgment  was  signed  and  the  exe- 
cution issued  in  vacation,  at  which  time  the  defendant 
could  not  apply  to  the  Court.  The  application  was  made 
as  early  as  possible.    The  rule  must  be  absolute. 

Rule  absolute. 
(a)  4  Nev.  &  Maan.  563. 
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Are*,  of  Pleats 
1836. 

Caldwell  t.  Blake.  ^*^v — ' 

XN  this  case,  CrestweU  moved  to  set  aside  the  declaration  a  writ  of  tmn- 
and  subsequent  proceedings  for  irregularity.  It  appeared  ^nsTtwHer- 
that  the  writ  of  summons  was  against  two,  whereas  the  •p"^  '>»?  **>« 

^  decIantioQ  wot 

declaration  was  against  one  only.  By  the  rule  of  Af«  T.  against  one 
3  WUL  4,  s.  ly  it  is  provided  "that  every  writ  of  sum-  irregu!aritV*°° 
mons,  capias,  and  detainer,  shall  contain  the  names  of  all 
the  defendants  (if  more  than  one)  in  the  action ;  and  shall 
not  eontain  the  name  or  names  of  any  defendant  or  defen- 
dants in  more  actions  than  one."  This  is,  therefore,  an 
irregularity. 

Per  Curiam. — It  does  not  yet  appear  that  this  writ  does 
contain  the  name  of  a  defendant  in  any  other  action. 
There^is,  therefore,  at  present  no  irregularity. 

Rule  refused  (a), 
(a)  S«e  Pepper  v.  WhaUey,  1  Bing.  N.  C.  71. 


Goodall  v.  Ensell. 

J/illS  was  an  action  for  slander  spoken  of  the  plaintiff  ^^ere  in  an 
in  his  capacity  of  a  schoolmaster,  but  no  special  damage  der  spoken  of  a 
was  alleged  in  the  declaration.    The  plaintiff  obtained  a  ^^o"  hu^de, 
verdict  with  fX)s»  damages,  and  upon  application  the  Judge  ^®  ^'^"if  ^'*' 
certified  for  full  costs.    The  Master  having  allowed  the  than40«.da- 
plamtiff  full  costs  accordingly,  MeUor,  in  an  early  part  of  ^H^htilS^ 
this  term,  obtained  a  rule  to  shew  cause  why  the  Master  ^"  entitled  to 

"no  mora  costs 

should  not  review  his  taxation.  than  damages, 

and  that  the 
Judge  had  DO 

AdafM,  Serjt.  shewed  cause,  and  insisted  that  the  Judge  S'lntitie  ST^'' 
having  certified  for  full  costs,  the  plaintiff  was  clearly  en-  pi<int>fftofvn 
titled  to  them. 
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Sieh.  rf  PUa*^  Sed  per  Curiam. — We  are  of  opinion,  on  the  authority 
of  Turner  v.  Horton  (a),  and  GrenfeU  v.  Pierson  (6),  that 
where  the  words  are  actionable  in  themselves,  the  plaintiff 
is  entitled  to  no  more  costs  than  damages.  The  Judge 
who  tries  the  cause  has  no  power  to  certify  in  an  action 
of  slander.  The  rule  must  therefore  be  absolute  for  the 
Master  to  review  his  taacation. 

Rule  absolute. 

(a)  Willes,  438.  tan  was  ezaminedy  and  an  extract 

(6)  1  Dowl.  P.  C.  409.  in  which      of  it  is  gi?en. 
case  the  record  in  Turner  ?.  Hor- 


Yrath  V.  Hopkins. 

A  writ  ot/Lfa,  XN  this  casc  W.  H.  Watson  had  obtained  a  rule  for  set- 
was  delivered  to  .             ,                                                    .11            1       -/V    f    «^ 

a  sheriff;  to  be  ting  aside  an  attachment  against  the  late  sberifi  of  Moit- 

20A*of  !)««•*  ^outhshire  for  not  returning  a  writ  otJi.fa.    It  appeared 

ber,  1883,  re-  fr^m  ^^  affidavits,  that  a  writ  had  been  sued  out  on  the 

ttunable  on  the 

30th  of  the  same  14th  OX  December^  1833,  returnable  on  the  30th  of  the 

sheriff  went  out  Same  month,  and  which  was  delivered  to  the  siieriff  on  the 

"f^^^m^  gOth.     The  sheriff  went  out  of  office  in  February,  1834. 

lowing.   On  On  the  14th  of  June  a  rule  to  return  the  writ  was  served 

June  a  rule  to  upon  the  under-sheriff  of  the  new  sheriff,  and  on  the  ISth 

wi? wi?edu^*n  ^^  November  another  rule  was  left  at  the  office  of  the  un- 

the  new  sheriff,  dei'-sheriff  of  the  late  sheriff,  which,  however,  was  more 

and  the  writ  not  ,         «        i     i      ,                         o    «•            rr.i 

having  been  re-  than  SIX  months  after  he  had  gone  out  of  office.    The  wnt 

rule  Vreturn^'  not  being  returned,  an  attachment  was  obtained  against  the 

^Acdu  ^n*the  '*^^®  sheriff.     Against  the  above  rule, 

under-sheriff  of 

cmAc*i$hof  Crowder  shewed  cause.  —  The   former  sheriff  having 

November,  neglected  to  execute  the  writ,  the  attachment  against  him 

ever,  was  more  was  regular.    [Parke,  B.—- The  former  sheriff  ought  to 

than  dz  months 

after  the  late 

sheriff  had  gone  out  of  office:— ifeM,  that  an  atuchment  against  the  late  sheriff  for  not  making  a 

return  oou|d  not  be  supported,  he  not  baring  been  duly  ruled  to  return  the  wriL 
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have  executed  the  writ;  and  if  he  had  not  executed  it,  he  ^^^.^^f''"' 
ought  to  have  handed  it  over  to  the  new  sheriff.]  Cer* 
tainly,  and  it  is  now  by  the  3  &  4  Witt.  4,  c.  99,  s.  7,  ex- 
pressly provided,  that  the  sheriff  shall,  at  the  expiration 
of  his  office,  make  out  and  deliver  to  the  new  or  incoming 
sheriff  a  true  and  correct  list  and  account,  under  his  hand, 
of  all  prisoners  in  his  custody,  and  of  all  writs  and  other 
processes  in  his  hands  not  wholly  executed  by  him.  The 
old  sheriff,  by  not  executing  the  writ,  had  committed  a  con- 
tempt, which  rendered  him  liable  to  an  attachment.  [At- 
dersan,  B. — How  can  you  sustain  an  attachment  against 
the  former  sheriff,  wlien  you  have  never  ruled  him  to  re- 
turn the  writ?  Parke ^  B. — ^If  the  former  sheriff  had  be- 
gun an  execution,  must  he  not  have  gone  on  with  it?]  The 
recent  statute  provides  that  he  shall  hand  over  all  writs 
and  processes  not  tohoUy  executed,  and  the  incoming 
sheriff  is  in  a  subsequent  part  of  the  clause  charged  with 
the  execution  of  all  the  writs  and  processes  so  handed  over 
to  him.  [Parie^  B. — You  have  not  moved  for  an  attach- 
ment against  the  new  sheriff.  You  might  have  taken  the 
precaution  of  ruling  both  sheriff;).  The  difficulty  is  how 
can  you  have  an  attachment  against  the  former  sheriff, 
when  you  have  not  ruled  him  to  return  the  writ  ?]  Be- 
cause he  is  in  contempt  for  not  returning  the  writ,  even 
though  not  ruled  to  do  so.  That  is  to  be  inferred  from 
JiMs  Practice,  307,  where  it  is  said,  '*  If  there  be  no 
return,  it  is  a  contempt  for  which  the  Court,  on  a  proper 
affidavit,  will  grant  an  attachment ;  and  this  is  the  constant 
mode  of  proceeding  against  the  late  sheriff,  as  well  as  the 
present  one;  for,  as  to  the  former,  he  ought  in  strictness 
to  have  returned  the  writ  before  he  was  out  of  office,  and 
therefore  the  contempt  was  absolutely  committed  whilst  he 
was  a  servant  of  the  Court."  It  is  not  said  that  he  is  not 
bound  to  return  it  without  being  ruled  to  do  so,  or  that 
that  ia  a  preliminary  step  to  entitle  the  plaintiff  to  an  at- 
tachment. 


sss 
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Egch.  cfPiemt, 
1836. 


Tratu 

V. 

Hon  me. 


Parke,  B. — That  is  if  be  does  not  purge  himself  frpm 
the  contempt  on  being  ruled  to  return  the  writ«  I  think 
die  passage  cited  from  Tidd^s  Practice  must  mean  where 
the  late  sheriff  has  been  ruled  (a).  I  am  of  opinion,  tbat 
this  attachment  against  tbe  old  sheriff  cannot  be  supported, 
because  he  has  not  been  served  with  a  rule  to  return  the 
writ. 


The  rest  of  the  Court  concurred. 

Rule  absolute  for  setting  aside  tbe  attachment, 
witb  costs. 

(a)  Vide,  ace.  Doug.  464,  and  4  East,  604,  the  authority  cited  in 
Tidd's  Practice. 


The  defendant 
pleaded  pay- 
ment of  U  18«. 
into  Court  in 
aatiafacdon  of 
the  cause  of 
action,  and  the 
plaindfftook 
tbe  money  out 
of  Court : — 
Held,  diat  the 
defendant  was 
not  entitled  to 
enter  asugges* 
don  on  the  roll 
to  deprive  the 
plaindff  of  costo 
on  the  ground 
that  tbe  action 
was  brought  to 
recover  less  sum 
than  40«.,  and 
therefore  re- 
coverable in  the 
County  Court 


Tarrant  v.  Morgan. 

ACTION  to  recover  the  sum  of  8/.  Zs.  for  attendance  as 
a  witness  on  defendant's  behalf.  The  defendant  pleaded 
payment  of  the  sum  of  1/.  18«.  into  Court,  under  the  17th 
rule  of  H.  4  WilL  4,  and  the  plaintiff  accepted  that  sum 
in  satisfaction  of  the  action*  according  to  s.  19.  On  the 
7th  February t  an  order  was  made  by  Bolland^  B.,  for  the 
defendant  to  have  liberty  to  enter  a  suggestion  on  the  roll 
that  the  action  was  brought  for  a  debt  recoverable  in  the 
County  Court  of  Carmarthen^  in  order  to  deprive  the 
plaintiJBT  of  costs.  Chilton  had  obtained  a  rule  for  setting 
aside  this  order,  against  which 

R,  V.  Richards  shewed  cause,  that,  by  the  plaintiff's 
taking  the  1/.  \8s.  out  of  Court,  he  admits  that  the  action 
was  brought  for  a  sum  under  40s.  It  was  therefore  reco- 
verable in  the  County  Court,  and  ought  not  to  have  been 
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iiiied  for  in  the  superior  Courts.   The  defendant  was,  there-  Awk  9f  pum, 
fore,  entitled  to  enter  a  suggestion  on  the  roll.  ^ 

Tarsant 
ChiUon^  conirh. — It  does  not  necessarily  follow,  that  momait. 
more  than  40«.  may  not  have  been  due,  because  the  plain- 
tiff has  chosen  to  be  satisfied  with  the  sum  of  1/.  18«. 
But,  at  all  events,  this  is  not  the  proper  course  to  pursue. 
There  is  no  such  a  suggestion  as  this  allowed  in  practice; 
but  when  it  is  supposed  that  the  action  is  brought  for  a 
sum  recorerable  in  the  County  Court,  an  application  is 
made  to  the  Court  to  stay  proceedings.  If  that  had  been 
done  here,  the  plaintiff  would  luiTe  been  able  to  shew  that 
die  action  was  brought  for  more  than  40«.  He  also  relied 
upon  the  19th  rule  of  H.  T.  4  WiU.  4. 

Lord  Abimgxr,  C.  B. — The  19th  rule  expressly  reaerves 
to  the  plaintiff  his  costs;  for  it  says,  on  accepting  the  money 
paid  into  Court,  the  plaintiff  may  tax  his  costs,  and  in 
cases  of  non-payment  thereof  within  forty-eight  hours,  may 
sign  judgment  for  his  costs  of  suit  9q  taxed. 

Parke,  B. — ^Tbe  defendant  should  have  applied  in  an 
earlier  stage  of  the  proceedings,  and  then  probably  he 
would  have  been  answered. 

Rule  absolute. 


TiNN  9.  Billingsley  and  Others. 

X  HIS  was  an  action  brought  by  the   plaintiff  to  re-  Wbere  a  notice 
cover  damages  for  an  injury  done  to  his  ship  in  Harwich  *^J^^^  ^J 
Roads.    At  the  trial  at  the  last  Newcastle  assizes,  the  certain  docu- 
plaintiff  recovered  a  verdict.     For  the  purpose  of  shew-  to^be  defen-  ^ 

dant*i  agent  in 
LmuUm  only 
fear  days  before  the  comnittion  day  of  the  aaiifefl  at  which  the  cause  was  to  be  tried,  and  the 
defendant's  agent,  on  being  applied  to  two  days  afUrwardj,  refused  to  admit  the  ezecation, 
withont  objecting  to  the  sufficiency  of  the  notice,  as  to  iu  having  been  given  a  reasonable 
tine  before  trial  :«*^£bM,  thai  the  phdntiff;  who  auceeeded  at  the  trial,  was  entitled  to  the  costo 
ofprooC 
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Exch.  qf  Pleat,  ioff  that  the  defendants  were  the  owners  of  the  vessel 
1835. 

which   caused   the  injury  to  the  plaintiflTs   vessel,  the 

plaintiff  produced  ^  and  proved  examined  copies  of  the 
ship's  register,  and  the  defendant's  affidavit  and  declara- 
tion of  ownership.  On  the  taxation  of  costs,  the  plaintiff 
insisted  that  he  was  entitled  to  the  costs  of  proving  these 
documents  under  R.  SO,  H.  T.  4  WiU.  4 ;  the  Master, 
however,  refused  to  allow  them. 

Cresstvell,  on  a  former  day  in  this  term,  obtained  a  rule 
for  the  Master  to  review  his  taxation,  on  an  affidavit, 
stating  that,  on  the  28th  of  February ^  the  plaintiff's  agent 
in  London  served  a  notice  on  the  defendant's  agent,  to 
admit  the  documents,  informing  him  that  the  documents 
would  lie  for  inspection  at  the  office  of  the  plaintiff's  at- 
torney from  one  o'clock  to  six  of  that  day.  No  one,  how- 
ever, came  to  inspect  them.  The  affidavit  further  stated 
that,  on  Monday t  the  2nd  of  March,  a  summons  was  taken 
out  and  served  on  the  defendant's  agent,  but  he,  on  being 
applied  to,  refused  to  admit  the  documents.  The  com- 
mission day  at  Newcastle  was  on  the  4th  March. 

The  affidavits  in  answer  stated  that  the  plea  was  pleaded 
on  the  21st  o(  January,  and  issue  joined  on  the  4th  Feb- 
ruary. That  the  defendant's  original  attorney  had  died 
in  February,  and  that  the  defendant  resided  at  Harwich. 
That  the  defendant's  agent  had  another  cause  at  Hertford^ 
on  the  2nd  of  March,  which  required  his  attendance  there 
on  that  day. 

W.  H.  Watson  shewed  cause.— The  rule  of  H.  T.  4 
WilL  4,  8.  20,  provides,  that  after  plea  pleaded,  and  a 
reasonable  time  before  trial,  either  party  may  give  notice 
to  the  other  of  his  intention  to  adduce  in  evidence  certain 
written  or  printed  documents,  and  unless  the  adverse 
party  shall  consent,  by  indorsement  on  such  notice,  within 
48  hours,  to  make  the  admission  specified,  the  party  re« 
quiring  such  admission  may  call  on  the  party  required,  by 
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BummoDB,  to  shew  cause  before  a  Judge  why  he  should  Exeh.^Piea», 
not  consent  to  such  admission ,  or,  in  case  of  refusal,  be 


subject  to  pay  the  costs  of  proof.  In  a  subsequent  part 
of  the  same  rule,  it  is  provided,  that "  no  costs  of  proving  billinoi let. 
any  written  or  printed  document  shall  be  allowed  to  any 
party  who  shall  have  adduced  the  same  in  evidence  at  the 
trial,  unless  he  shall  have  given  such  notice  as  aforesaid." 
Now,  the  words  ''  such  notice  as  aforesaid,**  clearly  re- 
fer to  the  notice  mentioned  in  the  former  part  of  the  rule, 
that  is,  a  "  reasonable  time  before  the  trial*"  In  this  case, 
issue  was  joined  on  the  4th  of  February^  after  which 
the  plaintiff  might  at  any  time  have  given  the  notice ;  in- 
stead of  which,  the  notice  is  not  given  till  the  28th  of 
February^  and  the  summons  is  not  taken  out  until  the 
Snd  of  March,  only  two  days  before  the  commission  day 
at  Newcastle.  That  was  not  a  reasonable  time  before 
the  trial,  and  the  Master  has  so  considered  it,  and  was 
right  in  refusing  to  allow  the  costs  of  proving  the  docu- 
ments in  question.  The  defendant  ought  to  have  had 
time  to  examine  the  documents,  but  the  application  being 
made  only  in  the  evening  of  Monday ,  the  2nd  of  March, 
it  was  impossible  he  could  have  time  to  do  so,  when  the 
case  was  to  be  tried  in  the  county  of  Northumberland  on 
the  4th  of  March.  [Parke,  B. — Why  did  you  not  object 
to  the  sufficiency  of  the  notice?]  If  this  had  been  a  trial  to 
take  place  in  London,  the  time  might  have  been  reasonable. 
The  defendant  who  signed  the  documents  resided  at  Har^ 
wich,  and  therefore  his  attorney  had  no  means  of  consult- 
ing him  as  to  the  general  correctness  of  the  documents. 

Cresswell,  contra. — It  appears  by  the  affidavits  that  the 
defendant*8  agent  was  the  party  employed  to  prepare  the 
briefs,  and  he  was  therefore  a  person  having  full  know- 
ledge of  the  cause,  and  must  have  known  whether  these 
documents  ought  to  be  admitted  or  not.  It  was  therefore 
not  necessary  that  he  should  consult  his  client  about  the 

VOL.  II.  8  0.  M .  R. 
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Etch,  9f  Pieoi,  matter.    The  defendant's  agent  had  notice  on  SiUwday^ 

^     the  28th  o(  February,  requiring  him  to  admit  the  docu* 

TiNN         ments;  and  the  rule  says,  that,  unless  the  adverse  party 

BiLLiNOBLEY.  shall  cousent,  by  indorsement  on  the  notice,  within  forty- 
eight  hours,  to  make  the  admission,  the  party  requiring 
the  admission  may  call  on  the  party  required,  by  summons, 
to  shew  cause  why  he  should  not  consent,  or  else  be 
subject  to  pay  the  costs  of  proof.  Here,  the  defendant's 
agent  is  informed  on  the  Saturday  that  the  documents 
are  lying  at  the  office  of  the  plaintiff's  attorney  for  inspec- 
tion ;  and  the  answer  which  the  defendant  returns  on  the 
Monday f  is  a  refusal  to  admit  the  documents. 

Lord  Abinoer,  C.  B. — I  think  the  justice  of  the  case 
requires  that  the  plaintiff  should  have  the  costs;  and  the 
rule  is  not  sufficiently  clear,  to  say  that  he  should  not. 

Parke,  B. — More  especially  in  this  case,  where  the 
adverse  party  never  objected  to  the  sufficiency  of  the 
notice,  or  required  further  time. 

BoLLAND,  B. — The  party  did  not  assign  that  or  any 
other  reason  for  his  refusal,  but  merely  said  that  he  would 
not  agree  to  admit  them. 

Rule  absolute. 


Rex  v.  Woollbtt. 

Theruicof  fliT.  ^  RULE  had  been  obtained  by  J.  Jervis,  calling  upon 

J*which  n*^  ^^®  Attorney-General  to  shew  cause  why  the  demurrer  in 

quirei  the  this,  which  was  a  revenue  cause,  should  not  be  set  aside 

demurred  to  be  ^^^  irregularity^  on  the  grounds  that  there  was  no  margi- 

Si!^n"d**  "*^  statement,  and  that  the  demurrer  was  not  signed  by 

not  extend  to        COUnsel. 

revenue  cases, 

in  which  the  three  Courts  have  not  a  concurrent  Jurisdiction. 

A  demurrer  on  the  part  of  the  Crown  in  a  revenue  cause  must  be  signed  by  the  Attorney- 
General. 
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Kaye  shewed  cause. — The  new  rules  as  to  demurrers  Bxeh.  of  PUat, 

•      •  1835.- 

do  not  apply  to  revenue  cases.    The  king  is  not  named  in 

them,  and  therefore  cannot  be  affected  by  them.  It  was 
decided  by  the  Court  of  Common  Pleas^  in  Barnes  v. 
Jackson  (a),  that  the  new  rules  extend  only  to  personal 
actions  in  which  the  three  Courts  exercise  concurrent 
jurisdiction,  which  they  do  not  do  in  revenue  causes. 
[Parte,  B. — The  new  rules  certainly  do  not  extend  to 
revenue  cases,  the  three  Courts  not  having  concurrent 
jurisdiction  in  them.]  Secondly — It  is  not  necessary  that 
the  demurrer  should  be  signed  by  the  Attomey-General. 
This  demurrer  ddes  not  fall  within  the  principle  upon 
which  this  rule,  requiring  demurrers  to  be  signed  by 
counsel,  was  formerly  made,  the  object  being  to  prevent 
frivolous  demurrers,  which  cannot  be  supposed  to  occur 
in  cases  where  the  Crown  is  concerned,  and  the  Attorney- 
General  demurs. 

He  also  produced  an  affidavit  by  the  agent  of  the  clerk 
in  court  of  the  Crown,  which  stated,  that  it  had  been 
usual  to  deliver  demurrers  and  other  pleadings  to  the 
defendant's  clerk  in  court,  without  being  first  signed  by 
the  Attorney-General,  to  prevent  delay;  it  being  well 
known  that  the  signature  of  the  Attorney-General  would 
be  afterwards  obtained  thereto  as  a  matter  of  course;  and 
that  it  was  usual  for  the  clerk  in  court,  by  whom  such 
pleadings  were  delivered  over,  to  put  the  name  of  the 
Attorney-General  to  the  fair  copy  of  such  pleadings  as  a 
matter  of  course,  though  the  original  be  not  signed  at  the 
time  of  delivering  it  over. 

J.  JerviSf  in  support  of  the  rule. — The  affidavit  shews 
that  it  is  necessary  that  the  pleadings  should  be  signed  by 
the  Attorney-General.  If  the  Attorney-General  had  not 
signed  them  when  first  delivered,  his  signature  was  always 

(a)  1  BiDg.  N.  C.  545;  1  Scott,  520. 
s2 
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jBireA.  0/  PiMf,  afterwards  required,  and  if  not  signed,  the  clerk  in  court 
put  the  name  of  the  Attorney-General  to  the  fair  copy. 
The  affidavit  clearly  shews  that  they  ought  to  be  signed. 

Lord  Abimoer,  C.  B. — The  demurrer  is  by  the  At- 
torney-General in  person.  He  is  supposed  to  be  in  Court 
when  it  is  delivered.  It  seems  to  be  ascertained,  that, 
though  demurrers  are  sometimes  delivered  without  the 
8ignatiH*e,  all  other  pleadings  are  signed  by  the  Attorney- 
General.  Even  the  former  are  often  signed  after  they 
are  delivered ;  yet,  if  the  objection  be  taken,  it  seems  that 
they  ought  to  be  signed  before  they  are  delivered.  The 
rule  must  be  made  absolute. 

Rule  absolute. 


Ratcliffe  v.  Hall. 

At  the  tritl  of  ixCTION  for  a  nuisance  in  diverting  a  water-course  which 
dWerdng  a  passed  through  the  plaintiff's  land.  The  case  was  tried 
Sl^uTttd      **  *®  ^^''*  Spring  Assizes  in  1884,  when  the  cause  and 

ill  matters  in 
difference  were 
referred  to  an 
arbitrator,  with 
power  to  deter- 
mine the  right 
between  the 
parties,  the 
costs  of  the  cause 
to  abide  the 
event.    The  ar- 
bitrator award- 
ed, that  anon- 
■oit  should  be 
entered,  on  the 
ground  that 
there  was  no 

raffldent  eti-  Wightman,  in  last  term,  obtained  a  rule  to  shew  cause 

deneeofthede-  o  »  » 

fendant's having  why  the  Master  should  not  review  his  taxation,  on  the 

committed  the 

injury,  but  he 

dedded  the  right  in  &vonr  of  the  pUintiff:— SeU,  that  the  defendant  was  entitled  to  the  costs 

of  all  his  witnesses,  as  well  those  relating  to  the  commission  of  the  injury,  as  those  who  came 

to  speak  to  the  question  of  right 


all  matters  in  difference  were  referred  to  an  arbitrator, 
with  power  to  determine  the  right  between  the  parties, 
the  costs  of  the  cause  to  abide  the  event.  The  arbitrator, 
on  the  ground  that  there  was  no  sufficient  evidence  of  the 
defendant's  having  committed  the  injury  complained  of, 
ordered  a  nonsuit  to  be  entered ;  but  determined  the  ques- 
tion of  right  in  favour  of  the  plaintiff,  and  directed  the 
nuisance  to  be  abated.  The  Master,  on  taxation,  having 
allowed  to  the  defendant  the  expenses  of  all  his  witnesses. 
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ground  that  the  defendant  ought  only  to  be  allowed  the  JSxeh,  of  PUa$t 
costs  of  those  witnesses  who  came  to  deny  the  fact  of 


>^ 


«. 


his  having  committed  the  injury,  and  not  those  who  came     Ratolippb 
to  establish  his  right. 

SiarkUt  on  shewing  causei  having  stated  the  facts  of 
the  case,  the  Court  called  upon 

Wighitnan  to  support  the  rule. — In  this  case  there  were 
in  fact  two  issues;  one,  whether  the  nuisance  was  com- 
mitted by  the  defendant ;  the  other,  on  the  right  to  the 
water-course.  The  arbitrator  having  found  the  latter 
issue  in  favour  of  the  plaintiff,  it  shews  that  the  defen- 
dant bad  no  defence  to  the  action  on  the  right.  He 
therefore  succeeded  on  one  issue  only,  and  was  only  en- 
titled to  the  costs  of  the  witnesses  called  to  prove  that 
issue,  and  ought  not  to  be  allowed  the  costs  of  proving 
the  right,  which  has  been  determined  against  him.  In 
ordinary  cases  the  Master  may  not  be  able  to  ascertain 
which  of  the  witnesses  were  necessary,  but  here  he  can 
have  no  difficulty. 

Parke,  B. — The  plaintiff  has  brought  an  action  against 
the  defendant  wrongfully,  which  he  was  at  liberty  to  de- 
fend in  any  manner  he  could.  If  the  trial  had  gone  on, 
and  the  plaintiff  had  been  nonsuited,  the  Master  would 
have  allowed  the  costs  of  all  the  witnesses.  He  reports 
that  it  is  the  practice  to  allow  the  costs  of  all  that  could 
have  been  brought  forward  in  evidence  under  the  general 
issue,  whether  the  witnesses  were  called  or  not  The 
circumstance  of  this  being  a  case  where  the  arbitrator 
has  ordered  a  nonsuit  to  be  entered,  can  make  no  differ- 
ence. The  mischief  which  appears  to  exist  in  this  case, 
will  be  cured  by  the  new  rules,  which  require  distinct 
issues. 
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AldersoNi  B. — ^You  have  agreed  that  the  costs  shall 
abide  the  event  of  the  cause.  The  event  is,  that  a  non- 
suit is  entered,  and  you  must  therefore  pay  the  costs. 

It  appearing,  however,  thfit  the  Master  had  allowed 
more  for  the  expenses  of  the  witnesses  than  had  actually 
been  paid,  the  rule  was  made  absolute  on  this  ground. 


MEMORANDA. 

On  the  5?3rd  day  o{  April  in  this  Term,  hord  Lyndhunt 
resigned  the  Great  Seal^  which  was  immediately  put  into 
commission — Sir  Charles  Christopher  Pepys^  Master  of 
the  Rolls;  Sir  Launcelot  Shadwell,  Vice  Chancellor  of 
England;  and  Sir  John  Bernard  Bosanquet,  one  of  the 
Justices  of  the  Court  of  Common  Pleas,  being  appointed 
the  Lords  Commissioners. 

During  the  same  Term,  Sir  Edward Burtenshaw  Sugden, 
Knight,  having  resigned  the  office  of  Lord  Chancellor 
of  Ireland,  he  was  succeeded  by  the  Right  Honourable 
Lord  Plunketi. 

In  the  same  Term,  Sir  Frederick  Pollock,  Knight,  re- 
signed the  office  of  his  Majesty's  Attorney-General,  and 
was  succeeded  by  Sir  John  Campbell,  Knight. 

Sir  William  Webb  Follett,  Knight,  at  the  same  time 
resigned  the  office  of  his  Majesty's  Solicitor-General,  and 
was  succeeded  by  Robert  Mounsey  Rol/e,  Esq.,  one  of  his 
Majesty's  Counsel,  who  was  thereupon  knighted. 

In  Hilary  Vacation,  1835,  Basil  Montagu,  and  Robert 
Alexander,  of  Lincoln's  Inn,  Esqrs.,  were  appointed  his 
Majesty's  Counsel ;  and  in  this  Term,  Thomas  Starkie, 
of  LincoMs  Inn,  Esq.,  was  also  appointed  one  of  his 
Majesty's  Counsel. 


REPORTS    OF    CASES 

ARGUED  AND  DETERMINED 

IN 

9%e  €ontt  of  IBxt^tqntv 

^  AND 
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Swain  and  Others^  Assignees,  &c.  v.  Lewis.  1835. 

Assumpsit  OB  a  bUl  of  exchange  drawn  by  the  de-  Secondary  etl- 
fendant,  and  indorsed  to  the  bankrupt  before  his  bank-  ^^"n  ^Vinit* 
ruptcy.   At  the  trial  before  Aralnn,  Serit.,  at  the  Sheriff's  ^n  n<>*j«  <^f   , 

^     "^  ,  •^  the  dishonour  of 

Court  in  London^  it  was  proved  that  notice  of  dishonour  a  bill  of  ex- 
was  given  in  due  time  to  the  defendant  by  a  letter  sent  any"noticehav' 
by  post,  but  no  notice  to  produce  the  letter  had  been  ^  JSucf It" 
given.     The  plaintiffs  proposed  to  prove  its  contents  by 
an  entry  of  the  terms  of  it  made  in  a  book  at  the  time 
it  was  sent.     The  defendant's  counsel  objected  that  se- 
condary evidence  could  not  be  given  of  the  letter  without 
a  notice  to  produce  it.     The  objection  was  overruled,  and 
the  plaintiffs  had  a  verdict.     In  Hilary  Term,  Mansel  oh- 
tained  a  rule  nisi  fur  a  new  trial  on  the  same  ground: 
against  which,  in  Easier  Term, 


CA8B8  IN  THE  SXCHSQUSR^ 


Exeh.rf  Pleat, 
1835. 


Humfrey  shewed  cause,  and  relied  on  Kine  v.  Beath 
mont  (a),  as  an  express  authority  in  favour  of  the  plaintiffs, 
and  which  had  been  confirmed  by  several  later  cases  at 
Nisi  Prius. 


Manself  eontri. — In  that  case,  a  copy  of  the  origmal 
letter  was  produced,  and  it  was  considered  in  the  nature 
of  a  duplicate  original.  Here,  a  mere  entry  of  the  letter 
in  a  book  was  the  whole  evidence.  Besides,  the  authority 
of  Kine  v.  Beaumont  is  very  questionable.  There  were 
several  earlier  decisions  the  other  way;  Langdon  v. 
Hulls  (&),  Shaw  V.  Martham  (c),  Philipson  v.  Chase  (d). 
Nor  is  it  consistent  with  the  principles  of  law  on  which 
secondary  evidence  is  admissible.  The  original  notice  it- 
self ought  primarily  to  be  produced  as  the  best  evidence, 
and  therefore  the  defendant  ought  to  have  notice  to  pro- 
duce it.    Siarkie  on  Evidence,  tit.  Notice. 

Lord  Abinqer,  C.  B. — As  this  is  a  point  of  some  im- 
portance in  practice,  and  the  case  of  Kine  v.  Beaumont 
has  not,  perhaps,  been  altogether  approved  of,  we  will 
take  time  to  consider  it. 

Cur,  adv.  vuU. 


In  the  present  term,  his  Lordship  delivered  the  judg- 
ment of  the  Court — In  this  case  the  question  was,  whe- 
ther, in  an  action  on  a  bill  of  exchange  against  the  drawer 
or  indorser,  when  it  became  essential  to  prove  notice  of 
dishonour,  and  it  appeared  that  such  notice  was  given  by 
letter,  it  was  necessary  to  give  a  notice  to  produce  such 
letter,  before  secondary  evidence  could  be  given  of  its  con- 
tents: and  a  case  inthe  Common  Pleas  was  discussed  be- 
fore us,  in  which  it  was  decided,  after  consideration,  and 
after  conference  with  some  others  of  the  Judges,  that  no- 


(a)  7  Moore,  112;  3  B.  &  B. 
288,  S.  C. 
(6)  5  Esp.  156. 


(c)  Peakc's  N.  P.  C.  165. 
(<^>2Campb.  110. 


« 
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tbe  to  produce  was  not  necessary  in  such  a  case.  The  ^^^^f^^^* 
Judges  have  conferred  together  on  the  pouit,  and  it  is  coo- 
udered  best  to  adhere  to  that  dedsion  in  the  Common 
Pleas:  and  it  is  now^  therefore,  to  be  considered  as  set- 
tled, that  it  is  not  necessary  to  give  a  notice  to  produce 
a  notice  of  dishonour  of  a  bill  of  exchange.  The  rule 
must  consequently  be  discharged. 

Rule  discharged. 


M' AuLiFFE  V.  E.  &  J.  BicKNELL,  Deacon,  and  Thornton. 

Assumpsit  for  wages  ckimed  to  be  due  to  the  whereaiea. 
plaintiff  for  his  services  done  and  performed  as  a  cooper  ^!J^'^n^^* 
and  mariner  on  board  a  certain  vessel,  for  the  defendants,  trading  voyage, 

.  •  <•       antered  Into  and 

on  their  retainer,  and  at  their  request;  with  counts  for  signed  arddes, 
work  and  labour  generally,  money  had  and  received,  and  ^d  not  to  rae 
on  an  account  stated.    Plea— the  general  issue.    The  fo/ ;»■««•  "7 

**  of  tne  ownerty 

action  was  brought  to  recover  the  sum  of  2BL  I7s.  consist-  except  one,  who 

wai  the  captain, 

ing  of  the  following  sums,  as  specified  in  the  particulars  of  and  who  alone 
demand: — IBL  lO^.for  the  balance  of  wages  due  to  the  plain-  "^^SdS:^ 
tiff  as  cooper  and  mariner  on  board  a  vessel,  of  which  -^•'J  **"*  ^\, 

*^  '  could  not  sue  the 

the  defendants  were  owners,  during  the  years  1827,  1828,  other  owners, 

and  1829;  and  10/.  7s.  for  the  balance  due  to  him  for  soid^^recdT- 

money  received  by  the  defendants  to  his  use  in  respect  of  ofi^/cargTud 

his  90th  lay  or  share  of  the  net  proceeds  of  the  cargo  of  oil  one  of  them,  the 

I  o  managing  own- 

obtained  by  the  same  ship  on  her  voyage  to  the  South  Seas^  er,  a^usted  the 
in  the  years  18S0,  1831,  and  18S2.  At  the  trial  before  ^!S^^ttT' 
Gumejf,  B.,  at  the  London  Sittings  after  Easier  Term,  the  "^"^'i^^ir 
following  facts  appeared: — ^The  plamtiff,  in  the  year  1827,  wages  were  ad- 

Justed,  and  the 
balance  struck, 
Bul^ect  to  certain  deductions  for  insurance  and  interest  on  advances  made  to  him  before  and  dur- 
ing the  voyage.  It  was  proved  that  such  charges  were  the  usual  ones  in  trading  voyages,  and 
that  the  accounts  were  always  made  out  so.  Tlie  plaintiff  remonstrated  against  those  deductions, 
but  ultimately  accepted  the  balance,  and  gave  a  receipt  for  the  whole  wages:— /fe^cf,  that  he  could 
not  recover  the  amount  of  such  deductions. 

So  also,  where,  in  another  voyage,  he  had  stipulated  for  a  90th  share  of  the  oet  proceeds  of  the 
cargo  on  a  whaling  adventure  in  lieu  of  wages,  and  was  charged  with  insurance  on  such  share. 

H§id  also,  that  such  deductions  need  not,  under  the  drcumsunces,  be  made  the  subject  of  a 
sct-o£ 
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Eaeeh.  of  Pkoi,  entered  into  articles  to  go  out  as  cooper  on  a  whaling- 
^         '  ^     voyage  to  the  South  Seas,  in  the  Coquette,  of  which  the 
M'Adliffe     defendants  were  admitted  to  be  the  joint  owners^  at  the 
BicKNBLL.     wages  of  five  guineas  per  month :  an  advance  of  10/.  lOs. 
being  then  made  to  him  on  account,  according  to  the 
usual  custom  in  trading  voyages.     The  crew  being  assem- 
bled at  Gravesendf  on   the  29th   of  August,  1827,  the 
articles  were  there  read  over  to  them  by  the  defendant 
Thornton,  who  was  also  the  captain ;  and  were  then  signed 
by  him  on  the  one  part,  and  by  the  plaintiff  and  the  rest 
of  the  seamen  on  the  other.     They  were  as  follows: — 

"  Articles  of  agreement  indented,  made,  and  fully 
agreed  upon,  the  29th  day  of  August,  1827,  between 
Peter  Thornton,  of  &c.  mariner,  and  commander  of  the 
ship  Coquette,  belonging  to  the  port  of  London,  and  now 
lying  at  Gravesend,  and  bound  on  a  voyage  to  the  South 
Seas  whale  fishery  and  back  to  London,  of  the  one  part ; 
and  the  oflScers,  seamen,  and  others,  now  on  board  the 
said  ship,  or  who  shall  hereafter  enter  on  board  the  said 
ship,  and  whose  names  and  seals  are  or  shall  be  affixed  to 
these  presents,  of  the  other  part.  [Then  followed  cove- 
nants on  the  part  of  the  crew  to  obey  the  master's  com- 
mands, fulfil  their  duty  as  seamen,  &c.  &c. ;  and  then  the 
following  stipulations:]  And  in  consideration  thereof, 
the  said  Peter  Thornton  doth  by  these  presents  bind  and 
oblige  himself,  his  heirs,  executors,  administrators,  and 
assigns,  to  pay  or  cause  to  be  paid  to  the  said  officers, 
seamen,  and  others,  such  shares  of  the  net  proceeds  of 
sales  of  oil,  whalebone,  and  head  matter,  or  seals,  or  other 
animals  or  substances  whatever,  the  produce  of  the  South 
Seas,  caught  and  taken  or  obtained  by  the  said  ship's 
company  {after  deducting  the  usual  charges  and  expenses), 
as  are  set  opposite  to  their  respective  names  and  seals 
affixed  to  these  presents.  And  it  is  hereby  further  de- 
clared  and  agreed  by  and  between  all  the  said  parties 
to  these  presents,   that  nothing  herein  contained  shall 
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exteDd  to  raise  or  create  any  debt  or  demand  whatsoever  Exeh,  of  puom, 

loqe 

to  be  due  or  owing  unto  the  said  officers^  seamen,  and 
others  who  have  executed  these  presents,  from  or  by  the 
said  ship  called  the  Coquette^  or  the  owners  thereof,  or 
any  or  either  of  such  owners,  for  or  on  account  of  wages, 
or  their  respective  shares  of  the  net  proceeds  of  such  oil, 
&c.  as  aforesidJ,  or  for  or  on  account  of  any  matter,  cause, 
or  thing  whatsoever,  respecting  the  same,  or  under  or 
by  virtue  hereof:  it  being  the  true  intent  and  meaning  of 
these  presents,  that  the  agreement  hereby  entered  into 
and  made  shall  be  considered  as  binding  and  affecting 
the  parties  hereto  only,  and  not  the  said  ship,  or  the  said 
owners,  or  any  or  either  of  them,  in  any  respect  whatso- 
ever." The  articles  then  contained  a  clause  for  referring 
differences  on  the  construction  of  them  to  arbitration. 
The  signatures  were  affixed  in  a  table  arranged  as  under: 


No. 

N«n-. 

Stotloiit. 

Sham. 

Advance. 

Monthly  Honey. 

SmIi. 

4. 

D.  M'AuIiffe. 

Cooper. 

iL  5«.  per  Month. 

10 

10 

0   ;   2 

1 

1 

10 

0 

L.S. 

The  vessel  immediately  afterwards  proceeded  on  her 
voyage,  and  returned  to  the  port  of  London  in  the  month 
of  October f  1829,  with  a  valuable  cargo;  the  defendant 
having  served  pursuant  to  the  articles  throughout  the 
voyage.  The  wages  were  adjusted  by  one  Cooke,  the  clerk 
of  the  defendant  Deacon,  who  was  the  managing  owner ; 
he  made  a  balance  due  to  the  plaintiff  of  about  25L,  after 
debiting  him  with  the  advance  of  10/.  10^.,  and  the  amount 
of  monthly  advances  during  the  voyage,  and  also  deducting 
(besides  certain  charges  not  in  dispute),  the  sum  of  1521 
10^.,  for  insurance  and  interest  on  those  several  advances, 
from  the  time  of  their  payment  to  the  termination  of  the 
voyage.    The  plaintiff,  although  he  complained  of  these 
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^^-iKiR^^'  deductions,  and  said  that  his  former  owner  had  not  charged 
thenii  accepted  the  balance^  and  gave  a  receipt  for  the 
whole  amount  of  the  wages.  In  Jpril,  18S0,  he  went  out 
again  in  the  same  vessel  on  a  similar  voyage,  agreeing  to 
receive,  instead  of  monthly  wages,  the  90th  lay  or  share 
of  the  cargo  obtained  on  the  voyage.  Articles  in  precisely 
the  same  terms  as  before  {mutatis  mutandis),  were  signed 
by  him,  snd  by  Thornton  on  the  other  part,  and  the  same 
advance  of  10^  10«.  was  again  made  to  him.  He  served 
as  cooper  until  the  return  of  the  ship  to  the  port  of  jLon- 
don  in  the  year  18S2,  with  an  unusually  large  and  valu- 
able cargo.  The  plaintiff's  90th  share  of  the  proceeds  of 
the  sale  amounted  to  141/.  14tf.8dL,  which  was  reduced  by 
the  advances  made  to  him,  and  deductions  of  the  same 
kind  as  before,  to  S7/.  I6s.  Id. :  the  sums  of  4/.  2s.  and 
6/.  5s.  being  charged  for  the  insurance  of  his  share,  and  for 
interest  on  the  advances.  The  plaintiff  again  remonstrated 
against  these  charges ;  but,  on  Cookers  assuring  him  the 
owners  were  entitled  to  them  by  the  universal  usage  of  the 
trade,  he  took  the  balance  of  37/.  16#.  Id.,  and  gave,  as  be- 
fore, a  receipt  for  the  whole  wages.  The  ship  and  outfit 
had  been  insured,  but  not  the  freight  The  present  action 
was  brought  to  recover  back  the  sums  so  deducted,  on  the 
ground  that  the  owners  were  not  legally  entitled  to  retain 
them  out  of  the  wages.  Cooke,  bemg  called  for  the  plain- 
tiff, stated  on  cross-examination,  that  the  charges  were  the 
usual  ones  in  such  cases,  and  that  the  accounts  were  always 
made  out  so.  For  the  defendants  it  was  objected,  that 
the  express  stipulations  of  the  articles  precluded  the 
plaintiff  from  maintaining  the  action  against  any  of  the 
owners  except  Thornton;  and  that  even  if  that  were 
otherwise,  he  could  not  recover  after  accepting  the  balance 
offered  to  him,  and  giving  a  receipt  for  it.  The  plain- 
tiff's counsel  contended  that  the  crew  were  not  bound  in 
law  by  the  stipulations  in  question,  under  all  the  drcum- 


TRINITY  TBRM,  5  WILL.  IV.  967 

•tanoeB  of  the  case;  and  that  at  all  erento  he  was  en-  &c*.^P&«, 
titled  to  recover  back  the  charge  for  insurance  on  the 
second  voyage,  as  money  ha^  and  received  to  his  use. 
The  learned  Judge  left  it  to  the  jury  to  say^  first,  whether 
the  plaintiff  entered  into  the  contract  contiuned  in  the  ar- 
ticles, and,  secondly,  whether  the  settlements  were  made 
b^ndjlde^  and  the  jury  having  found  in  the  afitrmative  on 
both  points,  he  expressed  his  opinion  that  the  action  could 
not  be  maintained,  and  directed  a  nonsuit  to  be  entered, 
giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for 

Addison  now  moved  pursuant  to  the  leave  reserved, 
and  also  for  a  new  trial  on  the  ground  of  misdirection. 
First,  as  to  the  claim  in  respect  of  the  first  voyage.  The 
plaintiff  was  not  bound  by  the  clause  of  the  articles  on 
which  the  defendants  rely.  The  signature  of  the  seamen 
was  obtained  by  a  kind  of  duress,  when  the  ship  was  on 
the  point  of  sailing  from  Oravesend,  and  they  were  under 
a  sort  of  compulsion  to  proceed  on  the  voyage.  They 
are  an  ignorant  and  careless  class  of  men,  over  whom 
the  law  should  throw  a  peculiar  protection.  But  even 
if  the  articles  were  binding  under  the  circumstances,  the 
clause  in  question  is  inconsistent  with  itself.  If  it  is  to 
be  construed  to  preclude  the  seamen  from  suing  any  of 
the  owners,  they  would  be  shut  out  from  their  remedy 
even  against  Thornton  himself.  [Lord  AHnger^  C.  B. — 
It  means  any  of  the  owners  as  such,']  Yet  they  had,  as 
such,  received  the  fund  out  of  which  the  wages  were  to 
come.  The  wages  were  adjusted,  too,  not  by  77ior9i/ofi, 
but  by  Deacon,  the  managing  owner.  The  owners  there- 
by waived  the  objection  arising  on  the  terms  of  the 
contract.  In  Wl^e  v.  Matiison  (a),  Lord  EUenborough 
held  that  a  clause  of  the  same  description  did  not  apply, 

(a)  2  Stork.  N.  P.  C.  326. 
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Mxeh,  vf  Pieai,  where  the  owners  had  made  a  tender  of  the  wages.  So 
here»  they  have  waived  it  by  taking  upon  themselves  the 
payment.  [Lord  Abinger,  C.  B. — That  was  only  a  ruling 
at  NisiPrius.  What  law  fetters  a  man  from  entering  into 
a  contract  that  nobody  else  shall  be  bound  but  the  mas- 
ter ?  The  waiver  is  nothing :  no  doubt  the  money  was  to 
come  out  of  the  pockets  of  the  owners ;  but  the  master 
only  was  to  be  liable  at  law.]  The  59  Geo.  3,  c.  58,  which 
was  passed  to  facilitate  the  recovery  of  seamen's  wages  by 
proceedings  before  magistrates,  applies  to  such  a  case  as 
the  present.  By  s.  3,  it  is  enacted,  that  no  seaman,  by 
entering  into  or  signing  any  contract  or  stipulation,  as  re- 
quired by  the  several  statutes  then  in  force  for  that  pur- 
pose, which  shall  have  the  effect  of  depriving  him  of  the 
remedies  given  by  that  act  for  the  recovery  of  his  wages, 
should  be  deprived  of  or  hindered  from  using  any  other 
means  for  their  recovery  against  any  ship,  or  the  master 
or  owners  thereof,  which  he  had  before  the  passing  of 
that  act,  or  might  afterwards  make  use  of  by  law.  [Alder^ 
son,  B. — That  means,  that  whereas  before  the  act,  under 
particular  contracts,  by  a  particular  process,  the  party 
might  enforce  his  right,  the  act  enables  him  still  to  avail 
himself  of  it.  It  would  be  a  strange  thing  to  make  an  act 
of  Parliament  say,  that,  when  one  man  binds  himself^  an« 
other  should  be  liable.]  In  a  recent  case  of  GoMng  v. 
Smith  (a),  where  a  bill  was  filed  by  a  seaman  against  the 
owner  for  an  account  of  the  sale  of  the  cargo,  to  which 
they  pleaded  similar  articles  to  these.  Sir  John  Leach,  M.  R. 
overruled  the  pleas,  and  decreed  an  account.  [Lord  Abin^ 
ger,  C.  B. — In  equity,  perhaps,  the  parties  might  pursue 
the  fund.]  At  aU  events-,  the  plaintiff  was  entitled,  on  the 
count  for  money  had  and  received,  to  recover  back  tlie 
deduction  made  for  insurance  on  the  last  voyage.   He  had 

(a)  Not  reported.    Bat  see  Spittal  ?.  SmUh,  Tamlyn,  45;  CockU  v. 
Whiting^  lb.  56. 
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stipulated  for  a  share  in  the  proceeds;  that  was  a  claim  emK  ^  pism, 
dehors  the  stipulations  in  the  articles.  A  valuable  cargo 
was  brought  home,  sold,  and  the  proceeds  received  by 
the  owners;  the  freight  was  never  in  fact  insured:  the 
plaintiff  was  entitled,  therefore,  to  receive  his  share  free 
of  any  charge  for  insurance;  there  having  been,  moreover, 
no  mention  of  interest  or  insurance  when  the  advances 
were  made.  Another  objection  is,  that  the  deductions 
ought  to  have  been  made  the  subject  of  a  set-off.  ^Al- 
derson^  B. — How  can  you  insist  on  that,  after  having  re- 
ceived the  balance  ?'\  The  seaman  cannot  have  the  bene- 
fit of  an  insurance ;  he  cannot  insure  his  wages;  and  what 
he  cannot  do  directly  for  his  own  benefit,  he  ought  not 
to  be  made  to  do  indirectly  for  the  benefit  of  others. 

Lord  Abinger,  C.  B. —  I  am  clearly  of  opinion  that 
there  is  no  colour  for  this  rule.  The  action  is  brought 
against  several  parties,  on  a  contract  which  binds  one  only. 
That  is  of  itself  an  answer  to  all  the  objections,  even  to 
that  which  is  raised  on  the  count  for  money  had  and  re- 
ceived. If  a  man  stipulates  to  sue  one  only,  he  cannot 
sue  others,  even  for  money  had  and  received.  But  neither 
was  there  any  ground  for  the  objection  of  there  being  no 
plea  of  set-off.  The  action,  so  far  as  it  relates  to  the 
second  voyage,  is  properly,  not  for  wages,  but  by  one 
joint  adventurer  against  others :  each  party  is  therefore 
bound  to  pay  his  proportionable  share  of  the  usual  charges, 
and  the  jury  found  that  these  were  usual.  Besides,  it  was 
left  to  them  whether  the  settlement  was  a  fair  one  be- 
tween the  parties,  and  they  found  that  it  was. 

BoLLAND,  B. — I  am  of  the  same  opinion.  The  stipula- 
tions were  the  usual  ones  in  such  cases:  all  the  usual 
charges  are  to  be  taken  off,  and  the  calculations  made  on 
the  net  proceeds  clear  of  those  deductions;  all  advances 
also  are  to  be  subject  to  the  accustomed  charges.    That 
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^^\^^^'  is  the  principle  whicli  appears  to  have  been  adopted  in 
-    the  present  case. 

If'AULIPFE 

BicKNELL.         Aldersom,  and  Gurney,  Bs.,  concurred. 

Rule  refused  (a), 
(a)  See  the  6  &  6  Will  4,  c  19,  m.  2-n5. 


On  an  applica- 
tion to  a  Judge 
at  chambers, 
under  the  In- 
terpleader Act, 
an  order  wet 
made,  by  con- 
sent of  all  par- 
ties, to  refer  the 
cause,  on  certain 
terms,  to  a  bar- 
rister, instead  of 
an  issue  being 
directed.    The 
Court  refused 
to  grant  a  rule 
nisi  for  Tarying 
the  order,  by 
introducing 
a  fresh  term 
into  the  refer- 
ence, in  conse- 
quence of  in- 
formation which 
one  of  the  par- 
ties (an  admi- 
nistratrix) had 
obtained  since 
the  hearing  at 
chambers. 


Drake  and  Another  v.  Brown. 

Xn  thb  case  an  application  had  been  made  by  the  de- 
fendant to  Gumey,  B.,  at  chambers,  under  the  first  sec- 
tion of  the  Interpleader  Act,  when,  by  consent  of  all  par- 
ties, the  cause  was,  by  an  order  of  the  learned  Baron, 
referred  to  a  gentleman  of  the  bar,  instead  of  an  issue 
being  directed  under  the  statute ;  the  question  submitted 
to  the  arbitrator's  determination  being,  whether  a  sum  of 
money,  which  had  been  paid  by  the  plaintifis  into  the 
hands  of  the  defendant,  for  the  purpose  of  being  paid 
over  to  the  estate  of  an  intestate,  but  which  payment 
over  had  been  subsequently  countermanded  by  the  plain- 
tiffs, was  in  fact  due  from  the  plaintiffs  to  the  estate  of  the 
intestate  or  not. 

Wighiman  now  applied,  on  behalf  of  the  administratrix 
of  the  intestate  (who  was  a  party  to  the  arrangement  at 
chambers),  for  a  rule  nisi  to  vary  the  order,  by  making  it 
an  additional  term  of  the  reference  that  the  arbitrator 
should  inquire  whether  the  defendant  was  not  at  all  events 
liable  to  the  administratrix  for  the  amount  received  by 
him  from  the  plaintiffs.  He  moved  on  an  aflSdavit  of  the 
administratrix,  stating  that,  since  the  application  at  cham- 
bers, she  had  been  informed  by  the  defendant  that  he  had 
carried  the  money  to  the  credit  of  the  intestate  in  his  (the 
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defendant's)  books  before  the  countermand;  and  that  at  ^^\^^^' 
the  time  of  such  application  she  was  entirely  ignorant  of  ^  y  -^ 
that  fact,  having  then  only  just  taken  out  administration.  Drake 
He  contended,  therefore,  that  the  defendant,  according  to  Brown. 
his  own  admission,  no  longer  stood  in  the  character  of  a 
mere  stakeholder,  but  had  rendered  himself  at  all  events 
liable  to  the  administratrix;  and  by  his  act  of  charging 
himself  as  a  debtor  to  the  estate  of  the  intestate,  had  so 
committed  himself  as  to  preclude  him  from  the  right  of 
setting  up  the  jus  tertU.  Dixon  v.  Yates  {a).  [Lord 
JUngert  C.  B. — ^How  can  we  vary  this  order,  or  enlarge 
the  power  of  an  arbitrator,  except  by  consent?  Alderson, 
B. — Unless  the  parties  consent,  the  only  way  you  can  give 
the  Court  jurisdiction  is  by  a  motion  to  set  aside  the  order. 
The  Court  cannot  compel  them  to  consent,  and  if  they  do 
not,  that  will  be  an  answer  to  your  application.]  The  rule 
may  be  to  rescind  the  order,  unless  the  parties  consent  to 
the  variation.  This  is  not  the  case  of  an  ordinary  person, 
who  would  be  cognizant  of  his  rights,  but  of  an  adminis- 
tratrix, who,  when  she  consented,  could  not  know  them. 
No  injury  can  be  done  to  the  defendant  by  the  alteration, 
because,  if  he  is  liable  to  the  administratrix,  he  is  not 
liable  to  the  plaintiffs,  whose  case  is  only  that  they  coun- 
termanded the  notice  to  pay  over  in  due  time :  he  cannot, 
therefore,  be  called  on  to  pay  twice. 

Lord  Abinobr,  C.  B. — This  was  a  rule  drawn  up  by 
consent  of  all  the  parties :  now  one  of  the  consenting  par- 
ties comes  to  a^k  of  the  Court  the  power  to  fix  the  de- 
fendant if  she  can,  although  he  may  not  in  equity  be  liable 
to  her  at  all.  The  question  to  be  decided  in  the  cause  is, 
whether  the  plaintiffs  really  owed  the  money  to  the  in- 
testate or  not.  The  administratrix  now  seeks  to  introduce 
terms  which  may  bind  the  defendant,  although  the  plain- 

(a)  5  B.  fr  Adol.  313;  2  Nev.  &  M.  177i  S.  G. 
VOL.  II.  T  C.  M.  R. 
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Exeh.  of  Pleas,  tiffs  may  not  be  indebted  to  the  estate  at  all.  If  what  she 
states  be  true,  and  the  money  has  been  paid  over,  or  any- 
thing equivalent  to  that  has  been  done,  that  will  furnish 
the  defendant  with  a  clear  defence  to  the  claim  of  the 
plaintiffs ;  but  we  ought  not  to  let  her  try  whether  the 
defendant  may  not  have  made  some  slip  which  renders  him 
at  all  events  liable  at  law  to  her,  although  she  may  not,  as 
against  the  plaintiffs,  have  any  title  to  the  money  whatever. 
That  would  be  a  manifest  injustice. 


Alderson,  B. — If,  after  all  parties  have  agreed  to  an 
adjudication  of  the  case  on  certain  terms>  the  Court  were 
to  interfere  jfi  any  way^  I  think  they  would  be  doing 
what  was  very  improper,  and  establishing  a  very  dangerous 
precedent. 


The  other  Barons  concurring — 


Rule  refused. 


GooDAY,  qui  tarn,  &c.  o.  Clark. 

Qaurrff,whether,  DeBT,  ou  the  stat.  7  &  8  Geo.  4,  c.  53,  8.  9  (a),  to  re- 
4V5  mu.  4,    cover  a  penalty  of  500/.,  alleged  to  have  been  incurred  by 

c.  51,  the  keeper 

of  an  excise  ofSce  is  an  officer  of  excise  within  the  meaning  of  the  7  &  8  Geo,  4,  c.  58,  s.  9,  so  as 

to  be  liable  to  the  penalties  imposed  thereby  on  such  officers  for  voting  at  elections  for  members  of 

parliament. 

Where,  in  an  action  for  such  penalties,  the  only  evidence  against  the  defendant  was  that  he 
kept  an  inn,  over  the  door  of  which  was  a  board  with  the  words  "  excise  office"  painted  on  it; 
that,  his  vote  being  objected  to  before  the  revising  barrister  in  October,  1834,  and  his  commission 
being  called  for,  he  had  produced  what  the  witnesses  described  as  "  something  framed  and  glased 
like  a  picture:"  that  he  had  received  entries  of  buildings  before  the  passing  of  the  4  &  5  WiU,  4, 
c51  (August,  1834),  but  had  since  ceased  to  do  so;  and  a  witness  stated  that  he  had  seen  the  de- 
fendant's commission,  which  was  partly  written  and  partly  printed,  and  appointed  him  to  collect 
duties  of  excise: — Held,  that  this  was  not  evidence  to  go  to  the  jury  that  on  the  19th  Jmmary, 
1835,  when  the  defendant  voted  at  the  election,  he  was  an  officer  of  excise. 


(a)  Which  enacts  (inter  alia), 
that  no  commissioner  or  as- 
sistant commissioner  of  excise, 
or    officer  of  excise,  or  person 


employed  in  the  charging,  col- 
lecting, or  managing  of  any  part 
of  the  revenue  of  excise,  shall  be 
capable  of  giying  his  vote  for  the 
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the  defendant  in  voting,  on  the  19th  otJanfiary,  1835,  at  Exeh.  of  Plea*, 
the  election  of  knights  of  the  shire  for  the  county  of  Suffolk^  ^ 

he  being  then  *'  an  officer  of  the  excise,  to  wit,  a  keeper  of  ooodat 
an  office  of  excise  in  the  said  county,  duly  employed  in  clark. 
that  behalf.*'  Pleas-— Jirsi,  nunquam  indebiiaius;  se- 
condltff  that  the  defendant  was  not  an  officer  of  excise 
when  he  gave  his  vote  at  the  said  election :  whereon  issue 
was  joined.  At  the  trial  before  Vaughan,  J«,  at  the  last 
Suffolk  assizes,  proof  was  given  of  the  defendant's  having 
tendered  his  vote,  on  the  day  stated  in  the  declaration,  at  the 
election  for  the  western  division  of  that  county ;  and  the 
only  question  was,  whether  he  was  at  that  time  an  officer  of 
excise  within  the  prohibition  of  the  statute.  The  evidence 
to  prove  him  such  was  in  substance  as  follows : — The  de- 
fendant kept  the  White  Horse  inn  at  Sudbury,  over  the 
door  of  which  was  his  name,  and  also  the  words  "  Excise 
Office,*'  painted  in.large  letters  on  a  board.  At  the  regis- 
tration of   voters  for   1834,  on  the  3d  of  October^  his 


dection  of  anyperaon  to  serve  in  other  moiety  thereof  to  the  poor 

parliament;   and  if   any  person  of  the  parish  in  which  such  of- 

thereby  made  incapable  of  voting  fence  shall  have  been  committed, 

as   aforesaid,  shall    nevertheless  and  such  penalty  incurred  :--and 

presume  to  give  his  vote  during  provides  that  such  penalty  may 

the  time  he  shall  hold,  or  within  be  recovered  in  an  action  of  debt, 

two  calendar  months  next  after  to  be  commenced  within  twelve 

he  shall  have  ceased  to  hold  or  months. 

execute,any  office  or  employment  S.  10  enacts,  that  no  officer 
as  aforesaid,  such  vote  so  given  of  excise,  or  person  employed  in 
shall  be  held  null  and  void  to  all  the  collection  or  management  of, 
intents  and  purposes  whatsoever ;  or  accounting  for  the  revenue  of 
and  every  such  commissioner,  &c.,  excise,  or  any  part  thereof,  (ex- 
officer,  or  person,  as  aforesaid,  cept  the  keeper  of  an  office  of 
who  shall  give  any  such  vote,  excise  as  thereinafter  mentioned), 
shall,  for  every  such  offence,  (tlie  shall,  whilst  he  shall  be  such  of- 
same  being  proved  by  two  or  ficer,  or  so  employed  as  aforesud, 
more  credible  witnesses  upon  deal  or  trade  in  any  goods  or 
oath),  forfeit  and  lose  the  sum  of  commodities  subject  to  any  duties 
50(M.,  one  moiety  whereof  shall  of  excise,  &c.  &c. 
be  paid  to  the  informer,  and  the 

t2 
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jUek.  of  pieaa,  votc  being  objected  to  as  the  keeper  of  an  excise  oiBcej 
he  was  directed  to  produce  his  deputation,  and  thereupon 
produced  what  the  witnesses  stated  was  something  like  a 
picture,  framed  and  glazed;  and  his  name  was  expunged 
by  the  revising  barrister  from  the  list  of  voters.  The  ex- 
cise  collector  attended  at  the  defendant's  house,  and  the 
pensioners  were  paid  there.  Notice  was  given  to  the  de- 
fendant to  produce  his  commission,  and  on  its  non*pro- 
duction,  the  surveyor  of  excise  for  Sudbury  was  called  to 
give  parol  evidence  of  it ;  and  he  stated  tiiat  he  had  seen 
and  read  it;  that  it  was  partly  written  and  partly  printed; 
that  it  appointed  the  defendant  to  collect  duties  of  excise. 
The  same  witness  also  produced  entries  of  rooms  and 
buildings  signed  by  the  defendant,  dated  in  t/tf/y,  18S2, 
December,  1833,  and  March,  1834,  and  one  dated  October 
14,  1834 ;  and  stated  that  he  gave  the  defendant  notice 
not  to  receive  any  more  entries  after  the  last  date,  the  act 
4  &  5  Will.  4,  c.  51,  having  then  passed;  that  since  that 
time  the  entries  were  not  made  at  ther  excise  office,  and 
the  duties  were  not  collected  by  the  defendant,  but  by  the 
collector,  who  attended  eight  times  a  year  atthe  defendant's 
house  for  the  purpose ;  and  that  the  defendant  had  now  no 
more  to  do  with  the  duties  than  any  other  person,  except 
permitting  the  collector  to  come  and  receive  them  at  his 
house ;  and  received  no  remuneration  in  any  way  that  the 
witness  knew  of.  On  this  evidence  the  plaintiff  was  non- 
suited, with  liberty  to  him  to  move  to  enter  a  verdict  for 
500/.  In  Michaelmas  term.  Biggs  Andrews  obtained  a 
rule  nisi  accordingly,  against  which 

Storks,  Serjt.,  Wightman,  and  Byles,  now  shewed 
cause. — ^The  defendant  was  not  an  officer  of  excise  within 
the  meaning  of  the  act  of  Parliament  on  which  this  action 
is  brought,  before  the  passing  of  the  4  &  5  Will.  4,  c.  51 ; 
and  if  he  was,  lie  at  all  events  ceased  to  be  so  by  tlie 
operation  of  that  act.     An  entirely  different  system  of 
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collection  and  management  has  been  introduced  into  the  ^ch.  0/  pum, 
excise  of  late  years  from  that  which  existed  formerly.     It 
may  be  admitted  that  the  old  statutes  of  12  Car.  2,  c.  2S, 
and  15  Car.  2,  c.  ll^  s,  9,  under  which  there  was  to  be  a 
bead  office  in  London^  and  district  offices  in  market  towns, 
where  many  acts  were  to  be  performed,  duties  received, 
and  entries  made,  and  which  were  to  be  kept  open  daily 
for  a  certain  number  of  hours  for  the  performance  of  the 
matters  required  by  those  acts,  might  probably  have  tlie 
efkct  of  making  the  keeper  of  the  district  office  to  all  in< 
tents  and  purposes  an  excise  officer.     But  by  later  acts  of 
Parliament  all  the  duties  imposed  upon  the  office  kee|)er 
by  the  statutes  of  Charles  have  been  successively  abro- 
gated.    First,  bis  authority  to  collect  the  duties  is  taken 
away  by  ss.  25  and  127  of  the?  &8  Geo.  4,  c.  5S:  the  former 
directing  that  traders  subject  to  the  excise  laws  shall  pay 
their  duties  at  such  time  and  place,  and  to  such  person,  as 
shall  be  directed  by  act  of  Parliament  or  by  the  commis^ 
sioners  of  excise ;  and  the  latter  repealing  all  former  in- 
consistent  authorities    and    regulations.    Secondly,    his 
power  to  receive  entries  of  buildings  and  utensils  is  taken 
away,  if  not  by  former  acts,  at  all  events  by  the  4  &  5 
WUi.  4,  c.  51 1  s.  5,  which  expressly  requires  such  entries 
to  be  made  by  delivering  an  account  to  the  officer  of  excise. 
Thirdly,  although  he  is,  by  the  1 5  Car.  2,  c.  1 1 ,  s.  9,  required 
to  attend  at  the  excise  office  during  certain  hours  of  the 
day,  that  is  for  the  purpose  only  of  receiving  entries  and 
duties ;  if  therefore  he  no  longer  receives  either,  his  at- 
tendance has  also  ceased  to  be  a  duty,  and  is  transferred  to 
the  collector.    These  are  all  the  duties  imposed  on  the 
office-keeper  by  the  acts  of  Car.  2.     The  fact  that  the  de- 
fendant receives  no  salary  of  itself  leads  to  the  conclusion 
that  his  appointment  no  longer  exists.    The  exception  in 
the  7  &  8  Geo.  4,  c.  53,  s.  10,  may  be  relied  upon  as 
shewing  that  the  office-keeper  was  included  in  the  de« 
signation  **  officer  of  excise,**  in  s.  9.     But  an  exception, 
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Eieh  ff  Pkai,  wbich  may  be  introduced  merely  ex  abundanti  cauieldi 
cannot  extend  the  effect  or  meaning  of  the  original  words 
on  which  it  is  engrafted.  Thus,  the  Middlesex  Registry 
Act  (a)  is  held  not  to  apply  to  the  city  of  London^  although 
it  exempts  Serjetmfs  Inn,  which  is  within  the  city.  In 
Smithetty.Blyihe(b),  a  proviso,  exempting  king's  ships 
of  war  out  of  the  operation  of  an  act  authorizing  the 
taking  of  toll  from  ships  and  vessels  passing  a  lighthouse, 
was  held  not  to  render  the  king's  other  ships  chargeable 
by  implication :  and  Lord  Tenterden  there  says,  **  As  the 
exception  must  be  out  of  that  which  is  previously  granted, 
it  cannot  operate  by  intendment  to  impose  a  charge  which 
the  words  of  the  grant  are  not  extensive  enough  to  com- 
prehend." And  again-— ''The  exception  cannot  give  a 
greater  effect  to  the  grant  than  its  own  terms  admit  of;  and 
I  think,  therefore,  that  in  exempting  ships  of  war,  which 
may  have  been  ex  majori  cauteldy  it  does  not  impose  a 
liability  on  other  vessels  of  the  crown."  So  here,  if  the 
keeper  of  an  excise  office  be  not  an  officer  of  excise  within 
8.  9,  the  exception  in  s.  10  will  not  make  him  so.  The 
office-keeper  is  compellable  to  no  duty,  subject  to  no  con- 
trolling power :  any  publican  may  put  up  a  board  with  the 
words  ''excise  office"  upon  it,  but  that  confers  no  right, 
and  subjects  him  to  no  control.  To  make  him  liable  on 
so  highly  penal  a  statute  as  this,  the  proof  should  be  of  a 
definite  office,  and  an  officer  duly  appointed.  It  has  been 
said,  his  remuneration  may  consist  in  the  additional  custom 
which  the  holding  of  the  excise  office  at  his  inn  draws  to 
it.  That  would  be  as  good  a  reason  for  charging  his 
landlord.  In  the  Oakhampion  case  (c)  the  vote  of  an  ex- 
cise office-keeper  was  sustained. 

Talfourd,  Serjt,  B.  Andrews,  and  Gunning,  contrA. — 

(a)  7  Ann.  c.  20,  s.  1 7.  (b)  1  B.  &  Ad.  509. 

(c)  1  Peckw.  Elect.  Gases,  373. 
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Firsts  the  defendant  was  an  officer  of  excise  before  the  Sxeh.  of  PUatt 
passing  of  the  4  &  5  Will.  4,  c.  51.  He  is  appointed  by 
the  commissioners,  liable  to  be  controlled  and  dismissed 
by.  them :  he  b  an  officer  at  whose  house  certain  duties 
were  to  be  performed.  It  is  true  he  receives  no  salary, 
but  a  salary  is  not  necessary  to  an  office  of  profit  Delane 
V.  Hillcoai{a).  The  excise  office  still  continues,  and  is 
fitill  subject  to  the  acts  which  require  .it  to  .be  kept  open 
for  certain  hours.  By  the  108th  and  110th  sections  of 
the  7  &  8  Geo.  4,  c.  5S,  goods  detained  on  9U8picion  of 
felony  are  to  be  deposited  in  the  excise  o^pu:e,  to  be  dealt 
with  according  to  law.  The  office  must  be  continued  for 
these  and  other  purposes.  If  it  must,  there  must  be  an 
office-keeper.  Then  we  must  look  to  8«  9,  and  see  whether 
the  office-keeper  was  not  intended  to  be  included  in  the 
term  ''  officer  of  excise."  He  is  subject  to  the  pressure  of 
the  commissioners  in  the  manner  contemplated  by  the 
prohibition  against  voting,  which  was  directed  to  all  who 
are  under  the  influence  of  the  crown,  and  who  are  ap- 
pointed, or  their  appointment  revoked,  at  the  pleasure  of 
the  crown*  It  is  conceded  that  the  exception  in  s.  10 
does  not,  ex  vi  termini,  shew  conclusively  that  he  is  within 
the  terms  of  the  original  proposition  in  s.  9 ;  but  those 
terms  are  of  themselves  abundantly  extensive  to  take  in 
the  office-keeper,  if  the  Court  think  the  legislature  so  in- 
tended. Then  the  exception  is  used,  not  to  enlarge  the 
original  proposition,  but  as  a  key  to  the  intention  of  the 
legislature.  The  office-keeper  is  almost  always  a  publican, 
and  remunerated  by  the  additional  custom  he  derives  from 
his  appointment:  that  accounts  for  the  exception.  In 
FiiMmUiams  v.  FitzwUUams  (6),  by  a  devise  of  all  the  tes* 
tator's  goods,  plate,  and  jewels,  except  the  lease  of  F.,  all 
the  testator's  other  leases  were  held  to  pass,  "because  the 
intent  appeared  by  the  exception." 

(fl)  9  B.  &  C.  310;  4  Mann.  &  {b)  Noy,  112;  Dyer,  261  h,  27, 

Ry.  176,  B.C.  note. 
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Eteh,  of  Pkoi,  Then,  secondly,  has  the  new  act,  even  supposing  it  to 
have  discharged  him  from  the  duties  of  his  office,  made  the 
defendant  cease  to  be  an  officer  ?  In  Stokes  v.  fVhite  (a), 
this  Court  held  that,  notwithstanding  the  statutes  1  fVilL  4, 
c.  70,  s.  10,  and  g  &  3  Will.4f,  c.  110,  s.  3,  which  trans- 
ferred the  duties  of  the  sworn  and  side  clerks  of  the  Ex- 
chequer  to  other  officers,  the  side  clerks  continued  to  exist, 
and  retained  their  former  privileges.  [Lord  Abinger, 
C.  B. — If  it  had  been  the  case  of  a  penalty  instead  of 
a  privilege,  it  perhaps  might  not  have  been  construed 
the  same  way.]  The  question  is,  has  the  office  ceased 
or  not;  not  whether  the  duties  have  been  transferred. 
There  is  no  proof  that  the  defendant  has  resigned  it,  and 
he  still  holds  out  over  his  door  that  he  enjoys  it.  It  ought 
not  therefore  to  be  assumed  that  the  appointment  is  not 
still  in  force. 

Lord  Abimoer,  C.  B. — The  Court  is  called  upon  in 
this  case  to  consider  two  questions,  in  their  nature  dis- 
tinct. The  first  is,  whether  the  keeper  of  an  excise  office 
is,  ex  necessitate  rei,  an  officer  of  excise*  My  first  im- 
pression, when  this  case  was  moved,  was,  that  he  must  be 
taken  to  be  so;  that  impression,  however,  has  been  in  a 
certain  degree  removed  by  the  argument,  especially  by 
what  has  been  urged  by  Mr.  Byles  on  the  efiect  of 
the  several  statutes  he  has  referred  to,  determining  the 
duties  imposed  upon  the  keeper  of  an  excise  office  by 
the  statutes  of  Charles  2.  Enough,  at  all  events,  ap- 
pears upon  the  argument  to  raise  a  doubt  whether  he  is 
or  is  not  an  officer  of  excise.  The  defendant  may  or 
may  not,  in  fact,  be  such  an  officer ;  it  may  appear  by 
the  production  of  his  commission,  or  by  proof  of  some 
duties  he  has  to  perform,  or  of  some  privilege  he  en- 
joys  by  virtue   of  his    commission^  that    he    is.    But 

(a)  I  C.  M.  &  R.  223. 
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does  it  so  appear  upon  the  evidence   in  this  case  ?     I  Exch,  iff  PUas, 
think  the  proof   is    altogether    defective.    The   proof  > 

amounts  to  this,  that  the  defendant  keeps  an  inn»  and  Ooooay 
has  the  words  "  excise  office  *'  over  the  door ;  that  his  clark. 
vote  was  rejected  by  the  revising  barrister,  when  some- 
thing was  produced,  supposed  to  be  bis  commission ;  then 
the  surveyor  is  called  to  describe  the  commission,  of  which 
he  gives  an  imperfect  parol  account,  not  stating  any  one 
duty  or  privilege  the  party  was  bound  to  perform  or  enti- 
tled to  claim  by  virtue  of  it.  It  does  not  appear  by  whom 
it  was  granted,  whether  by  the  crown,  or  by  the  commis- 
sioners, or  by  the  surveyor-general  for  the  district.  Then, 
the. only  duty  which  might  have  made  the  defendant  an 
excise  officer  in  October,  he  is  proved  to  have  ceased  to 
perform.  I  think,  therefore,  the  plaintiff  has  failed  to 
make  out  what  he  was  bound  to  do,  in  order  to  charge  the 
defendant.  This  is  a  highly  penal  stature,  in  restraint 
of  the  exercise  of  a  franchise,  and  imposing  most  se- 
vere disabilities,  and  ought  to  be  construed  very  strictly. 
No  doubt  the  offices  were  originally  kept  by  officers 
having  both  duties  and  privileges.  Even  now,  for  aught 
I  know,  something  of  the  same  kind  may  be  contained 
in  their  commissions.  But  the  plaintiff  has  not  satisfied 
my  mind,  that  in  the  month  of  January,  when  the  de- 
fendant tendered  his  vote,  he  was  in  any  situation  which 
rendered  him  liable  to  the  penalties  of  this  act  of  Par- 
liament. 

BoLLAND,  B. — I  am  of  the  same  opinion.  I  give  no 
opinion  on  the  general  question,  but  confine  myself  to 
what  has  been  proved,  or  rather  not  proved,  on  this  occa- 
sion. It  does  not  even  appear  clearly  that  the  defendant 
was  himself  the  keeper  of  the  office,  but  only  that  there 
was  the  board  over  bis  door.  It  is  shewn  that  in  fact  he 
does  not  collect  the  duties.  But  it  is  said  that  it  must  be 
taken,  after  the  proof  given  of  the  commission,  that  he 


280 


CASES  IN  THE  EXCHEQUER, 


.Eteh,  rf  PUoM,  continues  to  discharge  the  duties  of  the  office.  I  cannot 
assent  to  that,  particularly  on  the  construction  of  so  highly 
penal  an  act  of  Parliament  as  this.  It  appears,  moreover, 
that  the  defendant  had  been  expressly  informed  by  his  su- 
perior officer  that  he  was  to  cease  to  make  entries  after 
the  I4th  of  October.  In  the  absence  of  proof  to  satisfy 
my  mind  that  he  was  in  fact  an  officer,  I  think  the  rule 
ought  to  be  discharged. 

Alderson,  B. — The  only  question  for  our  determina- 
tion is,  whether  at  the  time  of  his  voting,  on  the  19th  of 
January,  the  defendant  was  or  was  not  an  officer  of  excise. 
It  certainly  ^eerns  to  have  been  considered,  at  the  time  of 
the  passing  of  the  7  &  8  Geo.  4,  c.  5S,  that  the  keeper  of 
an  excise  office  was  an  officer  of  excise.  That  seems  to 
follow  from  the  terms  of  the  exception  in  the  tenth  section. 
■Bat  that  was  because  he  had  then  duties  to  perform :  if  they 
have  been  taken  away,  it  seems  to  follow  that  he  no  longer 
remains  an  officer  within  the  meaning  of  the  clause  im- 
posing the  penalty.  Upon  that  question  I  give  no  definite 
or  distinct  opinion ;  but  my  impression  is  as  I  have  stated. 
But  I  think  the  proof  on  the  part  of  the  plaintiff  is  de- 
fective. As  to  the  board,  as  my  Brother  BoUand  has  ob- 
served, that  does  not  even  prove  that  the  defendant  kept 
the  office.  Then  there  is  the  loose  evidence  of  what  took 
place  at  the  registration,  and  the  surveyor's  statement  of 
his  having  read  the  commission,  and  of  the  defendant's 
having  made  entries.  But  the  same  witness  proves  also 
that  the  defendant  did  not  collect  duties ;  and  that  since 
the  4  &  5  Will.  4,  c.  61,  he  had  ceased  to  receive  entries. 
The  only  proof  of  his  keeping  the  office  is  the  proof  of 
his  acting  as  an  officer,  and  such  acting  had  ceased  in  Oc^ 
iober.  The  only  conclusion,  therefore,  is,  that  if  he  ever 
was  an  officer  of  excise,  he  ceased  to  be  so  on  the  14th  of 
October.  I  am  very  glad  to  be  able  to  exempt  a  person 
from  so  heavy  a  penalty  and  so  severe  a  disqualification, 
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to  which  it  is  sought  to  subject  him  only  for  doing  what  a  ^*^\M^^^' 

connnittee  of  the  House  of  Commons  has  said  he  may  do 

lawfully. 

GuRNBYy  B. — I  gne  no  opinion  on  the  general  question. 
It  is  sufficient  to  say,  that,  if  the  plaintiff  had  a  case,  he 
has  left  it  imperfect,  and  that  under  circumstances  in 
which^  by  ordinary  industry,  he  might  have  made  it  com- 
plete. 

Rule  discharged. 


Doe  d.  Bishton  and  Others  «.  Hughes  and  Eleven 
Others. 

jliJECTMENT  by  mortgagees  against  tenants  of  the  Twelve  defen- 
mortgagor.  The  defendants  had  entered  into  the  common  J^q^  entered' 
consent  rule,  by  which  they  engaged  to  appear  "  for  part  ]°|nt^j^^ 
of  the  premises  in  question,  which  part  they  admitted  to  rule,  not  tped- 

_  ^  _  A        A         *-^  4.  1       1     o        fying  the  pre- 

consist  of  50  messuages,  &c.  &c.,  500  acres  of  land,  &c.  mises  for  which 
Ac,  in  the  parish  of  LlanbebUg,  in  the  county  of  Carnar-  Sllfended."*^^ 
von^  and  it  was  ordered  in  the  usual  terms  that  they  Atthe«Miie« 

''the  Judge  made 

should  confess  lease,  entry,  and  ouster,  and  that  they  were  an  order  that    ' 

in  possession  of  the  premises  thereinbefore  mentioned  and  should^ 

specified.     The  lessors   of  the  plaintiff  had  delivered,  J^n^'^o^of* 

under  a  Judge's  order,  particulars  of  the  premises  sought  the  defendants 

to  be  recovered,  which  consisted  of  a  great  number  of  their  plea,  and 

small  tenements  and  encroachments  on  certain  common  by^de&uit^but 

lands  in  the  parish  of  Z/anieUf^,  amounting  altogether  noezprtMor- 

to  above  3000  acres,  and  were  described  by  their  names,  to  any  amend- 

boundaries,  and  quantities.     The  cause  being  entered  for  ^ownt  ruTe. 

trial  at  the  last  assizes  for  Carnarvonshire^  before  Bottand,  ^***  ^^JT^ 

'  '    ceeded;  thete 

B.,  an  application  was  made  to  the  learned  Judge,  on  be-  two  defendants 

did  not  appear, 
but  the  other 
ten  made  out  a  complete  defence: — tfe/tf,  that  the  order  did  not  virtually  operate  as  an  amendment 
of  the  content  rule  also,  and  that  the  plaintiff  was,  notwithstanding  the  order,  entitled  to  a  verdict 
against  all  the  defendants.  But  the  Court  directed  that  the  ten  defendants  who  went  to  trial  should 
be  allowed  the  costs  of  their  defence  on  taxation. 


HuOHBf. 
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Exeh.  of  PUttM,  hair  of  two  of  the  defendants,  William  Owen  and  Owen 
JoneSt  for  an  order  that  they  should  be  at  liberty  to  with- 
draw their  plea,  and  suffer  judgment  by  default,  and  that 
the  record  should  be  amended  accordingly,  on  payment  of 
the  costs  of  the  application  and  of  the  amendment:  which 
order,  after  argument,  the  learned  Judge  made,  and  the 
cause  proceeded  to  trial  against  the  other  ten  defendants. 
As  soon  as  the  jury  were  sworn,  the  counsel  for  the  plain- 
tiff required  that  the  defendants  Owen  and  Jones  should 
be  called  on  the  consent  rule,  to  appear  and  confess  lease, 
entry,  and  ouster ;  and  they  not  appearing,  be  claimed  to 
enter  a  verdict  as  against  them,  which  the  learned  Judge 
refused  to  allow,  as  inconsistent  with  his  previous  order. 
The  lessors  of  the  plaintiff  having  proved  their  title  as  mort- 
gagees, the  ten  defendants  proved,  on  the  other  hand, 
that  they  had  been  in  occupation  often  several  tenements, 
part  of  the  premises  in  question,  being  the  whole  of  the 
premises  occupied  by  them  from  a  period  antecedent  to  the 
date  of  the  mortgage  deed.  The  learned  Baron  there- 
upon directed  a  verdict  for  the  defendants,  giving  the 
plaintiffs  counsel  leave  to  move  to  enter  a  verdict  for  the 
plaintiff,  in  case  the  Court  should  be  of  opinion  that  he 
had  no  power  to  make  the  order  in  question,  or  that  it  had 
not  the  effect  of  relieving  the  two  defendants  from  the 
operation  of  the  consent  rule. 

In  the  following  term,  John  Jervis  accordingly  obtained 
a  rule  niei  to  set  aside  the  order  of  BoUand,  B.,  and  to 
enter  a  verdict  for  the  plaintiff  for  one  shilling. 

Meeson  and  Tomlinson  now  shewed  cause. — First,  the 
learned  Judge  had  power  to  make  the  order  objected  to. 
A  Judge  at  chambers,  or  on  circuit,  has  the  right  to  allow 
any  defendants  to  suffer  judgment  by  default  in  ejectment 
as  in  other  actions.  That  appears  from  the  judgment  of 
Bayley^  J.,  in   Tkrustoui  y.  Shenton(a).     It  is  said  he 

(a)  10B.&C.  HI. 
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cannot  vary  a  rule  of  Court.  But  in  a  case  cited  in  Adams  ^^\^:^^^' 
on  Ejectment  {a\  Wood^  B.,  is  stated  to  have  discharged 
the  consent  rule.  The  distinction  as  to  a  Judge's  power 
in  ihis  respect  is  between  solemn  judgments  and  mere 
formal  acts  of  the  Court,  which  are  often  done  at  cham- 
bers, or  are  in  fact  merely  the  act  of  the  officer.  The 
latter  a  Judge  has  authority  to  vacate.  Secondly,  the  order 
did  in  substance,  though  not  in  express  terms,  vary  the 
consent  rule.  The  consent  rule  is  subordinate  and  ancil- 
lary to  the  record;  and  the  order,  being  an  amendment  of 
the  principal  matter,  is  also  in  effect  an  amendment  of  that 
which  is  merely  subordinate  to  it.  But  if  not,  the  Court 
may  amend  the  consent  rule  so  as  to  make  it  conformable 
to  the  order.  If  the  lessors  of  the  plaintiff^  had  agreed  to 
take  their  judgment  as  to  the  premises  in  the  possession  of 
the  two,  and  to  proceed  no  further,  they  would  have  had 
all  their  costs  up  to  that  time;  they  did  not  do  so,  but 
chose  to  take  their  chance  against  the  other  defendants. 
According  to  the  construction  contended  for  on  the  other 
side,  even  if  the  two  had  not  withdrawn,  and  had  the  same 
defence  as  the  other  ten,  if  they  did  not  make  a  defence 
for  all  the  premises  mentioned  in  the  consent  rule,  the 
plaintiff  would  be  entitled  to  a  formal  judgment  for  38 
messuages,  &c.,  the  difference  between  the  number  of  te- 
nements declared  for  and  for  which  there  was  a  formal  de- 
fence, and  the  number  occupied  by  all  the  defendants  in 
the  action,  which  would  entitle  him  to  costs.  The  ten 
could  in  no  way  make  a  defence  for  the  premises  for  which 
the  two  have  disclaimed;  it  is  therefore  a  great  hardship 
to  subject  the&i  to  costs,  when  they  have  made  a  defence 
for  themselves  successfully. 

J.  Jervis,  and  fVeUbtf,  in  support  of  the  rule. — All  the 
twelve  defendants  come  in  and  defend  jointly  under  the 
consent  rule,  and  admit  a  joint  possession  of  the  whole 
(a)  P.  230. 
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Exeh.  of  Pleat,  tenements.  The  lessors  of  the  plaintiff  thereupon  go 
down  to  trial,  knowing  themselves  to  be  secure  of  a  ver- 
dict, because,  as  to  the  tenements  in  the  occupation  of 
Owen  and  Jones,  they  know  the  defendants  cannot  impeach 
their  title.  Then,  at  the  trial,  those  two  defendants 
having  obtained  an  order  to  withdraw,  the  other  ten  con* 
tinue  to  defend  for  the  same  premises  for  whicb  the  twelve 
did.  A  direct  alteration  of  the  consent  rule  would  have 
been  made  only  on  the  terms  of  tbe  defendant's  paying, 
not  the  mere  costs  of  the  amendment,  but  the  general 
costs  up  to  that  time.  The  hardship  is  not  upon  the  de- 
fendants, but  upon  the  lessors  of  the  plaintiff,  who  are 
subjected  to  difficulty  and  expense  by  the  generality  of 
the  consent  rule.  Had  the  defendants,  in  obedience  to 
the  rule  of  Court  (a),  specified  tbe  premises  for  whicb  they 
severally  defended,  the  plaintiff  might  have  entered  a 
nolle  prosequi  as  against  the  ten,  and  proceeded  against 
the  two  only.  The  plaintiff  is  entitled,  under  the  rule  of 
Court,  to  recover  for  all  that  the  ten  defendants  did  not 
disprove  his  title  to :  Doe  v.  Maby  {b), 

BoLLAND,  B. — We  are  of  opinion  that  a  verdict  ought 
to  be  entered  for  the  plaintiff.  The  consent  rule  remains 
unaltered;  the  plaintiff,  therefore,  is  still  entitled  to  re- 
cover for  the  same  premises  as  the  twelve  defendants 
originally  came  in  under  the  consent  rule  jointly  to  de- 
fend for. 

Alderson,  B. — I  am  of  the  same  opinion.  The  consent 
rule  was  a  joint  admission  of  possession,  on  the  part  of  all 
the  defendants,  of  the  whole  premises  claimed.  Though 
two  of  them  have  withdrawn,  the  other  ten  continue  to  de- 
fend for  the  same  premises,  which  still  remain  in  the  consent 
rule.  The  lessors  of  the  plaintiff  have  proved  a  title  to  a 
certain  portion  of  these  premises,  which  the  defendants 

(a)  M.  T.  1820.  (6)  2  B.  &  Ad.  948. 
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have  not  disproved.  They  would  have  a  right,  undoubtedly,  Bttck.  <if  pieoi. 


1835. 
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to  take  out  their  writ  of  possession  for  that  portion  only. 

The  only  question  at  present  is  evidently  about  the  costs;         dob 

which  seem  to  me  both  in  equity  and  law  to  belong  to  the       Bisuton 

lessors  of  the  plaintiff.      The  Master,  in  taxing  them,       „^^' 

may  allow  the  ten  defendants  their  costs  of  proving  their 

title  to  the  particular  premises  for  which  they  defended. 

GuRNBY,  B.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  one  shilling. 


On  the  following  day,  TomUnson  applied  to  the  Court 
to  vary  the  minutes  of  the  rule,  by  introducing  a  direction 
that  the  verdict  should  be  entered  for  the  ten  defendants 
who  appeared,  as  to  the  ten  messuages  to  which  they 
proved  title;  contending  that  the  case  fell  within  the  ope* 
ration  of  the  rule  of  H.  T.  2  Will.  4  (fi)  as  to  costs,  where 
some  issues  were  found  for  the  plaintiff  and  some  for  the 
defendant. 

/  Jervist  and  Welsby^  contrii,  insisted  that  the  verdict 
in  ejectment  was  general,  and  could  not  be  apportioned ; 
that  in  every  case  where  the  plaintiff's  title  was  not  dis- 
proved as  to  all  the  premises,  he  was  entitled  to  a  verdict 
generally,  and  it  was  then  at  his  peril  to  take  out  his  writ 
of  possession  only  for  the  premises  to  which  he  made  out 
an  unimpeached  title.  In  Roe  v.  Street  (A),  the  Court  of 
King^M  Bench  refused  to  alter  the  postea  by  entering  up 
the  verdict  for  one  of  two  defendants,  though  he  had  dis** 
proved  the  plaintiff's  title  as  to  the  premises  in  his  occu* 
pation. 

The  Court  ultimately  pronounced  the  following  rule : — 
(a)  Pl.  74.  (h)  4  Ner.  &  Man.  42. 
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Eteh.  of  PUat,  That  a  verdict  should  be  entered  for  the  pbintiff  for  one 
sliilling ;  that  the  writ  of  possession  should  be  taken  out 
only  for  the  premises  in  the  possession  of  the  defendants 
Owen  and  Jones;  that  the  plaintiff  should  have  the  ge- 
neral costs  of  the  cause;  and  that  the  other  ten  defendants 
should  have  the  costs  of  defending  for  the  premises  to 
which  they  proved  title. 

Rule  accordingly. 


Bmftmie. 


A  vetael  which 
comet  within  ■ 
league  of  the 
coast  of  the 
United  King- 
dom, haying 
bad  contraband 
goods  on  board 
In  the  lame 
Toyage,  though 
•he  baa  unship- 
ped them  before 
coming  within 
the  league,  is 
liable  to  for- 
feiture under 
the  3  &  4  Wm. 
4,  c.  63,  s.  8. 


Attorney-General  v.  Scuiers  and  Another. 

X  HIS  was  an  information  filed  by  the  Attorney-General, 
upon  the  stat.  3  &  4  Will.  4,  c.  5S,  s.  2  (a),  praying  the 
forfeiture  of  a  vessel  called  the  Bien  AimS,  of  Cherbourg, 
seised  by  the  officers  of  customs;  for  that,  being  a  foreign 
vessel,  not  being  square  rigged,  she  was,  on  the  6th  of 
July,  1834,  found  *  on  the  high  seas  within  one  league  of 
the  coast  of  the  United  Kingdom,  that  is  to  say,  within 
one  league  of  the  coast  of  Dorset,  to  wit,  at  Ratcliff',  the 
said  vessel  then  and  there  having  had  on  board  certain 
parcels  of  foreign  spirits,  in  casks  of  prohibited  size,  &c. 
Another  count  stated  that  the  vessel  was  discovered  to 
have  been  on  the  high  seas,  within  one  league  &c.,  having 
had  on  board  the  contraband  spirits.  At  the  trial  before 
Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after 
Easier  term,  the  facts  proved  were  in  substance  as  fol- 


(a)  Enacting  QuaX/a  alia),  that 
if  any  foreign  vessel  or  boat  shall 
be  found,  or  discovered  to  have 
been  within  one  league  of  the 
coast  of  the  United  Kingdpmi 
any  such  vessel  or  boat  so  found 
or  discovered,  having  on  board  or 
in  any  manner  attached  thereto, 
or  having  had  on  board  or  in  any 
manner  attached  thereto,  or  con- 


veying or  having  conveyed  in  any 
manner,  any  spirits  not  being  in 
a  cask  or  package  containing  forty 
gallons  at  the  least,  &c.,  then  and 
in  such  case  the  said  spirits,  &c, 
and  the  casks  or  packages  con- 
taining the  same,  &c.,  and  also 
the  vessel  or  boat,  shall  be  for- 
feited. 
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fews.    Some  of  the  officers  of  the  Portland  coast  guard 
statioiii  being  out  in  boats  on  the  night  of  the  6th  of  July, 
\SS4f9  between  twelve  and  one  o'clock,  boarded  a  boat 
called  the  La  Marie^  about  half  a  mile  from  the  shore, 
and  found  in  her  three  tVench  and  two  English  sailors, 
without  provisions  or  compass,  and  seventy-one  casks  of 
foreign  spirits^  in  half  ankers,  slung.     They  took  her  to 
(^isel  Cape,  but  before  arriving  there,  and  about  half  an 
hour  after  her  capture,  saw  the  Bien  Aime  lying  becalmed 
at  the  distance  of  three  quarters  of  a  mile  from  them,  and 
about  half  a  mile  from  the  shore.     The  chief  officer  of  the 
coast  guard  immediately  went  off  to  her,  and,  on  boarding 
and  searching  her,  found  marks  of  casks  in  the  hold^  a  strong 
smell  of  spirits,  the  clothes  of  the  boat's  crew,  and  other 
appearances,  which  left  no  doubt  that  the  La  Marie  had 
pat  off  from  her  with  the  contraband  spirits.    The  defen- 
dant's counsel,  however,  contended  that,  to  support  a  con- 
demnation on  the  statute  on  which   the  information  was 
founded,  it  must  appear  that  the  vessel  had  the  prohibited 
goods  actually  on  board  within  a  league  of  the  coast,  of 
which  there  was  no  proof  in  this  case.     The  Lord  Chief 
Baron  told  the  jury,  that,  in  his  opinion,  the  vessel  was 
liable  to  forfeiture,  if  she  unshipped  the  prohibited  goods 
more  than  a  league  off  the  coast,  and  afterwards  came 
within  that  distance.    A  verdict  having  been  found  for  the 
Crown, 


John  Jervis  moved  for  a  new  tiial^  and  submitted  that 
the  learned  Judge  had  put  an  erroneous  construction  on 
the  act  of  Parliament  The  words  *'  having  had  on  board  " 
must  be  taken  in  connection  with  the  words  *'  so  found  or 
discovered,"*  that  is,  found  or  discovered  "  to  have  been 
within  one  league  of  the  coast."  The  object  of  the  enact- 
ment was  to  provide  against  the  floating  or  sinking  of  the 
contraband  goods  within  the  distance.  It  is  not  sufficient 
to  subject  the  vessel  to  forfeiture^  that  she  has  unshipped 


VOL.  II. 


c.  M.  R. 
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Bevemu,       the  goods  at  a  greater  distance^  and  afterwards  come,  as 
^  '  ^     an  innocent  vessel,  within  the  prohibited  limits:  otherwise 


ATT.-Gsif.      it  will  follow  that  if  a  vessel,  having  bad  contraband  goods 


9, 


ScHi'sEs.  on  board  in  the  East  Indies,  comes  at  any  time  afterwards 
within  the  prohibited  distance ;  or  if,  having  put  off  from 
a  French  port  with  them  on  board,  she  has  repented,  and 
sent  them  back,  but  proceeds  herself,  she  will  be  forfeited. 
[Lord  Abinger,  C.  B. — ^Yon  put  an  extreme  case  one  way, 
let  us  put  one  the  other :  suppose  she  unships  them  a 
hundred  yards  beyond  the  league  ?  I  apprdend  the  ob- 
ject of  the  statute  was  to  make  the  vessel  seizable  if  found 
within  a  league,  having  had  the  prohibited  goods  on  board 
in  that  voyage.  The  being  found  within  a  league  is  taken 
as  evidence  of  the  guilty  intention  to  land  them.]  Here, 
however,  the  Crown  have,  in  their  information,  put  a  con- 
struction on  the  statute  which  binds  them;  the  words 
**  then  and  there"  must  be  referred  to  the  former  words, 
''  within  a  league  ftc.,**  and  import  that  the  vessel  had  the 
goods  on  board  within  that  limit. 

The  Court,  having  intimated  that  there  was  nothing  in 
the  latter  objection,  took  time  to  look  into  the  act  of  Par- 
liament; and,  on  a  subsequent  day. 

Lord  Abikgbr,  C.  B.,  said — la  this  case  we  delayed 
granting  a  rule  until  we  had  looked  more  fully  into  the 
statute.  On  looking  into  it  we  think  there  is  no  founda- 
tion for  the  distinction  taken  by  Mr.  Jervis.  The  pro- 
vision which  renders  a  vessel  liable  to  forfeiture,  having 
had  contraband  goods  on  board  before  entering  the  pro- 
hibited limits,  is  applicable  only  to  the  particular  voyage 
in  which  she  both  discbarges  the  goods  and  enters  the 
prohibited  limits.  It  cannot  be  supposed  that  the  legis- 
lature contemplated  anything  so  absurd  as  to  provide 
against  the  case  of  a  vessel  having  had  prohibited  goods 
on  board  somewhere  or  otbev  twenty  years  before,  and 
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then  coming,  twenty  yean  afterwards,  within  a  league  of  Revenue, 
the  coast.  The  statute  seema  indeed  to  be  directed  against 
the  very  case  of  a  Teasel,  having  had  goods  on  board  in 
prohibited  packages,  discharging  them  before  she  enters 
the  specified  limits,  and  then  following,  to  assist  in  the 
tending  or  receive  back  the  crew.  There  will  therefore 
be  no  rule. 

Rule  refused. 


ScoTT,  Assignee  of  Jonbs,  a  Bankrupt,  v.  Lewis,  Esq.     ^^f^^  ^j  p^eoi. 

X  HIS  was  an  action  of  trover  against  the  late  sheriff  of  The  sheriff 
C^rmwrikeuMhWe^  to  recover  the  value  of  goods  of  the  ^X^Coun 
bankrupt,  seized  by  the  defendant  under  a  fisrifwAax  at  ""^Vr'^Art  **' 
the  suit  of  one  Ree^  Jame9.    The  writ  was  issued  on  the  vnieM  the 
S9th  oi  January^  18S4,  returnable  on  the  15th  of  April,  ^^^^^ItbvP 
indorsed  to  levy  2019A  18*.  6dL    The  seizure  was  made  S',*„"3i|^ '"  "* 
oo   the   first    of  February^    the  goods  were    sold    by 
auction  on  the  10th,  and  on  the  12th  the  proceeds  were 
handed  over  to  the  execution  creditor.    The  aheriff  had 
no  notice  of  the  fiat  against  Jones^  or  of  any  act  of  bank- 
ruptcy committed  by  him,  ontU  the  service  of  the  process 
in  the  present  action,  on  the  12th  otMay,  1835. 

CkUUm  moved,  on  the  part  of  the  sheriff,  on  an  affidavit 
stating  the  above  facts,  for  a  rule  under  the  Interpleader 
Aet»  1  Witt.  4,  c.  58,  s.  6.  The  difficulty  is,  whether  tiie 
sheriff  can  make  this  application  after  he  has  actually  paid 
the  money  over.  It  was  certainly  said,  in  Anderson  v. 
Cattowaiy  (a),  that  he  could  not ;  but  there  the  money  was 
paid  over  afker  notice  of  an  adverse  claim,  not,  as  in  this 
case,  long  before.    The  language  of  the  first  and  sixth 

(a)  1  C.  &  M.  182. 
u  2 


S90  CASES  IN  THE  BXCHEQUBR, 

Exeh.  of  Pleat,  sections  differs  materially :  the  latter  does  not  contain  the 
clause  which  is  found  in  the  former,  requiring  the  party 
applying  to  state  that  he  is  ready  to  hring  into  Court,  or 
to  pay  or  dispose  of,  the  subject-matter  of  the  suit  as  the 
Court  may  direct.  It  was  undoubtedly  assumed,  in  An^ 
derson  v.  Calloway ^  that  the  sixth  section  must  be  read 
with  reference  to  the  first.  The  strictness  of  this  con- 
struction has,  however,  been  relaxed  in  one  point;  for  it 
has  now  been  held,  in  opposition  to  the  rule  first  adopted, 
that  the  sheriff  need  not  deny  collusion,  though  a  mere 
private  stakeholder  must.  Donniger  v.  IIinxman(a), 
Dobbins  v.  Green  (i).  The  statute  was  intended  to  give 
a  more  extensive  measure  of  relief  to  the  sheriff  than  to 
a  mere  private  stakeholder;  and  he  is  still  in  the  jeopardy 
from  which  it  meant  to  relieve  him,  since  he  may  be  liable 
in  trover,  even  though  a  secret  act  of  bankruptcy  has 
been  committed.  He  is  even  more  entitled  to  indulgence, 
having  been  lulled  into  security  by  the  delay,  than  if  the 
parties  had  made  their  claim  promptly.  [Parke,  B. — 
You  do  not  shew  when  the  fiat  issued ;  if  it  was  not 
until  two  months  after  the  payment,  the  sheriff  may  be 
protected.} 

Lord  Abingbr,  C.  B. — I  should  be  much  disposed  to 
relieve  the  sheriff  if  it  were  possible,  but  I  think  this  is 
not  a  case  within  the  act :  I  think  the  act  implies  that  the 
money  or  goods  must  be  in  the  hands  of  the  sheriff  at  the 
time  of  his  application  to  the  Court.  The  cases  cited  as 
to  the  denial  of  collusion  have  no  bearing  on  the  present 
question.  The  language  of  Mr.  Baron  Bayley,  in  Ander- 
son  V.  Calloway,  is  clear  and  express  against  this  applica- 
tion. One  of  the  most  important  questions  to  be  deter- 
mined under  the  act  is,  what  is  to  be  done  with  the  goods 
or  money  in  dispute. 

(a)  2  DowL  P.  C.  424.  (b)  Id.  509. 
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BoLLAMD/B. — ^The  officer  has  executed  his  writ,  and  Btek,  of  pum^ 

1835« 
done  his  duty,  on  paying  the  money  over,  and  is  no  Ipnger 

a  party  to  the  proceedings.  I  should  be  very  glad  to  re- 
lieve him  if  I  could,  especially  as  I  was  one  of  those  who 
differed  as  to  the  sheriff's  liability  in  such  a  case  as 
this  (a). 

The  other  Barons  concurring — 

Rule  refused. 


(o)  Garland  t.  CarlkU,  2  C.  &  M.  55. 


Cock  9.  Cox  well. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  An  aitenrion  in 
a  bill  of  exchange,  dated  I6th  December,  1834,  payable  ch^nU^SLr 
two  months  after  date.     Plea — that  the  defendant  never  jcccptMce.may 

be  Uken  ad- 

accepted  the  bill  of  exchange  in  the  declaration  men-  vintage  of  on  • 
tioned.  At  the  trial,  before  the  undersheriff  of  Middlesex^  defendant  dfd 
the  defence  was,  that  the  bill  had  been  altered  in  its  date  !^^  *^^  ^^ 
after  the  acceptance,  and  without  the  knowledge  of  the  de- 
fendant. A  verdict  having  been  found  for  the  defendant, 

Thomas  now  moved  for  a  new  trial,  on  the  ground  that 
the  defence  on  which  the  defendant  relied  was  not  open 
to  him  on  the  plea  of  non-acceptance.  That  plea  only 
put  in  issue  the  fact  whether  the  defendant  accepted  or 
not:  the  alteration  after  acceptance  ought  to  have 
been  specially  pleaded,  as  it  was  in  Atkinson  v.  Hauh- 
don  (a);  it  is  strictly  a  matter  in  confession  and  avoid- 
ance. [Alderson^  B. — ^He  has  pleaded  it  specially, 
by  saying  that  he  did  not  accept  the  bill  you  de- 
clared upon  and  produced  in  evidence,  but  a  different 

(a)  4Nev.  &M.409. 
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'^'^^IMS^'^*  one.]  The  plea  of  non  est  factum  would  not  put  in  inue 
fraud  or  misrepresentation  in  obtaining  the  deed.  [Giir- 
ney,  B. — It  would  put  in  issue  an  alteration  after  the  exe- 
cution.] In  a  late  case  in  the  Common  Pleas  (a),  it  was 
held|  that  an  objection  that  the  contract  declared  on  (an 
assignment  of  copyright)  ought  to  have  been  in  writing, 
could  not  be  taken  without  being  specially  pleaded. — He 
urged  also  that  the  alteration,  haying  been  made  before 
the  indorsement  to  the  plaintiff,  was  immaterial,  this  being 
an  accommodation  bill,  which  could  not  be  said  to  have 
been  negotiated  till  it  came  into  the  hands  of  a  holder 
for  value. 

BoLLAND,  B. — We  think  the  only  point  we  need  con- 
sider is,  whether  the  plea  in  question  is  a  sufficient  answer. 
The  defendant  says  in  substance,  the  instrument  on  which 
you  claim  against  me  I  never  accepted.  It  cannot  be 
said  to  be  the  same  instrument  if  there  has  been  any  al- 
teration. 

Aldbrson,  B. — It  amounts  to  saying  that  be  did  not 
accept  the  bill  set  out  in  the  declaration. 

Rule  refused. 

(a)  Bamett  t.  Glosiop,  1  Bing.  N.  S.  633;  1  Scott,  621;  9  Dowl. 
P.C.626. 


Roberts  and  Others,  Assignees,  9.  Harris. 

A  party  made  a  ASSUMPSIT  for  goods  supplied  by  the  bankrupt  to 

wiofhb  prind-  the  defendant  before  the  bankruptcy.   At  the  trial  before 

winf^"'  ^^♦■***  ^'^^  ^^^  ^*^  sittings  at  Westminster,  the  bank- 

tmaiier  onei  in  rupt,  who  had  obtained  his  certificate  and  released  the 

full.    He  after-  i«i.  ..  ,«  .  a. 

wardi  became     surplus  of  his  estate,  bcmg  tendered  as  a  witness  for  the 

bankrupt,  and 

did  not  pay  15«. 

in  the  pound:^H<f^f  that  (having  obuined  his  certificate  and  released  his  surplus)  he  was  a 

competent  witness  to  support  an  action  by  his  aasigneea. 
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plaintiffs,  was  examined  on  the  voir  dire;  when  he  stated,  Bxeh.rfPUa»t 
that,  before  he  became  bankrupt,  he  had  made  a  composition 
with  his  principal  creditors ;  and  that  he  had  applied  to  all 
with  whom  he  thought  it  worth  while  to  compound,  but 
had  paid  other  small  creditors  in  full.  It  appeared,  also,  that 
he  had  not  paid  \5s,  in  the  pound  under  the  fiat.  The 
counsel  for  the  defendant  thereupon  contended  that  the 
witness  was  rendered  incompetent  by  the  127th  section  of 
the  Bankrupt  Act.  The  learned  Judge  overruled  the  ob- 
jection, and  the  plaintiffs  had  a  verdict. 

Mansel  now  moved  for  a  new  trial,  and  renewed  the 
same  objection.  Slaughter  v.  Cheyne(a),  and  Norton  v. 
Shakespeare  {b),esia}}liBh  that  the  composition  which  is  to 
render  the  bankrupt  an  incompetent  witness  need  not  be 
with  all  the  creditors,  if  it  be  not  in  terms  limited  to  a 
particular  class  of  them.  Here  the  bankrupt  intended  the 
composition  to  extend  to  all  the  creditors  who  were  likely 
to  press  him.  If  it  be  otherwise,  the  greatest  facility  will 
be  given  to  evasions  of  the  statute,  because  the  bankrupt 
may  always  render  himself  competent  by  excluding  one  or 
two  creditors  from  the  composition. 

Parke,  B. — It  is  clear  this  was  not  a  general  composi- 
tion. The  bankrupt  said  be  did  not  call  all  the  creditors 
together,  but  only  the  larger  ones.  He  never  proposed  a 
general  composition,  and  never  meant  to  make  one.  In 
Slaughter  v.  Cheyne  the  party  proposed,  as  far  as  in  him 
lay,  to  make  it  general.  It  is  quite  clear  the  witness  was 
admissible. 

The  rest  of  the  Court  concurring — 

Rule  refused. 

(a)  1  M.  &  Selw.  182.  {fi)  15  East,  619. 
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Exch.  of  PUat, 
1835. 


The  plaintiff 
sought  to  re- 
cover 50^  from 
the  defendant 
on  the  account 
itated,  and  gave 
evidence  of  an 
admittedaccouDt 
between  them, 
in  which  that 
sum  appeared 
as  an  item 
against  the  de- 
fendant, and       ' 
of  payment  of 
interest  in 
respect  of  it, 
and  promises 
to  pay  the 
principaL    The 
defendant 
proved  that  the 
debt  arose  out 
of  a  written  un- 
dertaicingonhis 
part  (which  he 
had  obtained 
from  the  plain- 
tiff and  destroy- 
ed) '*  to  remit 
the  plaintiff 
50/.,  which  sum 
he,  the  defen- 
dant, held  of 
H.  P.,  and  by 
him  authorised 
to  pay"  the 
plaintiff;  and 
called  H.  P., 
who  swore  that 
he  never  au- 
thorized the  de- 
fendant to  pay 
the  money  for 
him,  and  that 
he  had  since 
settled  all  his 
accounts  with 
the  plaintiff: — 
Held,  that  the 
defendant  was 
not  precluded 
from  giving  this 
evidence,  and 
that,  if  believed, 
it  entitled  him  to 


Pierce  v.  Evans. 

Assumpsit  for  the  use  and  occupation  of  a  skin- 
house  and  yard,  with  counts  for  money  had  and  received, 
interest,  and  on  an  account  stated.  The  particulars  of 
demand  stated  that  the  plaintiff  sought  to  recover  17/.  10«. 
for  rent  of  the  skin-house  and  premises,  50/.  for  money 
had  and  received  by  the  defendant  of  one  Humphrey 
Pugh  for  the  use  of  the  plaintiff,  on  the  8th  Aprils  1831, 
and  SL  Is.  for  interest  on  the  last-mentioned  sum,  from 
the  J  St  July^  1833,  to  the  commencement  of  the  action. 
Tiie  defendant  paid  into  Court  the  amount  of  the  rent, 
and  the  only  question  at  the  trial,  which  took  place  at  the  * 
last  Carnarvon  assizes,  before  BoUand^  B.,  was  as  to  the 
plaintiff's  right  to  recover  the  50/.  and  interest.  The 
plaintiff  relied  on  the  account  stated,  and  gave  evidence  of 
applications  by  him  to  the  defendant,  in  July^  18^j4,  for 
payment  of  the  balance  of  an  account,  including  the  50/. 
and  interest  then  due,  (the  defendant  having  already  paid 
interest  for  several  years),  and  that  the  defendant  admitted 
its  correctness,  and  promised  to  settle  with  the  plaintiff  on 
a  day  specified.  A  witness  stated  that  on  that  day  the 
plaintiff  came  over  to  Carnarvon  for  the  purpose,  and 
went  with  the  defendant  to  his  house,  but  shortly  returned 
to  the  witness's  house,  and  told  him  that  the  defendant  and 
his  wife  had  torn  to  pieces  the  security  he  had  for  the  50/. 
On  the  day  before  the  trial  of  this  cause,  the  defendant 
had  been  tried  on  an  indictment  for  stealing  that  secu- 
rity, and  the  plaintiff  then  gave  evidencei  of  its  contents. 
A  note  taken  of  that  evidence  was  now  put  in  on  the 
part  of  the  defendant,  as  proof  of  the  contents  of  the 
paper ;  which,  according  to  the  plaintiff's  statement,  was 
in  the  following  terms: — 


a  nonsuit. 
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"  Mr.  WilUam  Pierce,  ««»;  <(f/i*at. 

'*  Soon  after  I  return  home  I  undertake  to  remit  you 
50/.^  which  sum  I  hold  of  Humphrey  Pugh,  my  father* 
in-law^  and  by  him  auihoriMed  to  pay  you. 

AprUSA,mL"  "Wittiam  Evans. 


Humphrey  Pugh  was  then  called,  and  stated  that  in 
Aprils  1831,  the  defendant  was  indebted  to  him  in  about 
400/.  on  the  sale  of  a  house;  that  at  the  same  time  the 
witness  owed  the  plaintiff*  money,  but  that  he  never  au- 
thorized the  defendant  to  remit  or  pay  the  plaintiff*  50/.  or 
any  other  sum,  nor  was  any  agreement  made  to  that  effect; 
that  the  plaintiff  did  apply  to  the  defendant  to  become 
surety  for  the  witness,  but  he  refused ;  and  that  he,  Pugh, 
had  since  settled  all  his  accounts  with  the  plaintiff.  On 
this  evidence  the  defendant's  counsel  contended  that  the 
plaintiff  ought  to  be  nonsuited,  on  the  ground  that,  as  it 
appeared  by  the  terms  of  the  document  by  which  the  50/. 
was  secured,  that  this  was  a  mere  transfer  oiPugKs  debt 
to  the  defendant,  the  plaintiff  could  not  maintain  the  ac* 
tion ;  first,  because  the  debt  of  the  defendant  to  Pugh 
was  not  one  in  respect  of  which  Pugh  could  have  sued 
for  money  had  and  received— fTAafioji  v.  Walker  {a)  \ 
secondly^  because  there  was  not  the  concurrent  assent  of 
the  three  parties  to  the  transfer.  The  learned  Judge, 
with  the  concurrence  of  the  counsel  on  both  sides^  di- 
rected a  verdict  for  the  plaintiff  for  5S/«  7«.,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit.  In  the  fol- 
lowing term,  accordingly,  John  JervU  obtained  a  rule  nisi 
for  a  nonsuit  or  new  trial ;  against  which 

Sir  W.  FoUeii  now  shewed  cause. — The  plaintiff  does 
not  seek  to  recover  on  the  written  agreement  at  all,  but 

(a)  4  B.  &  C.  163;  6  D.&  H.  288. 
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^^*i  %R^^*  ^"  ^^^  account  stated,  of  which  he  has  given  ample  evi- 
dence. The  case  might  be  different  if  it  were  an  action 
on  any  special  agreement ;  but,  when  a  party  agrees  to  pay 
a  sum  of  money,  or  admits  that  he  owes  it^  what  answer 
is  it  to  shew  that  the  debt  originally  arose  out  of  the  debt 
of  a  third  party  ?  There  might  be  many  considerations  to 
induce  the  defendant  to  admit  the  debt,  and  assume  pay- 
ment of  it.  But  further,  the  defendant  having  stated,  by 
his  written  agreement,  that  he  had  PugKs  authority  to  pay 
the  plaintiff,  and  the  plaintiff  having  acted  on  the  fiiith  of 
that  statement,  he  is  not  at  liberty  now  to  turn  round  and 
say,  that  his  own  representation  was  false,  and  that  be  bad 
no  such  authority.  Shaw  v.  Picton  (a).  [Alderson,  B. — ^That 
was  a  question  of  refunding ;  it  would  be  a  parallel  case, 
if  the  defendant  here  had  actually  paid  over  the  money.] 
The  defendant  cannot  say  it  was  a  mistake ;  he  made  the 
acknowledgment  with  full  knowledge  of  the  facts.  Be- 
sides^ it  is  consistent  with  PugKs  evidence  (even  supposing 
the  whole  of  it  worthy  of  belief),  that  in  his  settlement 
with  the  plaintiff  he  had  credit  for  the  50/.  as  to  be  paid 
by  the  defendant. 

J.  JerviSf  and  Welibyt  cofUrh. — It  is  true  the  plaintiff 
went  on  the  account  stated ;  but,  as  soon  as  it  appeared 
that  the  original  consideration  was  such  as  could  not  confer 
a  right  of  action,  the  account  stated  in  respect  of  it  could 
not  advance  his  claim.  Nor  was  there  anything  to  pre- 
clude the  defendant  from  shewing  the  real  character  of  the 
transaction.  There  was  no  estoppel  by  matter  of  record 
or  deed.  Neither  has  the  rule  of  law,  which  disables  a 
party  from  taking  advantage  of  his  own  wrong,  any  opera- 
tion against  the  defendant  in  this  case ;  for,  though  his 
representation  might  be  untrue,  the  plaintiff  is  not  thereby 
in  a  worse  condition,  since  Pugh  has  either  paid  him  or 

(a)  7D.&R.20I|4B.&C.715. 
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continues  liable  to  him.  The  evidence  then  being  ad-  ^^^J^' 
mitted,  it  clearly  appean  that  the  plaintiff  could  not  re- 
cover,  PugA  having  distinctly  negatived  the  agreement 
for  the  transfer  of  his  debt.  But  even  if  Pugh  had  au* 
thoriaed  the  defendant,  the  action  will  not  lie,  because 
Pugh  could  not  have  sued  the  defendant  for  money  had  and 
received :  WAarion  v.  Walker  (a),  Cuxon  v.  Chadttey  (b), 
Fairlie  v.  Denian  (c).  At  all  events,  the  defendant  is  en- 
titled to  a  new  trial,  in  order  that  the  question,  whether 
there  was  a  transfer  of  the  debt  by  agreement  among  the 
three,  may  be  submitted  to  the  jury. 

BoLLAND,  B. — I  think  the  rule  for  entering  a  nonsuit 
must  be  made  absolute.  It  appears  that  the  only  question 
in  dispute  at  the  trial  was,  whether  the  plaintiflTs  case  was 
so  far  met  by  the  evidence  given  on  the  part  of  the  de- 
fendant, as  to  shew  that,  in  law,  the  plaintiff  could  not 
maintain  the  action.  I  understood  that  both  parties  agreed 
to  withdraw  the  question  entirely  from  the  jury,  and  raise 
it  as  it  has  now  been  raised  before  us.  I  should  not  other- 
wise  have  stated  the  point  to  the  jury  as  I  did,  but  should 
have  left  the  whole  case  to  them  on  Pn^A'^  evidence.  That 
evidence  goes  to  shew  that  the  plaintiff  could  not  maintain 
the  action,  and  therefore  I  think  the  rule  must  be  absolute 
for  a  nonsuit. 

Aldbrsok,  B. — ^The  agreement  at  the  trial  must  havo 
proceeded  on  the  ground  that  Pugh  was  a  credible  witness, 
or  the  parties  would  not  have  consented  to  it.  If  that 
be  so,  the  admissions  of  the  defendant,  as  far  as  they  re* 
late  to  the  50/.,  which  alone  remains  in  dispute,  amount 
only  to  saying, ''  that  item  I  promised  to  pay  under  a  mis- 
apprehension of  my  liability."  And  he  shews  that  this 
was  so,  both  by  the  evidence  of  the  document  itself,  and 

(•}4B.&C.  163s6D.&R.288.    (6)  5  D.  &  R.  417i  dB.&G.691. 
(c)  8  B.  &  G.  395;  and  2  M.  &  R.  353,  8.  C. 
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Exch.  rf  Pietu,  by  the  evidence  of  Pugh,  who  negatives  his  authority,  and 
^  '  ^     proves  payment  of  bis  debt  to  the  plaintiff.     If  then 
Pierce       the  plaintiff  is  to  recover,  he  will  have  the  money,  first 
EvAKi.        ffom  Pugk,  and  then  froxn  the  defendant.  Taking,  there- 
fore, the  evidence  to  be  credible,  as  we  must  do  under 
the  circumstances,  it  amounts  to  a  complete  defence  to  the 
action.    The  defendant  is  consequently  entitled  to  have  a 
nonsuit  entered. 

GuRNEY,  B.,  concurred. 

Rule  absolute  for  a  nonsuit 


TuNNo  V.  Morris. 

Tbetheriffisa  X  ROVER  for  Cattle,  goods,  and  chattels.     Plea— that 
coDBtituentpart  before  and  at  the  said  time  when  &c.  the  defendant  was 

of  the  county 

court,  tod  act!    sheriff  of  the  county  of  Carmarthen,  and  that  one  John 
suing  protest  of'  Meredith,  residing  within  the  jurisdiction  of  the  county 
?s*not*b^We  for   c^urt  holdcn  in  and  for  the  said  county,  had  been,  by 
the  y®"*^!-.  virtue  of  his  Majesty's  writ  of  justicies,  summoned  before 
done  in  the        the  suitors  of  the  Said  Court  to  SLnswer  Henry  Thomas, 
such  process,      ^ilso  residing  within  the  said  jurisdiction;  and  that,  ac- 
cording to  the  custom  of  the  said  Court,  the  said  H.  T» 
levied  his  plaint  against  the  said  J.  M.  of  and  concemmg 
a  certain  cause  of  action  arising  within  the  said  jurisdic- 
tion, and  such  proceedings  were  thereupon  had  that  af- 
terwards the  said  H.  T.  recovered  against  the  said  J.  M. 
63/.  for  his  debt,  &c«  &c. ;    and  that  the  defendant,  so 
being  such  sheriff  as  aforesaid,  afterwards,  to  wit,  on  &c., 
at  the  suit  and  instance  of  the  said  H.  T.,  authorized  and 
commanded  all  and  singular  his  bailiffs,  and  also  W,  H., 
D.  JD.,  andcZ.  G.,  special  bailiffs  for  that  purpose  appointed, 
and  each  and  every  of  them,  to  levy  of  the  goods  and  chat- 
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tels  of  J.  M.f  in  the  couqty  of  bim  the  said  defendant,  aa  ^*c^  rf  Pf«^w 

well  the  said  debt  of  63/.  which  the  said  H.  71,  in  the 

said  county  court,  bad  recovered  against  the  said  «7.  M., 

as  also,  &c.,  and  to  have  that  money  at  the  next  county 

court  to  be  holden  in  and  for  the  said  county,  to  render 

to  the  said  H.  71,  for  his  debt  and  damages,  together  with 

the  said  precept,  which  said  precept  was  delivered  to  the 

said  W.  H.,  Z>.  Z>.,  and  J.  G.,  as  such  special  bailiffs,  to 

be  executed  in  form  of  law ;  and,  by  virtue  of  the  said 

precept,  the  said  goods  were  by  them  seised,  which  was 

the  same  supposed  conversion  whereof  the  pldntiff  had 

complained.    Demurrer  and  joinder. 

Crawder,  for  the  plaintiff. — The  plea  contains  no  justi- 
fication. It  does  not  justify  taking  the  plaintiffs  goods, 
but  only  those  of  Meredith  (a).  Nay,  it  does  not  even  state 
that  the  goods  taken  were  in  fact  the  goods  of  Meredith. 
The  Court  then  called  upon 

Chiltan^  to  support  the  plea. — Undoubtedly  the  plea 
admits  that  the  goods  of  the  plaintiff  were  taken,  and  that 
the  precept  authorized  only  the  taking  of  Merediths.  But 
the  defendant  sufficiently  justifies  the  part  he  took  in  the 
transaction:  and  he  is  not  in  this  case  liable  for  the  acts 
of  the  bailiffs.  The  sheriff  is  responsible  for  the  acts  of 
his  officers  when  executing  the  process  of  the  superior 
Courts,  because  he  is  supposed  to  execute  it  himself.  [Lord 
Abinger,  C  B. — If  you  say  the  sheriff  is  not  liable  in  law, 
you  ought  to  have  pleaded  the  general  issue.]  That  is 
not  stated  as  a  ground  of  demurrer.  But  the  defendant 
has  a  right  to  put -his  defence  arising  out  of  matter  of  law 
upon  the  record  (6).  Here  the  sheriff,  acting  as.  a  con- 
stituent part  of  the  county  court,  not  as  a  mere  ministerial 

(a)  TUb  was  the  {^und  of  demurrer  stated  in  the  margin. 
(6)  2$ee  Carr  v.  HinchUffe,  4  B.  &  C.  547 1  7  D.  <c  R.  42,  S.  C. 
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^"^n^J^^^*  offfieer,  pats  his  subordinate  officers  in  motion,  in  the  same 
manner  as,  in  process  from  the  superior  Courts,  those  Courts 
set  him  in  motion.  Holroyd  ▼•  Breare  (a)  is  an  authority 
to  shew  that  in  such  case  he  is  not  liable  for  their  wrongful 
acts.  It  was  there  held  that  trespass  could  not  be  main- 
tained against  the  steward  of  a  court  baron,  where  his 
bailiff  in  mistake  took  the  goods  of  £.,  under  a  precept 
commanding  him  to  take  those  of  ^•,  because  the  ateward 
is  a  judicial  officer.  It  was  argued  that  he  was  merely 
the  minister  of  the  court  to  execute  its  process,  and  that 
his  warrant  to  the  officer  was  analogous  to  that  of  the 
sheriff  to  his  bailiff,  and  rendered  him  equally  responsible 
for  the  mis-execution  of  it.  But  to  that  argument  Abboii, 
C  J.,  answers,  *'  The  steward  is  not  merely  a  minister  of 
the  court,  but  a  constituent  and  essential  part  of  it.  The 
court  cannot  be  held  without  him.  No  mandate  is  di- 
rected to  him  as  an  officer,  but  he  makes  his  mandate  to 
the  bailiff.  And  there  is  this  material  distinction  between 
the  mandate  of  the  sheriff  and  that  of  a  steward  of  a 
court  baron;  in  the  former  the  sheriff  commands  the  bailiff 
to  make  the  levy,  and  it  concludes  thus: — *  So  that  I  may 
have  the  same  before  the  court.'  But,  in  the  warrant  of 
the  steward,  the  bailiff  is  directed  to  levy,  so  that  he,  the 
bailiff,  may  have  the  same  before  the  court  on  the  day 
appointed.  This,  therefore,  is  more  like  the  writ  of  the 
superior  Court  to  the  sheriff  than  the  warrant  of  the  sheriff 
to  the  bailiff.  That  seems  to  be  decisive  to  shew  that  the 
bailiff,  and  not  the  steward,  is  the  minister  of  the  court 
baron  for  the  execution  of  its  process,  and  that  he  is  not 
the  servant  of  the  stewanl  in  this  respect/'  Those  obser- 
vations are  strictly  applicable  to  the  present  case.  The 
precept  from  the  sheriff  pursues  the  same  form  as  that  of 
the  steward.  The  county  court  cannot  be  held  without 
the  sheriff  as  a  constituent  and  essential  part  of  it.  Tin- 
sley  V.  Nassau  (b)  is  even  a  uKnre  direct  authority  for  the 

(a)  2  B.  &  Aid.  473.  (6)  M.  &  Malk.  62. 
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defiendant;  where  Besi^  C.  J.,  ruled  that  tresiwss  would  Btek.  ofPUtUf 
not  lie  against  the  sheriff  for  the  act  of  his  bailiff  in  taking 
the  goods  of  the  wrong  party  in  execution  of  the  judgment 
of  the  county  court,  on  the  express  ground  that  he  was  a 
constituent  part  of  the  court.  [He  was  then  stopped  by 
the  Court] 

drawder,  eontrh. — ^The  sheriff  is  the  ministerial  oflSoer 
of  the  county  court.  The  suitors  are  the  judges,  and  the 
sheriff  does  not  fill  any  judicial  capacity.  Jenilemaiis 
ease  {a)  was  not  cited  in  HoWayd  ▼.  Breare.  It  is  there 
said,  "  On  good  consideration  of  all  the  books,  it  was  re» 
solved,  that  in  none  of  the  said  cases/'  (that  is,  in  pro- 
ceedings in  ancient  demesne,  court  baron,  or  county  court, 
either  by  plea  without  writ,  or  by  writ  to  the  lord,  bailiffs, 
or  sheriffi,)  ^*  the  lord  of  the  manor,  or  the  bailiff,  or 
aheri&,  are  judges ;  but  be  the  plea  held  by  writ,  or  with- 
out writ,  the  suitors  are  judges.**  [Lord  Abinger,  C.  B. — 
Lord  Tenierden  does  not  question  that  case,  for  he  says 
the  suitors  are  the  judges,  but  that  the  sheriff  is  a  con- 
stituent part  of  the  court,  Alderson^  B. — The  question 
is,  whether  the  officer  seiaes  for  the  sheriff  or  for  the 
court]  It  is  submitted  that  he  seiaes  for  the  sheriff,  as  in 
the  ordinary  case;  and  that  the  sheriff  is  one  with  the  bailiff, 
wherever  he  looks  to  the  bailiff  for  the  execution  of  the 
process.  It  is  otherwise  in  the  case  of  the  bailiff  of  a 
liberty,  over  whom  the  sheriff  has  no  authority ;  here  he 
alone  appoints  the  officers,  and  exercises  a  control  over 
them;  he  therefore  ought  to  be  responsible.  The  sheriff 
may  have  a  writ  against  him  to  do  execution  as  an  officer 
of  tlie  county  court,  which  may  go  on  eren  to  attach- 
menl(i).  Could  that  be  the  case  if  he  were  a  judicial  officer  ? 
Both  Blaeistone  (c)  and  Lord  Coke{d)  describe  him  as  a 
ministerial  officer  merely.     [Lord  Abinger,  C.  B.— The 

(a)  6  Co.  Rep.  lis.  (c)  3  Com.  36, 

(6)  Com.  Dig.  Coanty  Court,  C.  13.    (<0  4  Inst.  266. 
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Exeh.  of  PUoit  writ  is  sent  to  him,  because  the  suitors  are  a  fluctuating 
body 9  and  because  he  is  the  person  to  see  the  process  ex- 
ecuted. He  is  a  ministerial  officer  just  in  the  same  way 
as  the  entering  clerk  of  a  court  of  record,  who  is  to  enter 
up  judgment,  and  see  the  process  of  execution  issued.] 
It  is  submitted  that  the  more  correct  view  of  the  question 
is  to  consider  whether  he  is  or  is  not  the  person  having 
the  appointment  of  the  officers ;  if  he  bas^  what  he  does 
by  his  servants  he  does  by  himself,  and  is  responsible  for 
their  acts.  If  they  also  were  a  part  of  the  court,  the  case 
would  be  difierent ;  but  the  general  rule  ought  to  prevail, 
unless  where  the  officer  is  in  some  way  independent  of  the 
sherifil 

Lord  Abinobr,  C.  B. — ^This  plea  certainly  amounts  to 
the  general  issue ;  but,  as  that  is  not  made  a  ground  of 
demurrer,  we  must  consider  the  case  upon  the  grounds 
stated  in  the  plea.  Holroyd  v.  Breare  is  strongly,  and 
Tlnsley  v.  Na$$au(a)  directly,  in  point  for  the  defendant 
The  distinction  is  well  taken  in  the  former  case  by  Lord 
Tenierdetif  as  to  the  form  of  the  writ,  difiering,  as  it  does, 
from  the  ordinary  warrant  of  the  sheriff  to  the  bailiff. 
There  is  also  another  well-known  distinction,  that  bailifis 
employed  in  the  execution  of  process  from  the  superior 
courts  give  security  to  the  sheriff  for  the  due  execution  of 
it,  but  that  is  not  so  in  the  case  of  process  issuing  from  the 
county  court.  They  are  in  fact  appointed,  not  by  him, 
but  by  the  plaintiff  in  the  suit :  the  plea  here  states  that 
the  officers  in  question  were  special  bailiffs,  that  is,  per- 
sons named  by  the  plaintiff  himself;  he,  therefore,  and 
not  the  sheriff,  is  answerable  for  any  wrong  done  by  them. 
Besides,  the  sheriff,  if  not  the  judge,  is  the  assistant  of 
the  county  court,  and  as  much  a  constituent  part  of  it  as 
the  entering  clerk  of  a  court  of  record.  Nobody  ever 
supposed  that  that  officer  would  be  liable  for  the  mis- 

(a)  M.&Malk.52. 
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execution  of  its  process.  I  think  we  may  consider  the  ^^^  o/puat, 
authorities  cited  as  having  sufficiently  established  the  dis- 
tinction between  the  sherifi,  as  an  officer  of  the  superior 
courts,  and  as  an  officer  of  the  county  court,  which  is  in 
fact  the  court  of  the  sheriff.  The  defendant,  therefore, 
was  not  responsible  in  this  case  for  the  acts  of  the  bailiff. 
The  plea  is  consequently  good,  because  it  amounts  to  a 
good  general  issue. 

BoLLAND,  B. — I  am  of  the  same  opinion.  The  authority 
of  Holroyd  v.  Breare^  which  underwent  much  considera- 
tion, is  not  at  all  impeached  by  Jentlemaris  case; 
and,  though  Tinsley  v.  Nassau  was  only  a  Nisi  Prius 
decision,  it  does  not  appear  that  any  attempt  was  made  to 
dwturb  the  ruling  in  that  case.  The  sheriff  is  in  truth 
the  real  effective  judge  of  the  county  court;  at  all  events, 
an  essential  part  of  it :  he  is  therefore  in  a  very  different 
situation  from  that  in  which  he  stands  as  an  officer  of  the 
courts  at  Westminster. 

Alderson,  B.— I  am  of  the  same  opinion.  The  sheriff  is 
the  party  primarily  ordered  by  the  superior  courts  to  execute 
their  process,  and  he  deputes  the  subordinate  officers  to  per- 
form his  duty ;  he,  therefore,  is  properly  responsible  for  their 
acts.  But  in  the  county  court  the  sheriff  is  not  the  party 
ordered  to  execute  the  writ ;  but,  acting  under  the  direc- 
tions of  the  suitors,  he  orders  the  bailiff  to  execute  it, 
and  to  have  the  money  to  be  brought  by  him,  the  bailiff, 
before  the  court.  He  stands,  therefore,  in  quite  a  different 
situation  from  that  in  which  he  executes  the  process  of  the 
superior  courts. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  defendant. 


VOL.  II.  X  c.  M.  R. 
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Egch.  of  PUat, 

1835^     Paine  and  Others,  Executors  of  James  Paine,  deceased, 

V.  Emery. 
Where  adeda-   £)eBT  On  an  indenture  of  mortgage,  made  between  the 

ration  in  cove-  -i  i-ir 

nant  sets  out  plaintiff  s  testator  and  the  defendant,  whereby  the  defen- 
cording  tolts  dsnt  Covenanted  to  pay  or  cause  to  be  paid  to  the  said 
l^'defe^^nt"^  "^^^^^  -Pa«w^,  his  cxccutors,  &C-,  the  sum  of  100/.  and 
sets  it  out  on  interest  at  the  rate  of  51.  per  cent,  per  annum,  on  the  third 
•er6a,  he  cannot  day  of  June  uext  ensuing  the  date  of  the  said  indenture. 
d^aratbi^'n  ^hc  breach  alleged  nonpayment  generally.  The  defendant, 
the  mereground  after  Setting  out  the  indenture  on  oyer,  from  which  it  ap* 

01  VttFtCtUCt ! 

because  the  pcsred  that  the  covenant  was  to  pay  the  principal  and  interest 
oroyw/be-^"  On  a  Specified  day  at  or  in  the  porch  of  the  parish  chur^ 
thTd'ecUration  ®^  Gamlingay,  in  the  County  of  Cambridge,  deodurred  spe- 
cially to  the  declaration,  assigning  for  cause  that  there  was 
a  material  variance  between  the  covenant  set  forth  in  the 
decktation  and  tlie  covenant  in  the  deed  read  on  oyer, 
inasmuch  as  the  former  was  a  covenant  for  the  payment  by 
the  defendant  of  the  money  generally,  whereas  the  latter 
was  a  covenant  to  pay  it  at  a  particular  time  and  place ;  and, 
for  anything  that  appeared  on  the  face  of  the  declaration, 
the  defendant  might  have  been  at  the  time  and  place  spe- 
cified in  the  covenant,  ready  with  his  money  and  willing 
to  pay  it  to  the  plaintiff,  if  the  plaintiff  had  been  there  to 
receive  it ;  so  that,  on  the  face  of  the  record,  it  did  not 
appear  that  any  breach  of  covenant  had  been  committed 
by  the  defendant.    Joinder  in  demurrer. 

Ttatt,  in  support  of  the  demurrer. — This  is  a  ma- 
terial variance.  The  obligation  imposed  on  the  cove- 
nantor by  a  general  covenant  to  pay  is  essentially  different 
from  that  to  which  he  subjects  himself  by  a  covenant  to 
pay  at  a  particular  time  and  place.  By  the  former,  he 
asfsumes  the  duty  of  finding  out  the  creditor,  in  order  to 
make  the  payment ;  by  the  latter,  he  is  bound  only  to  be 
ready  to  pay  at  the  time  and  place  limited.    The  deed 
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•tated  in  the  declaration,  therefore,  would  impose  a  greater  Exeh.  ofPUag, 
burden  on  the  defendant  than  that  set  out  on  oyer:  if  so, 
the  variance  is  a  substantial  and  material  one.  The  au- 
thorities on  the  subject  are  collected  in  Comyrats  Digest^ 
Condition 9  G.  9.  Suppose  there  were  a  covenant  to 
load  goods  at  a  particular  place,  and  it  were  laid  as  a  co- 
venant to  load  generally,  would  not  that  variance  be  ma- 
terial? [Alderson,  B. — The  covenant  stated  in  the  de- 
claration includes  both  cases ;  how  then  can  it  be  a  va- 
riance?] The  defendant  says  it  includes  more  than  he 
agreed  to  do.  In  Rowcv.  Young  {a),  where  a  bill  was 
accepted  payable  at  a  particular  place,  it  was  held  neces- 
sary to  aver  and  prove  a  presentment  at  that  place.  [Lord 
Abinger,  C.  B. — But  if  the  allegation  there  had  been  of 
a  general  acceptance,  and  it  turned  out  to  be  an  acceptance 
payable  at  a  particular  place,  would  that  have  been  a  va- 
riance?] If  the  two  contracts  are  substantially  different, 
that  is  sufficient.  The  defendant  could  not  discharge  him- 
self from  the  general  covenant  stated  in  the  declaration, 
by  shewing  payment  at  the  particular  time  and  place,  un- 
less it  were  accepted  by  the  creditor. 

Wightman^  contrd. — Even  if  this  were  admitted  to  be 
a  variance,  the  objection  to  it  merely  as  such  cannot  be 
taken  on  demurrer,  because,  by  setting  out  the  deed  on 
oyer^  the  defendant  has  made  it  a  part  of  the  declaration. 
If,  indeed,  when  it  was  set  out  on  oyer,  it  had  appeared 
to  be  such  a  qualified  covenant,  that,  taking  the  deed  as 
stated  on  oyer  and  the  breach  laid  in  the  declaration  to- 
gether, it  appeared  that  the  plaintiff  could  not  maintain 
the  action,  that  would  be  ground  of  demurrer;  but  a  mere 
variance  is  no  longer  so.  Snell  v.  SneU{b)r  SaehevereU  v. 
Froggait{c)t    Ross  v.  Parker  {d)^  Abney  v.    White  (e), 

(a)  2  Brod.  &Bing.l66.  (d)  1  B.  &  C.  358;  2  D.  &  R. 

(6)  4  B.  &  0.  741 ;   7  D.  &  R.      662. 
249.  (e)  Carth.  301. 

(c)  2  Saund.  366. 
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Ejceh.  of  PUat,  Gage  ▼.  Acion{a).  [Lord  Abinger,  C.  B. — I  have  always 
understood  that  a  deed  set  out  on  oyer  becomes  part  of 
the  declaration^  and  is  in  fact  the  statement  of  the  plaintiff! 
That  is  inconsistent  with  the  notion  of  the  defendant's 
taking  advantage  of  a  variance.  If,  on  setting  it  forth  on 
oyer,  it  appeared  that  the  breach  alleged  was  no  breach 
of  the  covenant  set  out  on  oyer,  though  it  was  of  that 
stated  in  the  declaration,  that  would  be  good  ground  of 
demurrer.]  The  breach  in  this  case  being  general,  ap- 
plies equally  to  both.  In  Roice  v.  Youngs  Bayley,  J., 
puts  this  very  case  by  way  of  analogy.  He  says, — "  So,  in 
covenant  on  a  mortgage  deed  to  pay  the  mortgage  money 
on  a  given  day,  in  LincoMi  Inn  Hally  or  any  other  place, 
the  declaration  never  alleges  an  attendance  or  demand 
by  the  plaintiff*,  but  merely  alleges  nonpayment  by  the 
defendant.*' 

Lord  Abinger,  C.  B. — The  deed  being  set  out  on  oyer, 
it  becomes  the  same  thing  as  if  the  plaintiff*,  instead  of 
stating  its  legal  effect,  bad  set  it  forth  in  hcsc  verba.  That 
being  so,  the  general  breach  is  clearly  good ;  if  the  de- 
fendant has  not  paid  at  all,  it  is  clear  he  has  not  paid  at 
the  particular  time  and  place. 

The  other  Barons  concurring — 

Judgment  for  the  plaintiff! 

(a)  Carth.  513. 
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1835. 


Hill  r.  Harvey. 


fFoHN  JERVIS  had  obtained  a  rule-  to  shew  cause  **F.ff,,iau 
why  the  bail-bond  given  in  this  cause  should  not  be  deli-  Terrace,  New 
vered  up  to  be  cancelled,  and  the  defendant  discharged  ^Sdentd^* 
out  of  custody  on  entering  a  common  appearance,  on  the  •c"P^»on  jn  * 
ground  of  a  defect  in  the  capias ^  which  described  the  de-  it  appeared  that 
fendant  as  "  Francis  Harvey ^  late  of  Devonshire  Terrace^  b€«n^ound*b7 
New  Road  f'  the  form  given  by  the  Uniformity  of  Process  J||JJ|  "^/^Xat 
Act  (SJ  Will  4,  c.  39,  schedule  No.  4)  being  "  C.  D.,  of  hehad"no«t- 

,"  which  he  contended  could  only  designate  a  place  at  the  time  of 

of  present  residence.  '^:^'i:^ 

ofidenriScation 
__      appeared* 

Godson  shewed  cause  on  an  affidavit  of  the  plaintiff's 
attorney,  stating  that,  on  inquiry  of  the  defendant's  at- 
torney, it  was  found  that  the  defendant  was  lately  resident 
in  Devonshire  Terrace^  but  had  left  it ;  and  that,  to  the 
best  of  the  deponent's  belief,  he  had  at  the  time  of  the 
arrest  no  settled  place  of  residence  at  all.  He  contended 
that  the  plaintiff  did  all  that  was  required  of  him  by  the 
statute,  by  giving  the  best  description  he  could  of  the  de- 
fendant, and  such  a  one  as  enabled  the  sheriff  to  find  and 
take  him,  which  was  the  only  object  of  the  description  in 
the  capias;  that  it  was  different  from  the  case  of  a  writ 
of  summons,  which  was  to  be  served  on  the  party  himself 
at  his  residence,  and  to  which  he  was  to  appear;  that  the 
words  **  of  late  '*  &c.  would  clearly  have  been  sufficient, 
and  the  words  actually  used  were  in  effect  the  same  ;  and 
that  though  the  sheriff,  in  case  proceedings  had  been 
taken  against  him,  might  perhaps  have  said  this  was  an 
insufficient  description,  the  defendant  could  not,  who  had 
been  actually  found  by  that  description:  and  he  cited 
Welsh  V.  Langford(a),  and  Buffle  v.  Jackson  (6),  in  the 

(a)  2  Dowl.  P.  C.  498.  (h)  Id.  505. 
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^'*'^^^">  fonner  of  which  Taunton,  J.,  held  the  description''  Cap- 
tain J.f  of  the  Honourable  East  India  Company's  ship  £., 
and  now  most  likely  to  be  found  at  the  East  India  House, 
London,'  sufficient  in  a  capias,  and  said  it  was  enough  to 
satisfy  the  form,  if  the  defendant  was  so  described  as  to 
enable  the  officer  executing  the  process  to  find  him.  The 
defendant  here  did  not  shew  that  he  had  in  fact  any  sub* 
sequent  residence. 

J*  Jervis,  in  support  of  the  rule,  urged  that  the  safest 
course  was  to  adhere  strictly  to  the  form  given  by  the 
statute ;  that  the  fourth  section  contained  a  distinct  and 
substantive  enactment  that  the  writ  should  be  in  a  precise 
form ;  that  the  cases  cited  were  only  cases  where  the  blank 
left  in  the  schedule  was  filled  up  in  a  particular  way ;  but 
here  the  plaintiff  had  introduced  a  word  not  in  the  sche- 
dule, and  in  a  place  where  no  blank  was  given ;  that  the 
direction  to  the  sheriff  was  given  by  the  words  ''  if  he  be 
found  in  your  bailiwick ;"  the  ''  of,'*  therefore,  must  apply 
to  the  present  residence  of  the  defendant ;  that  if  inquiry 
were  necessary,  the  plaintiff  should  have  shewn  that  he 
made  it  at  the  late  residence,  whereas  he  had  only  inquired 
of  the  attorney,  who  was  not  bound  to  know  whether  the 
defendant  had  shifted  his  residence :  that  the  reasoning  of 
Taunton,  J.,  in  Welsh  v.  Langford,  was  incoirrect,  inas- 
much as  it  was  not  the  form  in  the  schedule  only  by  which 
parties  were  bound,  but  the  express  words  of  the  statute 
itself. 

Lord  Abinger,  C.  B. — This  case  may  be  taken  as  an 
illustration  of  the  perils  which  await  a  change  in  the  law ; 
and  imposes  on  us  the  necessity  of  considering  how  far  a 
statutory  provision  for  an  express  form  of  writ  is  \o  ex- 
clude all  regard  to  the  many  varying  cases  and  cfrcum- 
stances  for  which  it  was  impossible  the  legislature  could  in 
terms  provide.     I  wish  we  knew  precisely  what  the  legis- 
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lature  meant  by  the  word  "of;"  whether  they  meant  it  ^^.^^^^^'' 
as  a  designation  simply  of  some  place^  of  as  to  be  followed 
with  any  words  that  might  amount  to  a  sufficient  descriptio 
persotkB.  In  this  difficulty  I  am  glad  to  find  sufficient  au- 
thority in  the  case  which  has  been  cited^  for  the  conclusion 
at  which  we  have  arrived.  In  the  clause  giving  the  writ 
of  summons,  the  precise  and  immediate  pierce  of  the 
party's  residence  is  clearly  made  essential  to  be  stated ; 
and  the  reason  is  good, — that  being  addressed  to  the 
partyj  it  is  to  be  served  upon  him,  and  he  is  to  do  the  act 
consequent  upon  it,  namely,  to  enter  an  appearance.  The 
writ  of  capias,  on  the  other  hand,  is  addressed  to  the 
sheriff,  and  may  be  sufficient  for  enabling  him  to  take  the 
person  of  the  defendant^  though  it  contain  only  a  de-- 
scripiio  personcB.  The  language  of  Taunton,  J.,  in 
Welsh  V.  Longford,  amounts  to  this;  that  the  bUnk  is 
sufficiently  supplied  by  whatever  gives  a  clear  and  definite 
descriptio  persona  ;  and  that  the  house,  county,  or  parish 
where  the  defendant  resides  is  not  necessarily  part  of  it. 
So,  where  he  is  a  captain  or  colonel  of  a  regiments  it  is 
difficult  to  describe  any  place  of  his  residence,  and  it  would 

be  sufficient  to  say,  "  of  the  Regiment,  Captain.** 

Considering  ourselves  absolved  by  that  decision  from 
laying  it  down  that  the  blank  must  be  filled  up  with  th^ 
place  of  the  present  residence  of  the  party,  it  seems  to 
me,  that  where  he  has  none,  nor  has  any  trade,  profession, 
or  other  means  of  identification,  it  may  be  filled  up  with 
the  place  of  his  last  residence.  I  hesitated  at  first,  because 
much  expense  and  trouble  are  saved  by  adhering  strictly 
to  the  form  given  by  the  statute ;  but  the  extreme  difficulty 
and  injustice  of  doing  so  in  many  supposable  case^  compel 
me  to  come  to  a  different  conclusion :  otherwise  we  must 
hold  that,  if  a  man  left  his  residence  under  tlie  immediate 
apprehension  of  the  arrest,  and  was  wandering  about  the 
country,  he  could  not  be  arrested.  I  am  glad  to  be  able 
to  let  a  little  common  sense  in  upon  the  matter;  and,  upon 


810  CASES  IN  THE  EXCHEQUER^ 

Exch.  of  Piea^t  the  whoIe,  I  think  this  .writ  is  sufficient,  and  that  the  rule 

I  ft  op  '  '  ' 

should  be  discharged  with  costs. 

Alderson,  B. — I  think  it  would  be  just  as  well  to  de- 
scribe a  man  **  Captain  of  the Regiment,"  as  "  of 

the  -        Regiment,  Captain  :'*  and  so  in  this  case,  that 
"late  of"  is  just  as  good  as  ••  of  late.*' 

The  other  Judges  concurred. 

Rule  discharged  with  costs. 


Kerry  v.  Reynolds. 

If  the  issue  be  xN  this  case  the  issue  had  been  delivered  with  a  notice 

notice  Af  trial  of  trial  indorsed  for  the  Sittings  after  Easter  Term,     A 

day**'and  whh"*  negotiation    was    subsequently  commenced   between  the 

it  a  separate  no-  parties,  but  went  off.     The  issue  was  then  made  up  aeain 

tice  of  trial  for     '^ .  ,  ...  ,  .         ^         ,         x,  r,.     . 

a  different  day,  Without  Striking  out  the  notice  for  the  Easter  Sittings, 
ilrity."  *"^^"'  ^^^  a  notice  for  the  first  Sittings  in  Trinity  Term  was  de- 
livered with  it  on  a  separate  paper,  on  the  15th  of  May , 
which  was  the  second  day  of  the  Sittings  after  Easter 
Term.  The  cause  was  tried  accordingly  at  the  Sittings  in 
Trinity  Term,  and  the  plaintiff  had  a  verdict.  A  rule 
nisi  having  been  obtained  to  set  aside  the  verdict,  and  for 
a  new  trial,  on  the  ground  that  the  notice  of  trial  was  in- 
sufficient. 

Miller  shewed  cause,  and  contended  that  the  defendant 
could  not  be  misled  or  prejudiced  by  the  proceeding,  and 
went  into  the  affidavits  to  shew  that  in  fact  he  was  fully 
prepared  to  try  at  the  Sittings  in  Trinity  Term. 

Parke,  B. — The  Master  states  to  us,  that  it  is  an  irre- 
gularity to  deliver  an  issue  indorsed  with  a  notice  for  one 
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Sittings,  and  a  separate  notice  of  trial  for  a  different  day,  E*ch.  rf  Pteasf 

because   it  tends  to  mislead.      There   can   be  no  after 

question  raised  upon  the  effect  of  a  notice  indorsed  on 

the  issue,  but  there  may  as  to  one  contained  in  a  separate 

paper.    The  rule  must  therefore  be  absolute,  but  without 

costs. 


Wordsworth  in  support  of  the  rule. 

Rule  absolute. 


Pellecat  r.  Angbll. 

JJRAWER  against  acceptor  of  a  bill  of  exchange  for  A  foreigner  seii- 
63/.  4i.  made  at  Paris^  dated  5th  Aprils  1830,  payable  vering  ^ooll 
three  months  after  date  to  the  plaintiff  or  his  order.  Plea,  ulhlthi^t^j 
that  before  the  acceptance  of  the  said  bill  of  exchange,  it  recover  the 
was,  in  parts  beyond  the  seas,  m  France^  agreed  between  he  knows,  at  the 
the  plaintiff  and  the  defendant,  then  being  a  subject  of  a^^deiivery,  * 
our  lord  the  King,  as  the  plaintiff  well  knew,  that  the  de-  J^'  ^^  »>»y«' 

®*  ^  '^  intends  to 

fendant  should  buy  of  the  plaintiff  divers  of  his  goods,  and  smuggle  them 
at  a  small  price,  being  less  than  the  real  value  of  the  same,  try.  ^""' 
for  the  purpose  of  the  defendant  getting  the  same,  against 
the  laws  of  this  realm,  smuggled  into  this  kingdom,  and 
without  any  of  the  duty  then  payable  on  the  importation 
thereof  being  paid  thereon:  and  that  the  plaintiff  did,  in 
pursuance  of  such  unlawful  contract,  in  the  said  parts  be- 
yond the  seas,  sell  the  said  goods  to  the  defendant  for  the 
purpose  aforesaid,  and  the  defendant,  in  the  said  parts 
beyond  the  seas,  afterwards,  and  in  payment  of  the  said 
goods,  and  for  no  other  consideration  whatever,  accepted 
the  said  bill  of  exchange;  and  that  he  never  had  any  other 
consideration  for  accepting  or  paying  the  same,  or  any 
part  thereof.  Special  demurrer,  assigning  for  cause,  that 
the  plea  did  not  state  or  shew  that  the  plaintiff  had  any 
participation  in  the  alleged  smuggling  of  the  said  goods 
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ExeK  of  PUat,  into  England,  and  did  not  state  or  shew  any  other  matter 
or  thing  to  invalidate  the  contract  so  made  between  the 
plaintiff  and  the  defendant.    Joinder. 

Humfrey,  for  the  plaintiff. — This  plea  is  no  answer  to 
the  action,  inasmuch  as  it  does  not  shew  that  the  plaintiff 
took  any  part  in  the  illegal  transaction  in  question ;  but, 
at  the  most,  only  that  he  knew  of  the  illegal  purpose. 
That  knowledge  does  not  invalidate  the  contract.  HoU 
man  v.  Johnson  (a)  is  a  direct  authority  for  the  plaintiff. 
It  was  there  held,  that  an  action  lay  for  goods  sold  abroad, 
which  were  prohibited  here,  if  the  delivery  was  complete 
abroad,  though  the  vendor  knew  they  were  to  be  run  into 
England.  Biggs  v.  Lawrence  (6),  Hodgson  v.  Temple  (c), 
Broum  v.  Duncan  {d),  and  WethereU  ▼•  Jones  (e),  are  ad- 
ditional authorities  in  {avour  of  the  plaintiff.  The  plain- 
tiff is  not  a  British  subject,  and  owes  no  allegiance  to  the 
revenue  laws  of  this  country.  [BoUand,  B.,  referred  to 
Waymelly.  Reed{f)J]  There  the  seller  took  part  in  the 
illegal  transaction,  by  packing  the  goods  in  prohibited 
packages. 

JUanself  for  the  defendant. — The  contract  stated  in  the 
plea,  and  admitted  by  the  demurrer,  is  a  contract  to  sell 
the  goods  at  less  than  their  real  value,  for  the  purpose  of 
promoting  the  illegal  purpose  of  smuggling  them.  It  was 
a  part  of  the  contract  itself,  therefore,  that  they  were  to 
be  sold  for  the  express  purpose  of  defrauding  the  revenue 
laws.  Nor  does  it  appear  that  the  contract  was  complete 
abroad;  no  delivery  abroad  is  stated,  or  averred  m  reply  by 
the  plaintiff.  [Lord  Abinger,  C.  B. — You  do  not  say  the 
goods  were  delivered  in  Engismd — you  ought  to  have  made 

(a)  Cowp.341.  R.  114,  S.  G. 

(6)  3  T,  R.  464.  (e)  3  B.  &  Ad.  22 1 . 

(c)  5  Taunt.  181.  (/)  5  T.  R.  599. 

(d)  lOB.&C.  93;  5M.& 
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out  the  illegality.]    The  contract  is  illegal  if  the  seller  is  ^«a.  of  pUom, 
privy  to  the  illegal  purpose.  Catlin  v.  BeU  (a).   Where  pre- 
mises are  let  for  an  immoral  or  illegal  purpose,  whether  it  is 
carried  into  effect  or  not,  that  is  sufficient  to  disable  the 
party  from  recovering  for  the  occupation  of  them. 

Lord  Abimger,  C.  B. — I  am  of  opinion  that  this  plea  is 
bad.  It  is  perfectly  clear  that  where  parties  enter  into  % 
contract  to  contravene' the  laws  of  their  own  country,  such 
a  contract  is  void :  but  it  is  equally  clear,  from  a  long  series 
of  cases,  that  the  subject  of  a  foreign  country  is  not  bound 
to  pay  allegiance  or  respect  to  the  revenue  laws  of  this ; 
except,  indeed,  that  where  he  comes  within  the  act  of 
breaking  them  himself,  he  cannot  recover  here  the  fruits 
of  that  illegal  act.  But  there  is  nothing  illegal  in  merely 
knowing  that  the  goods  he  sells  are  to  be  disposed  of  in 
contravention  of  the  fiscal  laws  of  another  country.  It 
would  have  be3n  most  unfortunate  if  it  were  so  in  this 
country,  where,  for  many  years,  a  most  extensive  foreign 
trade  was  carried  on  directly  in  contravention  of  the  fiscd 
laws  of  several  other  states.  The  distinction  is,  where  he 
takes  an  actual  part  in  the  illegal  adventure,  as  in  packing 
the  goods  in  prohibited  parcels,  or  otherwise,  there  he 
must  take  the  consequences  of  his  own  act;  but  it  has 
never  been  said  that  merely  selling  to  a  party  who  means 
to  violate  the  laws  of  his  own  country  is  a  bad  contract. 
If  the  position  were  true  which  is  contended  for  on  the 
part  of  the  defendant,  that  this  appears  upon  the  plea 
to  have  been  a  contract  for  the  express  purpose  of  smug- 
gling the  goods,  it  would  follow  that  it  would  be  a  breach 
of  the  contract  if  the  goods  were  not  smuggled:  but  no- 
thing of  the  kind  appears  upon  the  plea;  it  only  states  a 
transaction  which  occurs  about  once  a  week  in  Paris;  the 
plaintiff  sold  the  goods,  the  defendant  might  smuggle  them 
(a)  4  Campb.  183. 
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Ejceh,  oy  PUat,  if  he  liked,  or  he  might  change  his  mind  the  next  day:  it 
does  not  at  all  import  a  contract  of  which  the  smuggling 
was  an  essential  part.  I  think,  therefore,  the  plea  is  no 
answer  to  the  action. 

BoLLAND,  B. — I  am  of  the  same  opinion.  The  position 
advanced  by  Mr.  Mansel  was  taken  in  Biggs  v.  Lawrence, 
and  is  fully  answered  in  the  judgment  of  Lord  Kenton 
and  Mr.Justice  Lawrence.  I  think  the  distinction  pointed 
out  by  the  Lord  Chief  Baron,  between  merely  knowing  of 
the  illegal  purpose,  and  being  a  party  to  it  by  some  act,  is 
the  true  one. 


Alderson,  B. — I  am  of  the  same  opinion.  If  the  pLa 
disclosed  circumstances  from  which  it  followed  that  per- 
mitting the  plaintiff  to  recover  would  be  permitting  him  to 
receive  the  fruits  of  an  illegal  act,  the  argument  for  the 
defendant  would  be  right;  but  that  ground  fails,  because 
the  mere  sale  to  a  party,  although  he  may  intend  to  com- 
mit an  illegal  act,  is  no  breach  of  the  law. 

GuRNEY,  B.  concurred. 

Judgment  for  the  plaintiff. 


Morris  v.  Smith. 

u  is  no  irregu-  JSUSB  Y  shewed  cause  against  a  rule  for  setting  aside 
before^fe:^^  ^^^  declaration  for  irregularity.  The  defendant  having 
raUon  of  eight  appeared  to  the  writ  of  summons  on  the  seventh  day  after 
viw'of  the  writ  service,  the  plaintiff,  on  the  evening  of  the  same  day, 
^l^''^^Xnt  served  him  with  the  declaration.  The  defendant  contended 
has  appeared,  (hat  this  was  irregular,  and  that  the  plaintiff  was  bound 
to  wait  until  the  expiration  of  the  eight  days  after  service 
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of  the  writ,  before  he  took  a  further  step.  [Lord  Abinger,  Exeh.  of  PUat, 

C.  B. — Why  is   the  declaration  irregular  because  it  is  ^ ,^1-^ 

delivered  a  day  or  two  sooner  than  was  necessary,  the       Morris 
party  having  appeared  ?]     The  Court  then  called  on  smith. 

Miller,  in  support  of  the  rule. — The  proceeding  by  writ 
of  summons  being  altogether  founded  on  the  Uniformity 
of  Process  Act,  the  party  is  constrained  to  act  precisely 
according  to  the  provisions  of  the  statute;  and  by  the 
proper  construction  of  the  llth  and  16th  sections  taken 
together,  the  plaintiff  cannot  declare  until  the  expiration 
of  eight  days  after  service  of  the  writ. 

Per  Curiam. — The  only  purpose  of  sect.  1 1  was  to  ex- 
pedite proceedings,  by  enabling  a  party  to  declare  at  the 
expiration  of  eight  days  in  vacation,  instead  of  being 
thrown  over  to  the  next  term.  The  defendant  may  wait 
eight  days  before  he  appears ;  but  if  he  chooses  to  appear 
sooner,  why  should  not  the  plaintiff  go  on  ?  By  the  general 
law  of  the  land,  a  party  may  declare  as  soon  as  the  defen- 
dant is  in  Court. 

Rule  discharged  with  costs. 


WORTHINGTON  V.  . 

George  moved  for  a  rule  nisi  to  set  aside  a  regular  An  affidavit  of 

o  merits  u  not 

judgment,  signed  for  want  of  a  plea,  on  payment  of  costs,  sufficient,  which 

/«  J      .        «  .  rnt  «•-■'.  11       States  that  both 

upon  an  atndavit  ot  merits.     1  he  affidavit  was  made  by  the  defendant 
the  defendant  and  his  attorney;  the  former  deposing  that  f°;ie'iS'^ 
"  he  was  advised  and  believed,"  the  latter  that  "  he  was  -nd  bcUeve" 

that  there  is  a 

instructed  and  advised  and  believed,*'  that  the  defendant  good  defence  on 
had  a  good  defence  on  the  merits.  The  Court  directed  u'anappiica- 
that  the  affidavit  should  be  re-sworn  in  the  usual  form,  ^jf "  ni«de  at 

chambers  be  re- 
ferred to  the 
Court,  an  affida- 
vit sworn  in  answer  to  the  application  at  chambers  may  be  used  on  shewing  cause  before  the  Court. 
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^*^\^.f^*^'  The   aflSdavit  having  been  amended  accordingly,  a  .rule 
^      ^\  ^     was  griintedj  and  on  a  subsequent  day 

WOATaiMOTON 

.  Sir  F.  Pollock  shewed  cause,  and  claimed  to  use   an 

affidavit  sworn  in  opposition  to  the  same  application  pre- 
▼iouriy  made  at  chambers.  The  Court  doubted  whether 
it  could  be  used,  and  Parke ^  B.,  referred  to  QueUe  ▼. 
Boucher  (a).  It  being  stated,  however,  that  the  applica- 
tion had  been  expressly  referred  by  the  learned  Judge  at 
chambers  to  the  Court,  the  affidavit  was  allowed  to  be 
used,  Aklerson,  B.,  saying,  that  in  such  case  perjury 
might  be  assigned  upon  it.  The  rule  was  eventually  made 
absolute  on  terms. 

(a)  1  Scott,  283. 


Doe  v.  Sir  Joseph  Huddart,  Knt. 

A  judgment  in  JL  RESPASS  for  mesne  profits.  The  declaration  was  in 
ranc/MrjM  evi-  the  ordinary  form.  Pleas,  Jirsi,  as  to  the  trespasses  on 
rteaction^for'"  and  prior  to  the  1st  ilfarc*,  1834,  not  guilty;  second, 
nesne  profits,     that  the  premises  in  the  declaration  mentioned  were  not, 

unlet!  it  be 

pleaded  by  way  nor  was  any  part  thereof,  the  premises  of  the  plaintiff,  as 

Tiierefot«,  nn-  ^^  the  declaration  mentioned ;  concluding  to  the  country ; 

dwUridon^S*  ^^^^>  ^^^^  ^^^  defendant  committed  the  alleged  trespasses 

tbe  ordinary  on  and  prior  to  the  1st  March,  1834,  by  the  leave  and 

form)  that  the      _,  -  «        i  ../«/.         »  i 

preiQiMs  in  the  hcencc  of  the  plamtm;  fourth,  as  to  the  trespasses  since 
^^^  the  1st  March^  1834,  the  defendant  brought  into  Court 
were  not  the       the  sum  of  55/.  to  be  paid  to  the  plaintiff,  and  denied  that 

pieRiiaea  of  the 

pUintiff,  it  was  he  had  sustained  damages  in  respect  of  those  trespasses  to 
defendant  might  ^  greater  amount.     On  all  these  pleas  issues  were  taken 

give  evidence  of 

title  in  himself, 

though  he  had  let  Judgment  go  by  default  in  the  igectment. 

Where  there  ii  judgment  by  de&ult  in  an  ejectment,  the  plaintiff  may,  in  the  action  for  metne 
pvoiita,  recover  all  the  expenies  he  has  been  necessarily  put  to  in  the  ejectment,  and  is  not  limited 
to  the  taxed  costs  u  between  paKy  and  party. 
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md  joined.  Al  the  trial  before  Bolland,  B.,  at  the  last  ^^.^^^' 
Carnarvonshire  Assizesj  the  plaintiff  put  in  and  proved 
the  judgment  in  ejectment  against  the  defendaaty  and  the 
writ  of  posaession.  The  declaration  in  ejeetment  was  of 
Easier  Term,  1834,  and  contained  five  counts:  the  three 
first  on  the  respective  demises  of  WiUiam  Roberts^  of 
Lowry  Roberts  t  awd  of  Henry  WiUiam,bi^hQf  of  Bangor  y 
all  dated  the  18th  June,  1831 ;  the  fourth  and,>I/U  on  the 
demise  of  William  Roberts,  dated  respectively  the  20th 
March  and  1st  May,  1834.  Judgment  was  taken  by 
defisiult  against  the  casual  ejector,  and  a  writ  of  possession 
ksned,  which  was  executed  on  the  28th  January ^  1835: 
William  Roberts,  the  real  plaint^,  had,  however,  obtained 
possession  on  the  17th  May,  1834.  The  plaintiff  gave 
evidence  of  the  value  of  the  propevty,  and  proved  also 
that  the  bill  of  costs  in  the  ejectment /amonsited  to  99/..; 
and  several  attorneys,  who  were  called  to  sptfik  to  the 
propriety  of  the  charges,  stated,  that  looking  at  it  as 
between  attorney  and  client,  they  should  not  lax  off 
more  than  about  4/«  The  bill  .contained  a  charge  for 
general  retainers  to  two  counsel  for  the  plaintiff  in  the 
ejectment,  and  also  several  items  for  expenses  incurred 
by  the  plaintiff's  attorney  on  a  journey  to  Dolgelley, 
to  obtain  evidence  of  the  title  to  the  premises ;  on  which 
occasion,  however,  it  appeared  that  he  was  employed 
as  an  advocate  at  the  quarter  sessions  there.  The  de- 
fendant's counsel  then  proposed,  under  the  second  plea, 
to  give  evidence  of  title  in  the  defendant  by  jpurchase  from 
an  assignee  of  Lowry  Roberts  of  her  life-interest  in  the 
premises,  and  that  she  died  on  the  Ut  March,  1834,  and 
contended  that  the  judgment  in  ejectment  was  not  con- 
clusive evidence  of  the  plaintiff's  title  even  since  the  day 
of  the  demise,  unless,  it  were.pleaded  by  way  of  estoppel; 
for  which  they  cited  Vooghi  v.  Winoh(a).    They  urged 

(a)  2B.  &Ald.662. 
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Exeh.  of  Pieat,  that  the  proposed  evidence  would  meet  the  plaintiff's 
claim  in  respect  of  all  the  mesne  profits  up  to  the  Ist 
March f  1834,  and  that  the  money  paid  into  Court  was 
sufficient  to  cover  the  amount  subsequent  to  that  time,  and 
also  the  costs  of  the  ejectment.  The  learned  Baron,  how- 
ever, ruled  that  the  judgment  in  ejectment  and  writ  of 
possession  were  conclusive,  and  refused  to  allow  the  pro- 
posed evidence  to  be  given.  The  defendant  then  called 
several  professional  persons,  who  said  that  considering 
the  bill  of  costs  as  between  party  and  party,  in  their  judg- 
ment no  more  than  about  221.  ought  to  be  allowed,  or 
would  be  allowed  on  taxation  before  the  Master.  The 
learned  Judge  told  the  jury,  with  reference  to  the  bill  of 
costs,  that  he  thought  they  were  not  bound  to  adopt  the 
confined  scale  applied  to  it  by  the  defendant's  witnesses ; 
that  the  party  driven  to  bring  an  action  of  ejectment  was 
entitled  to  recover  the  expenses  he  was  put  to  in  the  as- 
sertion of  his  right,  except  for  charges  that  were  unne- 
cessary, and  referred  to  the  item  for  the  retainers  and  the 
journey  as  charges  which  he  thought  unnecessary.  The 
jury  found  a  verdict  for  the  plaintiff,  with  360/.  damages 
(beyond  the  55/.  paid  into  Court)  for  the  mesne  profits 
from  the  18th  June,l8S\y  to  the  17th  May,  1834,  and  45i 
in  respect  of  the  bill  of  costs. 

In  the  following  term,  R.  V.  Richards  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground, ^rst,  that  the  evidence 
rejected  ought  to  have  been  received,  the  judgment  not 
being  conclusive  unless  pleaded  as  an  estoppel ;  Ouiram  v. 
Marewood{a),  Vooght  v.  Winch;  2dly,  that  the  plaintiff 
was  entitled  to  recover  only  taxed  costs  as  between  party 
and  party.  Doe  v.  Hare{b).     Cause  was  now  shewn  by 

J.  Jervis  and  Welsby. — First,  the  judgment  in  eject- 
ment, and  writ  of  possession^  were  conclusive  evidence  of 

(a)  3  East,  34&  (6)  2  Dowl.  P.  G.  245. 


,  TRINITY  TERM,  5  WILL.  IV.  319 

the  piatntiff*8  title  from  the  day  of  the  first  demise.  The  Sxeh.  ofPhas, 
plea  under  which  the  defendant  seeks  to  give  evidence  of 
title  amounts  to  no  more  than  to  a  part  of  the  general 
issue ;  and  by  concluding  it  to  the  country,  as  he  neces- 
sarily musty  he  has  precluded  the  plaintiff  from  replying 
any  title  in  himself;  he  must,  therefore,  contend  that  the 
judgment  ought  to  have  been  alleged  by  way  of  estoppel 
in  ike  declaration;  so  that  the  case  is  unaffected  by 
the  new  rules  of  pleading,  and  may  be  considered  as  if 
it  had  arisen  on  the  general  issue*  before  they  were  intro- 
duced. NoW|  in  the  first  place,  an  estoppel  in  a  declara- 
tion, that  is  to  say,  an  estoppel  by  anticipation,  before  the 
plaintiff  knows  what  the  plea  will  be,  or  whether  the  de- 
fendant will  have  any  title  to  set  up,  is  wholly  unprece- 
dented. There  is  no  case  in  which  an  estoppel  has  been 
pleaded  otherwise  than  in  bar  of  a  previous  allegation  of 
title ;  and  it  is  difficult  to  see  how  such  a  declaration  is  to 
be  framed.  But,  independently  of  this  difficulty,  the  pro- 
position contended  for  on  the  other  side  is  opposed  to  a 
uniform  current  of  authority,  ever  since,  and  indeed  be- 
fore, the  case  of  Aslin  y.  Parkin  (a).  The  Court  in  that 
case,  and  all  the  text  writers  since,  treat  the  action  of 
trespass  for  mesne  profits  as  a  dependent  and  consequen- 
tial action;  a  part  of  the  fictitious  remedy  introduced 
under  the  sanction  of  the  Courts  by  means  of  the  action 
of  ejectment.  The  title  being  first  tried  in  the  ejectment, 
and  that  having  been  determined,  as  the  party  cannot  re- 
cover damages  in  that  action,  but  only  the  possession,  he 
has  the  further  action  of  trespass  to  obtain  the  profits  of 
the  land  in  the  shape  of  damages.  To  allow  the  title  to 
be  tried  over  again  in  the  action  for  mesne  profits  would 
be  defeating  the  whole  object  of  the  fiction.  Aslin  v. 
Parkin  was  not  an  ordinary  case :  it  was  decided  on  con- 
ference with  all  the  judges  ;  and  the  question  being,  whe- 

(a)  2  Burr.  665. 
VOL.  II.  Y  C.  M.  R. 
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Exch.  «/  pua$,  ther  the  action  for  meBne  profits  could  be  brought  in  the 
name  of  the  nominal  plaintiff,  after  judgment  by  default  ia 
the  ejectment,  they  determined  that  it  might;  on  the 
ground  that  the  lessor  of  the  plaintiff  on  the  one  part,  and 
the  tenant  in  possession  on  the  other,  were  in  fact  the 
only  real  parties  to  the  ejectment  It  was  admitted  that 
if  the  defendant  had  come  in  under  the  consent  rule,  the 
judgment  would  be  conclusive  upon  him ;  but  it  was  said 
that  the  judgment  having  been  against  the  casual  ejector, 
the  tenant  was  no  party  to  it,  and  could  not  be  concluded 
by  it*  Lord  Mansfield  disposes  of  that  objection  in  these 
words : — "  An  action  for  the  mesne  profits  is  consequential 
to  the  recovery  in  ejectment.  In  either  shape  it  is  equally 
the  action  of  the  lessor  of  the  plaintiff.  The  tenant  is 
concluded  by  the  judgment,  and  cannot  controvert  the 
title;  consequently  he  cannot  controvert  the  plaintiff's 
possession,  because  that  possession  is  part  of  the  title/' 
Nothing  is  suggested  as  to  the  necessity  of  pleading  the 
judgment.  The  authority  of  Outram  v.  Morewood^  and 
Vooghi  V.  Winchf  is  not  disputed ;  nor  is  it  denied  that  in 
ordinary  actions  of  trespass,  or  as  a  general  principle  of 
law,  a  former  judgment  upon  the  same  point,  between  the 
same  parties,  is  not  conclusive  unless  pleaded  by  way  of 
estoppel ;  but  it  is  contended  that  the  action  for  mesne 
profits  is  not  a  new  and  substantive  action,  but  in  truth 
the  completion  only  of  the  same  remedy  given  by  the 
action  of  ejectment.  [Alderson,  B. — Is  it  not  best  to  ad- 
here to  general  principles?  it  is  that  which  makes  the 
law  a  science.  The  general  principle  is,  that  if  the  form 
of  the  pleadings  be  such  that  the  case  goes  to  the  jury, 
they  are  not  estopped  to  find  the  truth.]  But  here  the 
plaintiff  has  not,  by  the  form  of  the  pleadings,  the  electioQ 
of  withdrawing  the  question  from  the  jury.  There  ar^ 
many  other  cases  in  which  a  judgment  is  conclusive  with.«» 
out  being  pleaded,  as  judgments  of  condemnation  in  this 
Court,  sentences  of  the  Ecclesiastical  Courts,  judgments 
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meases  of  priBe,  in  scire  facias,  in  previous  criminal  pro-  Exek^^puat, 
ceedingSy  &c,  [Alderson,  B. — ^They  are  conclusive  against 
all  persons^  not  merely  against  the  same  parties.]     That 
would  seem  to  furnish  a  greater  reason  for  their  being 
shewn  by  pleading. 

Secondly,  the  direction  of  the  learned  Judge,  as  to  the 
costs,  was  right.  In  Doe  v.  Davis  (a),  Lord  Kenyan 
took  the  distinction,  that  where  there  is  judgment  by  de» 
fault  in  the  ejectmenti  the  plaintiff  might,  in  the  action  for 
mesne  profits,  go  into  evidence,  and  recover  the  actual 
costs  of  the  judgment;  but  that  where  the  ejectment  was 
defended,  and  the  plaintiff  recovered,  and  taxed  his  costs, 
he  uras  bound  by  that  taxation,  and  could  not  recover 
more.  That  distinction  was  recognised  and  acted  on  in 
Brook  V.  Bridges  (6). 

R.  V.  Richards,  contrd. — The  judgment  is  not  con- 
clusive by  way  of  evidence.  It  is  impossible  to  distinguish 
this  case  in  principle  from  any  ordinary  action  of  tres- 
pass. In  Lloyd  v.  Peett  (c),  it  was  held,  that  a  discharge 
under  the  Insolvent  Debtors*  Act  was  no  bar  to  a  de- 
claration in  trepass  for  mesne  profits.  That  case  shews 
that  the  action  is  treated  by  the  Courts  as  an  independent 
action^  governed  by  the  same  rules  as  other  cases  of  tres- 
pass. But  it  is  said  that  Aslin  v.  Parkin  is  decisive  of 
the  point.  Now,  the  only  question  directly  submitted  to 
the  Court  in  that  case  was,  whether  the  action  was  main- 
tainable in  the  name  of  the  nominal  plaintiff,  which  had 
been  doubted  in  several  earlier  cases ;  no  question  arose 
as  to  the  mode  in  which  the  judgment  was  to  be  made 
conclusive  on  the  defendant.  But  since  the  decision  in 
Vooght  V.  Winch,  in  which  all  the  authorities  were  re- 
viewed, the  subject  has  been  considered  much  more  with 


(a)  1  £8p.  358.  (6)  7  B.  Moore,  471. 

(c)  3  B.  &  Aid.  407. 


339  CASES  IN  THE  EXCHEQUER, 

Exeh,  i(f  Pkas,  reference  to  sound  legal  principles  than  before.  There 
is,  indeed,  on  strict  legal  grounds,  no  reason  why  the  title 
should  not  be  tried  in  the  first  instance  in  an  action  of 
trespass.  Nay,  there  is  no  reason  on  the  record^  why 
the  party  should  not  recover  damage^  in  the  ejectment, 
as  well  as  the  term.  It  is  admitted,  that  where  be  seeks 
damages  for  any  period  anterior  to  the  date  of  the  demise, 
the  judgment  in  ejectment  does  not  furnish  conclusive 
evidence  of  his  title ;  and  there  is  no  difference  in  prin^ 
ciple  between  that  and  the  ordinary  case.  At  all  events, 
if  he  choose  to  let  the  question  go  before  the  jury,  they 
are  at  liberty  to  find  the  truth,  whatever  might  be  the 
estoppel  on  the  parties.  [He  gave  up  the  question  as  to 
the  costs.] 

Cur.  cuiv.  vuli. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by — 

BoLLAND,  B. — ^There  was  a  case  of  Doe  v.  HuddarU 
in  ^hich  the  Court  took  time  to  consider.  It  was  an 
action  of  trespass  for  mesne  profits,  tried  before  me  at 
the  last  assizes  for  the  county  of  Carnarvon.  The  de- 
claration was  in  the  ordinary  form.  The  defendant  pleaded, 
as  to  all  the  trespasses  alleged  to  have  been  committed 
before  1834*,  that  the  plaintiff  had  no  title  to  the  posses- 
sion of  the  land  at  that  time ;  and  as  to  all  the  subsequent 
trespasses,  he  paid  55/.  into  Court,  and  denied  damages 
uUra  that  sum.  At  the  trial  the  judgment  in  ejectment, 
which  had  been  suffered  by  default,  was  produced  in 
evidence.  The  record  contained  (in  effect)  two  demises, 
one  in  1834*,  and  one  at  an  earlier  period.  The  mesne 
profits  accruing  subsequent  to  the  demise  in  1834  were 
fully  covered  by  the  money  paid  into  Court.  At  the  trial, 
it  was  proposed  to  shew  by  evidence,  that  the  title  of  the 
lessor  of  the  plaintiff  did  not  accrue  before  the  time  of 
the  demise  in  1834.     I  refused  to  admit  this  evidence,  on 


TRINITY  T^RM,  5  WILL.  IV.  323 

the  ground  that  the  judgment  in  ejectment  was  conclusive  ^ch,  ojpuat, 
against  the  defendant.  A  rule  nisi  was  obtained  for  a 
new  trial ;  and|  upon  cause  being  shewn,  the  Court  took 
time  to  consider  of  its  judgment.  On  full  consideration, 
we  are  now  of  opinion  that  the  evidence  was  receivable, 
and  that  the  rule  ought  to  be  made  absolute.  The  general 
rule  of  law,  since  the  case  of  Vooght  v.  Winch^  must,  we 
think,  be  taken  to  be  clearly  established ;  and  that  is,  that 
a  judgment  between  the  same  parties  is  not  conclusive,  un- 
less pleaded  as  an  estoppel.  There  are  two  modes,  as  Mr. 
Justice  Holroffd  there  observes,  which  a  party  may  adopt : 
he  may  say,  the  other  party  is  not  at  liberty  to  call  upon 
me  to  answer  for  what  has  been  previously  decided ;  or 
he  may  say,  that  his  opponent  has  no  such  ground  of 
action  as  he  has  alleged.  In  the  latter  case,  he  refers  the 
question  to  the  jury,  who  are  to  determine,  not  whether 
it  has  been  previously  so  decided,  but  whether  the  right 
be  as  alleged  in  the  pleadings  of  the  parties.  And,  in 
Goddartft  case  (a),  it  is  laid  down,  that  although  in 
pleading  the  obligee  cannot  allege  delivery  before  the 
date,  because  he  is  estopped  from  taking  an  averment 
against  any  thing  expressed  in  the  deed,  yet  the  jurors, 
who  are  sworn  to  say  the  truth,  shall  not  be  estopped. 
Now,  if  this  be  the  general  proposition  of  law,  it  is  diffi* 
cult  to  understand  upon  what  principle  there  should  be 
any  difference  between  an  action  of  ejectment  and  any 
other  action.  It  is  said,  that  the  action  of  ejectment  is 
a  creature  of  the  Court ;  and  that,  therefore,  there  is  a 
sufficient  ground  of  distinction ;  but  it  would  surely  be 
more  reasonable  to  conclude,  that  the  Courts,  in  creating 
these  acdons,  would,  as  far  as  possible,  follow  the  course  in 
other  actions,  and  not  unnecessarily  create  an  anomaly  to 
the  general  rules  of  evidence  upon  trials.  If  the  jury  are 
sworn  to  try  the  issue  in  this  case,  why  is'  the  effect  of 
their  oaths  to  be  different,  in  the  trial  of  an  action  of  this 

(a)  2  Rep.  4  b. 
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Bxeh.  of  Pkat,  description^  from  its  effect  in  any  other?  We  can  see  no 
reason  for  such  a  conclusion ;  and»  consequently,  we  think 
that  the  cases  of  Vooght  y.  Winch  and  Outram  v.  More" 
wood  are  not  distinguishable  in  principle  from  the  present 
case.  Then,  if  so,  although  undoubtedly  there  are  to 
be  found  dicia  of  learned  Judges,  and  particularly  of 
Lord  Mat^field  in  AsUh  v.  Parkin^  which  have  been 
transferred  to  the  treatises  upon  evidence,  as  establishing 
that  a  judgment  in  ejectment  is  conclusive  as  to  the 
right  of  possession  at  the  time  laid  in  the  declaration,  and 
that  is  laid  down  by  Mr.  PhiUippt^  in  his  Law  of  Evi^ 
dencCt  (7th  edition,  page  3^,)  and  upon  which  I  acted 
at  the  trial,  yet  the  Court  think  that  these  authorities 
are  not  entitled  to  so  much  weight,  because  they  may 
be  explained  on  the  supposition  that  the  point  was  not 
specifically  presented  to  the  Court,  and  the  drcumstancea 
of  those  cases  were  such  as  would  make  it  immaterial 
for  those  learned  Judges  to  distinguish  between  what  is 
very  cogent,  and  what  i&  conclusive  evidence  in  the 
cause ;  and  more  especially  between  cases  where  it  may 
be  conclusive  if  pleaded,  but  not  so  unless  it  is  put  on 
the  record.  A  similar  dictum  of  Lord  Man^ld,  in 
Bird  V.  Randall  (a),  is  adverted  to  and  overruled  by  Lord 
Tenterdeny  in  his  judgment  in  Vooght  v.  Winch s  although 
it  is  due  to  Lord  Mansfield  to  say,,  that  the  report  in 
Burrow  does  not  seem  to  justify  the  argument  founded  on  it 
by  counsel  in  later  cases.  Upon  the  whole,  therefore,  we 
think  that,  in  this  case,  the  record  of  the  judgment  in 
ejectment,  although  of  some  weight,  was  not  conclusive 
evidence  in  the  cause ;  and  that,  consequently,  the  defen- 
dant should  not  have  been  precluded,  in  tiiis  state  of  the 
pleadings,  from  giving  the  evidence  he  proposed  to  give* 
For  these  reasons,  we  are  of  opinion  that  the  rule  for  a 
new  trial  mu^t  be  made  absolute. 

Rule  absolute. 

(a)  3  Burr.  1353. 
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Etek,  of  Pkat, 
1835. 

Baisley  v.  Newbold.  " 

fVlGHTMAN  had  obtained  a  rule  nisi  in  tlie  last  term .  Notwithstand- 
for  ataying  proceedings  on  a  bail-bond,  on  payment  of  ^^^^  V^yi. 
costs.     The  writ  was  dated  February  18th|  and  the  de-  ^  n.apiaintiff 
fendant  was  arrested  on  that  day.  The  bail  ought  to  have  ciare  de  bene 
justified  on  the  4th  March,  but  failed  to  do  so.     At  one  ^"thavTnoY 
o'clock  on  that  day  a  declaration  was  delivered,  indorsed  ^^^  perfected, 
conditionally.     The  time  for  putting  in  bail  had  expired,  they  have  been 
The  only  question  was,  whether  the  bail-bond  was  to  stand  ^***  *°  °'  "^*' 
aa  a  security. 

CAandlest  shewed  cause,  and  contended  that  the  plaintiff 
could  not  declare  conditionally  after  the  time  for  putting 
in  bail  had  expired,  but  only  within  the  time  allowed  for 
appearance ;  that  the  rule  of  M.  7".,  3  WUl.  4,  s.  11,  which 
required  that  the  plaintiff  should  declare  de  bene  esse,  if 
he  intended  that  the  bail-bond  should  stand  as  a  se* 
curitj,  was  to  give  notice  to  the  bail  that  he  meant 
to  look  to  them,  and  that  he  ought  therefore  to  use  due 
diligence. 

Parke,  B. — It  was  decided  in  Wendaver  v.  Cooper  (a), 
that  the  plaintiff  may  declare  conditionally  in  a  bailable 
action,  at  any  time  before  the  bail  are  perfected.  A  doubt, 
however^  has  suggested  itself  to  some  of  the  Judges, 
whether,  since  the  new  rules,  a  plaintiff  can  in  any  case 
declare  de  bene  esse.  The  rule,  therefore,  will  at  present 
be  absolute  only  for  staying  the  proceedings,  and  we  will 
take  time  to  consult  the  Judges  of  the  other  Courts  on  the 
question  whether  the  bail  bond  is  to  stand  as  a  security. 

Cur.  adv,  vuU. 

(a)  10  B.  &  C.  614. 
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Exeh.  of  Pleas, 
1835. 


The  judgment  of  the  Court  was  now  delivered  by — 
Parke,  B. — This  case  stood  over  for  consideration  and 
conference  with  the  Judges  of  the  other  Courts,  on  the 
construction  of  the  eleventh  rule  of  M.  71,  3  Will.  4.  A 
doubt  was  entertained  whether  the  meaning  of  the  rule 
was  to  give  a  plaintiff  the  opportunity  of  declaring  de  bene 
esse,  whether  special  bail  had  been  put  in  or  not,  or  only 
where  bail  had  been  put  in  and  not  perfected.  On  the 
interpretation  to  be  put  upon  the  rule  the  one  way  or  the 
other  depends  the  application  of  it  as  to  the  bail-bond's 
standing  as  a  security.  If  the  latter  construction  were  the 
right  one,  we  should  have  to  consider  of  some  other  rule 
which  might  be  framed  to  meet  the  difficulty.  But  the 
Judges,  on  conference,  think  that  the  right  to  declsire 
de  bene  esse  is  not  taken  away  or  limited,  and  that  the 
plaintiff  may  still  declare  de  bene  esse  at  any  time  after 
the  expiration  of  the  eight  days,  and  before  bail  above 
are  perfected,  and  whether  they  have  been  put  in  or  not. 
In  this  case,  it  will  follow  that  the  bail-bond  is  to  stand 
as  a  security. 

Rule  absolute  accordingly. 


Wilson  v.  Northop. 


JX0AWLINSON  moved  for  a  rule  msi  to  make  a 
Judge's  order,  which  directed  the  plaintiff's  attorney  to 
pay  a  sum  of  money,  a  rule  of  Court  He  stated  that 
some  doubt  existed  whether  such  an  order  could  be 
made  at  chambers. 


A  Judge  at 

chamben  has 

power  to  make 

an  order  on 

an  attorney 

in  a  cause  to 

jiay  money, 

and  such  order 

will  be  made  a 

rule  of  Court 

at  of  course,  without  a  rule  to  ahew  cauw. 
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Alderson,  B. — Why  bo?  the  Judge's  power  at  cham-  ^^*^,^/^*^* 
hers  is  the  power  of  the  Court.  - 

WlLMN 

Lord  Abinoer,  C.  B. — ^Wby  do  you  ask  for  a  rule  nisif      NoaTBor. 
It  is  a  matter  of  coursei  and  you  are  entitled  to  a  rule  ab- 
solute in  the  first  instance. 

Rule  absolute. 


Acatiteand 


Eardley  V.  Steer. 

X  HIS  cause  and  all  matters  in  difference  between  the 

parties  were  referred  to  two  arbitrators,  the  costs  of  the  i?-"*"*"  '** 

cause,  and  of  the  reference  and  award,  to  abide  the  event  referred,  coiu 

of  the  award:  the  submission  reciting  that  this  action  was  evetit  of  the 

pending  between  the  parties,  and  that  the  defendant  had  ddr^ant'had 

a  cross  demand  against  the  plaintiff"  for  a  sum  of  money  L!"*!?^?!?""* 

exceeding  the  plaintiff's  claim.    The  action  had  only  pro-  amount  than 

ceeded  as  far  as  appearance.    The  arbitrators  awarded  daimed'iii  the 

**  that  the  action  should  cease»  and  be  no  further  prose-  J^S^iJiJF'" 

cuted ;  and  that,  on  the  balance  of  accounts  exhibited  to  awwdod  that 

tbo  actioD 

them,  there  was  due  from  the  plaintiff  to  the  defendant  thoaid  oeaie 
the  sum  of  661/.,  and  they  awarded  that  the  plaintiff  ^^^^ 
should  pay  the  said  sum  to  the  defendant."    In  Easier  ««•*;  that,oii 

^  '  ...  ^e  balance  of 

Term  Erie  obtained  a  rule  nisi  to  set  aside  the  award,  on  aeeonnti,  661a 
the  ground,  amongst  others,  that  it  did  not  finally  deter-  the  plaintiff 
mine  the  action;  and  relied  on  In  re Leemitig  §^  Feam-  Sm^wS^Sat 
ley  (a),  where,  on  a  reference  of  a  replevin  suit,  the  costs  the  plaintiff 

^  ihottld  pay  that 

to  abide  the  event,  an  award  that  the  plaintiff  should  pay  aan  to  the  de- 
fendant Tht 
Coutrefnied 


to  let 

the  award  on  the  gramd  that  it  did  not  snfllcientl j  detetmba  the  action. 


(a)  5  B.  &  Ad.  403;  2  Nev.  &  M.  232,  S.  C. 
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EMh.  of  Pkat,  the  defendant  a  sum  of  6/.  due  for  rent,  and  that  the  action 
should  be  no  further  prosecuted,  was  held  not  to  be  suffi- 
ciently final. 

Sir  W.  W.FoUeti  and  Newman  now  shewed  cause.— This 
case  is  distinguishable  irom  In  re  Leeming  %  Feamley* 
That  was  decided  on  the  supposition  that  the  costs  were 
to  abide  the  event  of  the  action;  here,  by  the  express 
terms  of  the  submission,  they  are  to  abide  the  event  of 
the  award.  [Parke^  B. — ^Tbat  must  mean  the  event  of 
the  action  as  determined  by  the  award.]  The  award 
does  determine  the  action  as  far  as  it  was  possible 
under  the  circumstances.  There  had  been  no  plea; 
all,  therefore,  that  the  arbitrators  could  do  as  to  the  action 
was  to  direct  it  to  be  discontinued :  they  could  not  award 
a  verdict  either  way,  because  there  were  no  issues  for 
them  to  determine.  Where  a  suit  in  equity  was  referred, 
and  the  arbitrator  directed  that  the  bill  should  be  dis- 
missed, and  all  proceedings  therein  should  cease  and  ut- 
terly determine,  that  was  held  a  sufficiently  final  de- 
termination of  the  suit.  Pearse  v.  Pearse(a).  More- 
over, the  arbitrators,  having  investigated  the  accounts, 
award  a  balance  to  be  paid  by  the  plaintiff  to  the  de- 
fendant That  shews  that  the  event  was  decided  in  his 
favour. 

Erie  and  J.  B*  Greenwood^  eontri. — In  re  Leeming  ^ 
Feamley  is  precisely  in  point  in  favour  of  this  application. 
The  arbitrators  have  in  effect  awarded  nothing  more  than 
a  siet  processus;  there  is  no  determination  of  the  cause 
one  way  or  the  other;  They  were  bound  to  have  decided 
which  party  should  pay  the  costs.  As  to  the  award  of 
the  661/.  to  the  defendant,  it  does  not  appear  but  that 
that  sum  was  due  in  respect  of  some  merely  equitable  claim, 

(fl)  9  B.  &  a  484. 
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wbich  could  not  have  been  enforced  by  set-off  in  the  ac-  ^«^  qfPkag, 
tion  at  law.  Pearse  ▼•  Pearse  is  distinguishable;  the  dis- 
missal of  a  bill  is  a  determination  of  the  suit.  [Parte,  B. 
r-P^rhaps  it  would  have  been  more  correct  to  say  that 
the  plaintiff  had  no  cause  of  action ;  but  what  the  arbi- 
trators have  stated  is  tantamount  to  saying  that  the  suit 
is  determined  in  favour  of  the  defendant.]  There  is  no 
adjudication  to  the  same  eflfect  as,  if  the  action  had  gone 
on,  would  have  been  a  determination  of  it  in  favour 
of  the  defendant.  Thornton  v.  Hornby  (a) ,  and  Nar^ 
ris  V.  Daniel  {b),  the  former  of  which  was  decided  be* 
forej  and  the  other  after  In  re  LeenUng  Sf  Feamlejf,  are 
additional  authorities  against  the  sufficiency  of  this 
award. 

Pa&ke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  principal  objection  to  the  award  is,  that 
it  is  not  final,  inasmuch  as  it  does  not  sufficiently  decide 
the  cause  referred.  That  objection  was  mainly  rested  on 
the  authority  of  the  cases  of  In  re  Leeming  ^  Feamley, 
and  Norris  v.  DanieL  As.  to  the  former,  I  think  it  may  be 
collected  from  the  report  that  there  were  some  pleadr 
ings  on  the  record  which  rendered  it  essential  to  the  de- 
tennination  of  the  suit  that  there  should  be  an  express 
a<$udicatioo  upon  it,  because  the  action  might  be  maiiir* 
tainable  although  the  landlord  was  entitled  to  receive  the 
rent;  and  the  judgment  of  the  Court  may  have  been 
formed  on  that  ground.  Here  there  seems  sufficient  on 
the  face  of  the  award  to  enable  us  to  say  that  the  suit  is 
definitively  determined  in  favour  of  the  defendant.  The 
arbitrators  had  not  only  to  determine  the  suit,  but  to  pro- 
nounce who  was  the  successful  party,  in  whose  favour 
the  balance  was  to  be  awarded ;  and  this  they  have  done 
in  effect,  by  the  clause  which  directs  that  the  plaintiff 

(a)  8  Bing.  13*  S.  C.  1  M.  &  Scott,  48. 
(6)  10  Bing.  507,  S.  G.  4  M.  &  Scott,  383. 
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£*ch.^Pieas,  shall  pay  the  sum  of  money  therein  mentioned  to  th^ 
defendant.  It  is  said  they  have  not  shewn  who  is  to 
pay  the  costs  of  the  action;  that  depends  on  the  ques- 
tion whether  they  have  sufficiently  determined  the  event, 
since  the  costs  are  to  follow  the  event ;  and  I  think  we 
may  reasonably  intend  that  they  meant  to  determine 
the  event  in  favour  of  the  defendant.  I  think,  also, 
that  it  sufficiently  appears^  from  the  recitals  of  the  sub- 
mission, that  all  the  matters  in  dispulie  were  of  a  legal 
nature :  they  were  supported  by  evidence  on  both  sides, 
and  I  see  nothing  from  which  to  infer  that  there  was  any 
demand  of  an  equitable  nature  existing  between  the  par- 
ties* The  more  correct  form  would  undoubtedly  have 
been  to  state  that  the  plaintiff  had  no  legal  cause  of  ac- 
tion; but  it  seems  to  me  that  the  arbitrators  have  in 
effect  said,  that  the  suit  shall  be  no  further  prosecuted 
because  the  plaintiff  has  no  cause  of  action.  At  all  events 
there  is  doubt  enough  on  the  point  to  prevent  us  from 
setting  aside  the  award ;  if  the  defendant  should  apply  to 
enforce  it  by  attachment,  perhaps  we  may  decline  to  in- 
terfere, as  the  Court  did  under  similar  circumstances  in 
Thornton  v.  Hornby. 

The  rest  of  the  Court  concurred :  and  the  other  ob* 
jections  having  also  been  disposed  of  in  favour  of  the  de-* 
fendant,  the  rule  was 

Discharged  with  costs. 
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Btck,  tf  Ptetut 
1835. 

John  HuouBs,  and  £lizab£Th  his  Wife,  Administratrix  of 
John  Williams,  deceased,  v.  Williams. 

Assumpsit  on  a  promissory  note  given  by  the  de-  inadeciantion 

fendant  to  the  intestate,  with  counto  on  an  account  stated  ^'^^th^' 

with    him,  and  also  with  the  plauitiff  EUxabeth  as  ad-  ^^^Jflnrtterr 

ministratrix.   The  declaration  commenced  thus:—''  J.  H.  ofadminittn- 

and  EUxabeth  his  wife,  who  is  administratrix  of  all  and  gra'^ted  by'the 

singular  the  goods,  chattels,  and  credits,  which  were  of  ^^^^ui^^ 

J.  JV.,  deceased,  at  the  time  of  his  death,  complain,*'  &c.  withoot  making 

the  usual  ttata- 

The  declaration  did  not  contaui  the  usual  statement  of  mentofthe 
the    grant    of  the  letters  of  administration,  but  con-  S^^^^ni. 
eluded  with  a   profert  in   the  following  terms:— "And  ^*'*^'°J!J! 
the  said  plaintiffs  bring  into  Court  here  the  letters  of  ad-  ciaradon:— 
ministration  of  the  goods,  chattels,  credits  and  effects,  of  ^^^  denur- 
the  said  J.  W.  deceased,  duly  granted  to  the  said  Elixa-  S^i^^eiS" 
heth  by  the  CotuUtory  Court  of  St.  Asaph,  which  give  that  the  letten 

of  adiHinn** 

sufficient  evidence  to  the  said  Court  here  of  the  grant  of  tradon  were 

administration  aforesaid  to  the  said  EUxabeth,*"  &c.     Spe-  *^^fau?  **" 

cial  demurrer,  assigning  for  cause,  that  it  was  not  stated  J^^^^v^  that 

in  the  declaration  on  what  day  of  the  month  or  year  the  theomiMion  of 

letters  of  administration  were  granted,  nor  by  what  Judge  grant  wai  im- 

or  officer  they  were  granted,  nor  the  name  of  such  Judge  ""*•*"•*• 
or  officer.    Joinder. 

John  JerviSf  in  support  of  the  demurrer. — The  declara- 
tion b  bad  on  two  grounds.  First,  it  does  not  appear 
that  the  plaintiff  EUxabeth  was  administratrix  at  the 
commencement  of  the  action*  Her  title  does  not,  like  that 
of  an  executor,  relate  back  to  the  death,  but  accrues  only 
from  the  time  of  the  grant  of  administration ;  and  the  date 
of  the  grant  is  not  stated.  [Lord  Abinger,  C.  B. — It  will 
appear  on  the  face  of  the  letters  of  administration.  If  the 
defendant,  on  craving  oyer,  finds  that  they  are  not  of 
such   date   as  to  warrant  the  action,  he  can  demur.] 
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Exeh.  rf  Phatt  Secondlff,  it  is  not  shewn  that  they  were  granted  by  the 
proper  aufhority.  It  is  the  ordinary,  and  not  any  court, 
that  grants  letters  of  administration.  The  proper  and 
usual  form  is^  to  state  the  name  of  the  bishop,  together 
with  the  date  of  the  grant,  in  the  introductory  part  of  the 
declaration ;  and  in  the  profert,  to  state  that  the  plaintiff 
brings  into  Court  the  letters  of  administration  "  of  the 
said  bishop,  the  date  whereof  is  the  day  and  year  in  that 
behalf  above  mentioned.'*  If  the  Court  of  St.  Asaph  has 
any  special  power  to  grant  administration,  that  should 
have  been  expressly  alleged. 

iJ.  V.  Richards,  contrh. — The  objection  is  premature. 
The  profert  is  only  to  enable  the  defendant  to  have  oyer 
of  the  letters  of  administration  themselves;  he  should 
crave  oyer,  and  then  it  would  appear,  on  production  of 
the  letters,  whether  they  were  granted  by  the  proper 
authority.  If  they  were,  then,  inasmuch  as,  being  set 
out  on  oyer,  they  would  become  part  of  the  declaration, 
the  plaintiffs  would  sustain  their  suit;  if  not,  they  would 
fail  for  want  of  title.  That  is  the  invariable  course  pur- 
sued in  regard  to  deeds  of  which  profert  is  made  in  the 
declaration.  The  plaintiffs  shew  a  sufficient  primd  fade 
title,  by  alleging  that  the  letters  of  administration  were 
duly  granted;  and  they  tender  the  production  of  the  docu- 
ment itself,  so  that  the  Court  may  have  an  opportunity 
of  looking  at  it,  to  see  whether  it  be  formal  and  sufficient. 

J.  Jervis,  in  reply. — ^The  rule  respecting  deeds  does 
not  apply ;  because  here  the  plaintiffs  are  bound  to  allege 
a  good  title  on  the  face  of  their  declaration,  of  which  the 
letters  of  administration  granted  by  the  proper  authority, 
viz.  the  ordinary,  form  a  necessary  part.  Without  such 
an  allegation »  even  if  the  Court  were  to  look  at  the  letters 
of  administration  themselves,  they  could  not  take  notice 
that  they  were  properly  granted. 
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Lord  Abinoer,  C.  B. — I  think  this  latter  objection  must  &«*-  of  Pfeot, 
prevail,  and  that  we  are  compelled  to  say  this  declaration 
cannot  be  supported.  Unless  the  ordinary  has  granted 
the  letters  of  administration,  they  have  not  been  granted 
by  the  proper  authority.  It  is  possible,  indeed,  that  there 
may  be  some  other  mode  of  granting  administration ;  and 
these  letters,  if  so  obtained,  may  be  available;  but  in 
such  case  there  should  be  an  express  allegation  to  that 
effect*  As  it  is,  the  letters  must  be  taken  to  correspond 
with  the  description  given  of  them;  and  if  so,  according 
to  the  general  law,  they  are  insufficient. 

Alderson,  B. — It  must  be  assumed  against  the  party 
making  profert,  that  the  document,  when  produced  on 
oyer,  will  correspond  with  the  effect  of  it,  as  he  has 
stated  it  in  his  declaration. 

The  other  Barons  concurred.  The  plaintiff,  however, 
had 

Leave  to  amend,  on  payment  of  costs. 


Griffiths  v.  Jones  and  Others. 

xHIS  was  an  action  against  four  defendants  for  an  Where  thereuv 
irregular  distress.     The  defendant  Jones  pleaded  by  one  Z^^^JI^^ 


attorney,  the  other  three  defendants  by  another;  the  only  ▼«'f»cti 

,  ,  if  .f    aguott  tome 

plea  being  the  general  issue.  There  was  a  verdict  against  and  for  others, 
Jones  and  one  of  the  other  defendants,  and  for  the  other  endded  to^eir 
two.     The  Master  taxed  the  latter  their  full  costs.  aliquot  propor- 

tion  of  the 
wholf  coitf 

CotoUng  moved  for  a  review  of  the  taxation,  submitting,  Ij"*?^,J  ^ 
on  the  authority  of  Hughes  v.  Chittff  (a),  that  the  defen-^  ^o<-  ^^  W' 
dants  acquitted  were  entitled  to  no  more  than  40^.  costs. 

(a)  2  M.  &  Sel.  172.  impriMnment,  or  ejectment.    Sea 

(6)  See  3  &  4  Will.  4,  c.  42, 8. 32.  Murray  y .  Niehoh,  6  Biag.  380  j 

The8  &9WUl.d,c.ll»8.1,ODly  M.&  P.  280.  The  recent  enactment 

applied  to  trespass,  assault,  false  extends  to  cases  like  the  present 
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E*eh.tfPkat,       Parkb,  B. — ^That  case  was  under  consideration  some 

1835 

time  ago  (a),  and  the  Court  was  of  opinion,  that  the  old 

rule  of  allowing  only  Ms.  was  unjust,  and  that  the  de- 
fendants acquitted  ought  to  be  allowed  their  aliquot  pro- 
portion  of  the  full  costs  incurred  on  the  joint  retainer. 

Rule  refused, 
(a)  Grijfiths  y.  KynatUm,  2  Tyrw.  757* 


Rex  v.  Robinson. 

Under  a  writ  of  jf  ANCRED  had  obtained  a  rule  calling  upon  the  sheriff 
ties  under  the  of  Staffordshire^  or  his  under-sheriff,  to  pay  over  into  the 
^MMiibniffieTied  h*"^*  ^^  ^^^  collector  of  excise  for  the  district,  for  the 
goodsof  thede-  ugg  of  the  Crown,  the  sum  of  472/.  10^.,  being  the  balance 

fendantofthe  '  o 

Tdue  of  824{.  of  a  sum  of  500/.  levied  on  the  defendant's  goods  under  an 
cook^pUce;^"  extent,  after  deducting  the  sum  of  27/.  \Qs.  for  the  sheriffs 
midnedi^'*"  poundage  thereon.  The  facts,  as  admitted  between  the  par- 
tenion»and  ties,  were,  that  judgment  having  been  obtained  for  the 
Crown  Mcepted  Crown  against  the  defendant  for  the  sum  of  7000/.,  to  secure 
fiK^on'onhr  penalties  amounting  to  1000/.,  under  the  Excise  laws,  a  writ 
penaidet,  which  of  extent,  indorsed  to  levy  1000/.,  was  issued  to  the  sheriff 

amounted  to 

1000/.:— i7«u,  of  Siaffardshiret  under  which  he  seized  the  defendant's 
^^rodSed'to  goods.  They  were  appraised  at  the  sum  of  824/.  The 
^^500?*^°'^  sheriff  continued  in  possession  about  seven  weeks  afker 
the  seizure,  in  consequence  of  a  treaty  being  commenced 
between  the  defendant  and  the  Excise  for  a  compromise. 
The  Excise  ultimately  agreed  to  take  500/.  in  satisfaction 
of  the  penalties.  The  question  now  was,  whether  the 
sheriff  was  entitled  to  poundage  only  on  this  sum  of  500/., 
or  on  824/.,  the  whole  value  of  the  goods  taken. 

Jervis  shewed  cause. — ^The  sheriff  is  entitled  to  pound- 
age on  the  whole  amount  of  the  goods  levied.  The  question 
depends  on  the  construction  to  be  put  upon  the  statute 


V. 

Robinson. 
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3  Geo.  1,  c.  15,  8.  3,  which  first  gave  the  sherifF  poundage  Exch.  of  Pleas, 
on  extents,  and  which  enacts,  that  sheriffs  levying  debts 
due  to  the  Crown  shall,  ''  for  their  care,  pains,  and  nr.x 
charges,  and  Jor  (heir  encouragement  therein"  have  an 
allowance  upon  their  accounts,  according  to  the  several 
scales  therein  set  forth,  on  the  sums  ''  so  by  them  levied 
and  coUectedJ^  These  last  words  are  strongly  in  favour 
of  the  sheriff's  claim;  and  the  statute  being  expressly 
''  for  their  encouragement,*'  ought  to  receive  a  liberal 
construction.  There  are  no  cases  bearing  directly  on  the 
present  question,  but  several  may  be  referred  to  as  con- 
taining analogies  and  dicta  favourable  to  the  sheriff.  In 
Rex  V.  Jethercll  (a),  he  was  held  entitled  to  poundage, 
in  the  case  of  an  extent  in  aid,  on  the  whole  debt  paid 
over  by  him  to  the  prosecutor,  although  he  went  out  of 
office  before  a  venditioni  exponas  could  have  issued ;  the 
money  having  been  received  after  the  seizure  from  the 
assignees  of  the  debtor,  who  had  become  bankrupt.  The 
Court  said  it  was  clearly  levied  and  collected  within  the 
meaning  of  the  statute.  So,  in  Norton  s  case  (6),  the  re- 
ceipt of  money  from  the  Crown  debtor  by  the  under- 
sheriff,  by  the  discharge  of  his  own  debt,  was  held  a 
good  levy  under  an  extent,  so  as  to  entitle  him  to  pound- 
age. That  is  a  stronger  case  than  the  present,  for  there 
was  there  no  seizure  at  all.  [Parke,  B. — No  doubl  500/. 
was  levied  here;  the  cases  you  have  cited  only  go  to  that 
extent.]  In  Rex  v.  Burrell  (c),  the  Court  were  clearly  of 
opinion  that  the  sheriff  was  entitled  to  retain  his  pound- 
age on  a  levari  facias^  where  the  defendant  had  obtained 
an  order  for  time  to  plead,  and  to  have  restitution  of  the 
value  of  the  levy  on  giving  security.  In  Alchin  v.  ffells  (d), 
which  was  decided  on  the  29  Elix.  c.  4,  (which  con- 
tains similar  words  with  the  3  Geo.  1),  the  sheriff  was 
held  entitled  to  poundage,  although  the  parties  compro- 

(a)  Parker,  177*  ic)  Bunb.  305. 

(h)  Lane,  74.  z      ^^)  5  T.  R.  470. 

VOL.  II.  C.  M.  R. 
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Steh.  cf  pum$t  mised  before  be  sold  any  of  the  goods.   [Parke^  B. — The 

1      ^  '  ^     defendant  might  have  given  security  to  pay  the  whole 

Rex         debt  at  some  other  time.]     That  does  not  appear  from 

RoBiNsov.      the  report.  [Alderson,  B. — It  seems  bo  to  be  inferred  from 

Sir  Vicary  Gibbs's  argument.]    BuUen  Y.jtnsley  (a),  and 

Rawttome  v.  Wilkinson  (6),  are  also  authorities  to  she w,  that 

wherever  the  sheriff  has  regularly  levied,  he  is  entitled  to 

poundage,  even  though  the  extent  be  set  aside  for  some 

other  irregularity.    The  term  ''  levy*'  does  not  necessarily 

import  a  sale;  nor  does  the  extent  of  itself  auihorime  a 

sale,  but  only  the  writ  of  venditioni  exponas^ 

Tancred,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Parke,  B. — ^The  authorities  cited  go  thus  far — that  the 
sheriff  is  entitled  to  poundage  on  all  the  amount  obtained 
under  the  compulsion  of  the  process;  but  there  is  no  case 
which  goes  to  the  extent  of  saying,  that,  with  respect  to 
Crown  process,  poundage  is  to  be  paid  on  more  than  came 
to  the  hands  of  the  Crown  by  means  of  the  process ;  and 
the  only  case  on  civil  process  which  seems  to  bear  that 
construction  is  that  of  Alchin  v«  WeUs ;  but  when  it  is 
looked  at  more  precisely,  it  certainly  does  not  go  to  the 
extent  Mr.  Jervis  contends  for:  all  that  the  Court  de- 
cided was,  that  after  such  a  compromise  as  took  place  in 
that  case,  they  would  not  allow  the  private  arrangement 
of  the  parties  to  defeat  the  sheriff  of  his  poundage.  There 
is  no  other  case  even  apparently  deciding  that  he  is  en- 
titled to  poundage  on  a  greater  amount  than  is  actually 
obtained  under  the  compulsion  of  the  writ. 

Alderson,  B. — The  very  principle  on  which  the  sheriff 
is  entitled  to  poundage  at  all,  shews  that  he  is  not  entitled 

(a)  6  Esp.  ]  11.  (6)  4  M.  &  Sdw.  256. 
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to  more  than  on  the  sum  actually  received.  What  the  *^:^f''*'' 
Crown  actually  obtains,  although  not  under  the  direct 
compulsion  of  the  process,  is  considered  as  being  in  fact  the 
amount  levied  by  the  bands  of  the  sheriff.  U,  therefore, 
die  amount  received  by  the  Cvown  it  to  be  taken  as  the 
criterion  for  one  purpose,  it  mast  be  so  also  for  another. 

Rule  absolute. 


Hart  v.  Nash. 

Assumpsit  hy  indorsee  against  Indorser  of  a  bill  of  ^^^Jjg^*;. 
exchange.     Plea,  actio  nan  accrevit  infra  sea  annos^  and  change  •gree 
issue  thereon.    At  the  trial  before  Lord  Denman,  C.  J.,  be^upplied  in 
at  the  last  Surreff  assizes,  the  plaintiff  had  a  verdict,  the  ^^ t^'y'^rr' 
learned  Judge  ruling  that  the  delivery  of  oertain  hats  by  •uppUed  tod 
the  defendant  to  the  plaintiff  amounted,  under  the  eircum-  ingiy,  that  «i 
stances,  to  part  payment  of  the  bill,  (which  was  above  six  [ITat^pre^ent 
years  old)  so  as  to  take  the  case  out  of  the  operation  of  J^  sj;^™tc**of  *' 
the    statute   of  limitations.     Plait  having  subsequently  LiwiutiogQiii. 
obtained  a  rule  nisi  for  a  new  trial,  Comyn  now  appeared 
to  shew  cause ;  but  it  appearing  from  the  report  of  the 
learned  Judge,  that  there  was  an  agreement  between  the 
plainiiff  and  defendant,  at  the  time  of  the  transfer  of  the 
bill*  that  the  defendant  should  supply  the  plaintiff  and  his 
family  with  hats  till  he  could  pay  it,  and  that  the  hats 
**  should  be  paid  on  account,"  Piatt  admitted  that  he  could 
not  support  bis  rule; 

Aldbrson,  B.,  observing: — Here  was  an  agreement  to 
take  goods  in  part  payment ;  when  they  were  taken  on 
that  agreement,  it  was  part  payment,  and  was  a  continua- 
tion of  the  old  promise,  so  as  to  bring  the  case  within  the 
exception  in  Lord  Tenterdena  act. 

Rule  discharged  (a). 

(a)  See  Williams  v.  Griffiths,  ante,  45. 
z2 
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Exch.  of  Pleatf 

1836. 

Penn  v.  Ward. 

Trespass  for  X  RESPASS  for  assault  and  battery.     Pleas,  ^rst,  not 

tery.    Plea,    '  guilty ;  Secondly,  that  the  plaintiff  was  the  apprentice  of 

wa*8difen^ni's  ^^^  defendant,  and  conducted  himself   improperly  and 

apprentice,  and  saucily,  wherefore   the   defendant  moderately  chastised 

conducted  him* 

self  improperly,  him,  as  he  was  justified  in  doing,  &c.     Replication  to  the 

lenAAuimode'  l&^ter  plea,  dc  ifijurtd ;  on  which  issue  was  joined.  At  the 

rauiy  chastised  tfjal   before  Tindal,  C.  J.,  at  the  last  Warwick  Assizes,  it 

him.     Rephca-  7                                j             9                                                              j 

txon, deinjurid:  was  proved  that  the  plaintiff  was  the  defendant's  appren- 

thete  pleadings  tice,  and  having  behaved  in  a  saucy  manner,  was  beaten 

rouid^not"^-  ^y  ^*'®  defendant;  and  the  plaintiff's  counsel  proposed  to 

cover  on  the  shew  that  the  defendant,  in  beatinff  him,  had  used  ex- 
ground  of  the  ,                    ,                                          o         ' 
chasUsement  cessivc  and  Unjustifiable  violence.    It  was  objected  that 

for^tL^  repiuT-'  ^"^^  evidence  could  not  be  given  on  these  pleadings,  there 

**ui8fa'"'^T^  being  no  replication  of  excess.     The  learned  Judge, 

only  the  cause  however,  admitted  the  evidence,  and  left  it  to  the  jury, 

plea;  that  is,  in  ^ho   found   a   verdict   for   the    plaintiff,    damages    one 


shilling. 


this  case,  whe* 
ther  the  plain- 
tiff miscon-  In  Easier  Term,  Adams.  Sent.,  obtained  a  rule  nisi  for 

ducted  himself  '  . 

as  an  appren-  a  new  trial  on  the  ground  of  misdirection,  contending  that 
the  question  of  excess  was  not  open  on  these  pleadings; 
and  cited  Dale  v.  Wood  (a),  Franks  v.  Morris  (6),  Piggoti 
v.Kemp{c\  Selhy  y.  Bardons{d),  Bowen  v.  Parry  {e)t 
Lamb  v.  Burnett  (/).     Cause  was  now  shewn  by 

Humfrey  and  Miller. — The  jury  have  found  that  the 
defendant  corrected  the  plaintiff  as  an  apprentice,  but  not 
moderately.  And  it  is  submitted  that,  on  these  pleadings, 
not  only  the  cause  alleged  in  the  plea,  but  also  the  mo- 
derateness of  the  chastisement,  is  put  in  issue.    The  re- 

(a)  7  B.  Moore,  33.  (<0  3  B.  &  Ad.1 ;  1  Gr.  &  M.  500. 

(h)  10  East,  81,  n.  (e)  1  Carr.  &  P.  394. 

(c)  1  C.  &  M.  197.  (/)  1  C.  &  J.  291. 
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plication  de  injurid  is  a  good  answer  to  any  plea  which  ^<^^-  of  Pleas, 
justifies  on  matter  of  fact  only;  Com.  Dig.  Pleader ^  F.  19 ;  ^ 

Jones  V.  Kitchin  (a).  One  of  the  facts  stated  by  the  de-  Prnn 
fendant  in  his  plea,  and  indeed  the  essential  part  of  his  Ward. 
excuse,  was,  that  the  chastisement  was  moderate;  that 
fact  he  was  bound  to  establish,  and  it  was  properly  left  to 
the  jury  to  decide  upon.  [Alderson,  B. — The  party  states 
certain  grounds  on  which  he  says  he  was  authorized  to 
inflict  a  moderate  punishment;  does  the  replication  do 
more  than  deny  the  existence  of  those  grounds  ?]  A  chas- 
tisement disproportionate  to  the  offence  is  not  excused  by 
any  cause.  Lord  Chief  Baron  Gilbert^  in  his  History  oj 
the  Common  Pleas  (b),  puts  a  case  expressly  in  point: — 
**  So,  in  an  action  of  assault  and  battery,  the  defendant 
pleads  that  the  plaintiff  neglected  his  service,  per  quod 
moderate  castigavit;  the  plaintiff  replies  quod  non  mo- 
derate  castigavit,  and  the  issue  was  found  for  the  plaintiff; 
for,  though  this  be  an  informal  traverse,  and  bad  on  de- 
murrer, being  rather  a  traverse  of  the  chastisement  than 
of  the  moderate  manner  of  doing  it,  and  the  right  traverse 
should  have  been  deitguridsuAproprid  absque  tali  causd; 
yet  after  verdict  it  is  good,  because  the  jury  have  ascer- 
tained that  he  did  beat  him  immoderately."  [Alderson,  B. 
— ^No  doubt  de  injurid  puts  in  issue  the  whole  cause;  the 
question  is,  whether  the  moderate  chastisement  is  part  of 
the  cause.  Suppose  the  case  of  a  plea  of  son  assault  de- 
mesne; do  you  mean  to  say  that  the  replication  de  injurid 
would  put  in  issue  the  allegation  that  the  defendant  mol- 
liter  manus  imposutt,  and  a  little  unavoidably,  and  so 
forth?]  In  a  late  case  of  Reece  v.  Taylor  {c),  to  a  decla- 
ration for  assault  and  false  imprisonment,  the  defendant 
justified  in  defence  of  his  possession,  with  an  additional 
allegation  that  the  plaintiff  assaulted  him  in  the  presence 

(a)  1  Bos.  &  P.  76.  V.  James,  1  Sid.  444;  1  Ventr.  70. 

{b)  P.  154;  referring  to  Awbry  (e)  4  Nev.  &  Man.  469. 
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Egtk.  qfPiea9,  of  a  police  officer;  and  the  Court  held,  6n  a  replication 
de  injuridf  that  the  derendant  was  bound  to  proTe  the 
lattSr  allegation;  and  Litiledale^  J.,  is  reported  to  hare 
said,  that,  under  the  plea  of  ^on  asaault  demesne,  the  de- 
fendant must  shew  an  assault  by  the  plaintiff  commensu- 
rate with  the  act  complained  of  by  him*  So,  in  PhiUipe 
y.Houfgaie{a)f  where  the  defendant  justified  an  arrest 
under  process  of  the  Court,  and  alleged  that  the  plaintiff, 
having  conducted  himself  violently  while  in  custody,  be 
therefore  struck  him  to  prevent  his  escape,  it  was  held,  on 
the  replication  de  injurid,  that  the  defendant  was  bound 
to  prove  the  violent  conduct  of  the  plaintiff.  lAidernm, 
B. — ^There  the  violent  conduct  alone  could  justify  the 
striking  of  which  the  plaintiff  complained,  so  that  it  went 
to  form  a  material  part  of  the  excuse.]  In  Coeleroft  ¥• 
Smith  (6),  the  Court  appears  to  have  been  of  opinion  that 
immoderate  violence  could  not  be  justified  under  a  plea  of 
son  assault  demesne.  The  cases  cited  on  the  other  side 
are  not  conclusive  against  the  plaintiff.  In  Dale  v.  ^ood*, 
and  Piggoti  v*  Kemp,  the  point  under  consideration  was 
quite  different.  In  Lamb  v.  Burnett^  the  only  question 
was,  whether  the  justification  was  made  out  in  other  re- 
spects, independently  of  the  point  now  in  dispute.  [Al- 
derson,  B* — Mr.  Baron  Bayley  only  left  it  to  the  jury  in 
that  case  to  consider  the  cause  alleged  by  the  defendant, 
and  not  the  excessive  violence ;  and  Lord  Lyndhursi  ap- 
pears to  have  thought  the  excess  ought  to  have  been  re- 
plied.    So  far,  therefore,  that  case  is  an  authority.] 

Adams,  Serjt.,  and  G.  Hayes,  in  support  of  the  rule, 
were  stopped  by  the  Court. 

BoLLAND,  B* — The  Court  is  of  opinion  that,  on  these 
pleadings,  the  plaintiff  had  no  power  to  put  in  issue  the 

(a)  5  B.  &  AM.  220.  (6)  11  Mod.  43. 
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moderateness  of  the  chastisement  inflicted  by  the  defen«<  M*9h.  of  PUui^ 
danty  but  was  bound  to  reply  the  excess.  The  case  cited 
from  Lord  Chief  Baron  Gilbert  would  undoubtedly  have 
been  an  authority  for  the  plaintiff,  if  it  had  not  been  im- 
peached by  later  decisions,  which  have  laid  it  down  that 
the  excess  must  be  replied.  I  may  observe  that^  since  the 
case  of  Reece  v.  Taylor  was  decided,  my  Brother  Little^ 
dale  has  altered  the  opinion  which  he  is  reported  to  have 
expressed  on  that  occasion,  that  the  plea  of  son  assault 
demesne  required  the  defendant  to  prove  the  moderation 
of  his  conduct.  The  only  question  is,  whether  this  repli- 
eation  does  more  than  put  in  issue  the  cause  alleged  in 
the  plea.  What  is  that  cause?  The  right  which  the  de- 
fendant had,  under  the  circumstances,  to  inflict  a  moderate 
chastisement  on  his  apprentice.  The  plea  says  in  efiect, 
**  I  had  a  right  to  beat  my  apprentice  because  be  miscon- 
ducted himself.'*  That  is,  on  the  face  of  it,  a  satisfactory 
answer  to  the  plaintiflTs  complaint ;  and  if  he  meant  to 
admit  that  he  had  misconducted  himself,  but  to  charge 
the  defendant  with  unwarrantable  violence,  he  should 
have  replied  that  he  had  not  so  misconducted  himself  as 
to  warrant  such  a  beating.  I  think,  therefore,  that  the 
direction  of  the  learned  Judge  was  wrong,  and  that  the 
rule  must  be  made  absolute  for  a  new  trial. 

Alderson,  B. — The  plaintifi^  complains  of  a  battery; 
the  defendant  says  it  was  the  fruit  of  a  moderate  and  suit- 
able chastisement,  and  goes  on  to  assign  the  cause  for 
which  he  had  a  right  to  inflict  it.  That  cause  is,  that  the 
plaintiff,  being  his  apprentice,  behaved  himself  improperly 
and  disobediently;  and,  being  proved,  it  amounted  to  a 
good  justification.  The  plaintiff,  by  his  replication,  de- 
nies that  cause,  and  says  the  defendant  acted,  not  for  the 
cause  he  has  assigned,  but  of  his  own  wrong.  He  puts  in 
issue  the  cause,  not  the  character,  of  the  chastisement — 
that  is  to  say,  whether  or  no  he  misconducted  himself  as 
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Exeh.^  Plea*,  an  apprentice.     He  had  no  right,  therefore,  to  go  beyond 
s»,  ^  '   -*    this  issue,  and  raise  a  question  before  the  jury  as  to  the 


Penn 
v. 

Ward. 


excess. 


GuRNEY,  B.,  concurred. 


Rule  absolute. 


the  acceptor, 
the  pleadings 
admitted  that 
the  acceptance 
and  first  in- 
dorsement were 
without  consi- 
deration, and 
the  issue  was 
whether  the 
plaintiff  gave 
value  for  the 


Simpson  r.  Clarke. 

In  an  action  on  A-SSUMPSIT  on  a  bill  of  exchange  for  98/.  5«.  3d., 
chang^  (for  drawn  by  one  Walker  upon,  and  accepted  by  the  defen- 
98/.5#.3A)bya  Jant,  payable  three  months  after  date  to  the  order  of 

second  in-  '    r   j 

dorsee  against  Walker ^  indorsed  by  Walker  to  one  Carter^  and  by  Carter 
to  the  plaintiff.  Pleas — first,  non-acceptance ;  secondly,^ 
that  the  defendant  accepted  the  bill  for  the  accommoda- 
tion of  Walker,  without  any  consideration  or  value  for  his 
acceptance ;  that  Walker  indorsed  it  to  Carter  without 
any  consideration  or  value;  that  Career  indorsed  it  to  the 
plaintiff  without  any  consideration  or  value;  and  that  the 
plaintiff,  at  the  time  of  the  commencement  of  the  suit,  was 
him.  He  relied  the  holder  of  the  same  without  any  consideration  or  value. 
i?anM  on\hc'  Replication  to  the  latter  plea,  that  Carter  had  a  good  con- 
mere  production  sideration  and  value  for  indorsini;  the  bill  to  the  plaintiff, 
of  the  bill,  but  6  r  » 

on  the  defen-      and  that  the  plaintiff,  at  the  time  &c.,  was  not  a  holder  of 

thiit'he°was""*  ^^^  same  without  consideration  and  value :  on  which  issue 

wns"idewt^or*  ^as  joined.  At  the  trial  before  Gwrii^y,  B.,  at  the  Z»o»rf<wi 

he  gave  evi-  sittings  in  Easter  Term,  the  plaintiff  having  produced 

to  the  amount  the  bill,  with  the  defendant's  signature  thereon  as  ac- 

him^from^the  ceptor,  was  about  to  rest  his  case  there.     The  defendant's 

first  indorser,  couuscl  Contended  that,  this  being  admitted  on  the  record 

and  of  another  ,.,.1111../*.  •  . 

debt  to  the  to  be  an  accommodation  bill,  the  plaintiff  was  bound  to 

iT#!!^uetohlm  P^®  evidence  of  consideration.     The  learned  Judge  de- 

from  his  imme- 
diate indorser, 
for  goods  sold  : — Held,  that  he  was  entitled  to  a  verdict  only  for  the  latter  amount. 

Quart t  whether  the  indorsee  of  an  accommodation  bill  is  bound  to  prove  consideration  in  the 
first  Instance,  or  whether  the  indorsement  of  itself  primd/acie  imports  consideration,  until  the  de- 
fendant proves  the  contrary. 
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clined  to  compel  the  plaintiff  to  produce  such  evidence,  Exch.  of  Pleat, 
but  left  it  to  his  discretion  to  do  so  or  not;  whereupon  the 
plaintiff's  counsel  called  witnesses,  from  whose  evidence  it 
appeared  that  Walker  owed  the  plaintiff  the  sum  of  57/. , 
and  that  Carter^  at  the  time  of  the  indorsement  by  him 
to  the  plaintiff,  owed  him  201.  I8s.,  for  goods.  The  learned 
Judge  directed  a  verdict  to  be  entered  for  the  plaintiff  for 
the  whole  amount  of  the  bill,  giving  the  defendant  leave 
to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages  to 
the  sum  of  SO/.  18«.  A  rule  having  been  obtained  accor- 
dingly, 

Sir  F.  Pollock  and  Channel  now  shewed  cause. — The 
plaintiff  is  entitled  to  retain  his  verdict  to  the  full  extent. 
The  indorsee  of  a  bill  of  exchange  for  value  has  nothing 
to  do  with  the  transactions  between  the  previous  parties 
to  it ;  and  the  indorsement  of  itself  imports  value,  until 
the  defendant  impeaches  it  by  evidence  to  the  contrary. 
Every  indorsement  is  in  point  of  law  a  fresh  drawing.  If 
in  an  action  directly  between  the  original  parties  to  the 
bill,  the  proof  of  want  of  consideration  is  upon  the  defen- 
dant, it  is  equally  so  in  cases  between  all  subsequent  par- 
ties, whenever  the  question  arises.  Here  the  drawing  by 
Walker,  and  the  acceptance  by  the  defendant,  would  have 
been  sufficient  to  put  the  proof  of  want  of  consideration 
on  the  defendant,  in  an  action  by  Walker.  The  principle 
that  the  indorsement  is  of  itself  sufficient  primd  facie 
evidence  of  value,  is  established  by  many  authorities. 
Straiton  v.  Hill  (a),  which  is  referred  to  and  explained  by 
Bayley,  J.,  in  Priddy  v.  Henbrey  (6) ;  Wyati  v.  Bulmer  (c). 
In  the  last  case  Lord  Kenyon  says,  **  The  indorsement 
was  of  \Xzt\t  primd  facie  evidence  of  a  good  consideration ; 
and  if  the  defendant  meant  to  call  upon  the  holder  to 

(a)  3  Price,2&3.  (6)  1  B.  &  G.  681 ;  3  D.&R.  165. 

(c)  2  Esp  638. 
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Sxek.  rf  Pkm,  prove  the  consideratioDy  it  would  be  necessary  to  iniplicate 
him  some  way  in  the  transactioDj  or  to  shew  some  degree 
of  privity  or  knowledge  respecting  ic«**  In  a  recent  case 
of  Morgan  v.  CresHoell^a),  where  LitUedale^  J.»  bad  ruled 
at  Nisi  Prius  that  the  issue  of  consideration  in  such  cir- 
cumstances lay  on  the  plaintiff,  that  ruling  was  set  aside 
by  the  Court,  on  an  application  for  a  new  trial,  without 
argument.  [Lord  Abingtr,  C.  B« — ^I  concede  that,  ac- 
cording to  the  general  law  merchant,  acceptance  imports 
value ;  but,  according  to  my  experience,  I  question  whether 
indorsement  does.  I  have  no  doubt  that  nine  hundred 
out  of  a  thousand  of  the  bills  that  come  into  the  hands 
of  London  bankers  are  indorsed  without  any  value  at  all, 
but  merely  transmitted  to  them  aa  agents  to  receive  the 
amount.  If  a  banker  were  sued  on  such  a  bill,  would  he 
not  be  entitled  to  shew  in  answer  that  he  had  a  balance 
of  the  plaintiff's  overriding  the  bill?]  The  same  prindple 
of  law^  which  says  that  as  between  drawer  and  acceptor 
the  bill  imports  consideration,  applies  also,  in  the  same 
terms«  to  the  case  of  an  indorsement.  [Lord  Abinger, 
C.  B. — ^No  doubt  the  indorsee  may  reoover  without 
proving  consideration  to  himselfj  if  be  prove  consideration 
tor  the  acceptance ;  and  the  reason  given  is^  because  the 
payee  may  make  any  body  his  agent  to  receive  the  pro- 
ceeds of  the  bill.  The  presumption  is,  first,  that  the  ac* 
ceptor  owes  the  drawer ;  then  the  law  merchant  makes 
that  debt  assignable  by  indorsement;  then  the  same  pre- 
sumption is  extended  to  the  subsequent  parties.]  The 
original  want  of  consideration  kk  no  way  impeaches  the 
consideration  Co  the  indorsee.  An  exception  is  admitted' 
by  the  law  in  the  case  of  a  bill  origmally  obtained  by  fraud 
and  felony;  and  it  is  reasonably  said,  that  the  first  party 
having  been  dishonest,  it  lies  upon  the  subsequent  parties 
to  remove  themselves  from  the  suspicion  of  being  acces- 

{d)  Not  reported. 
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•ftty  to  the  same  fraud.  In  Peniumyr.  Pocock{a)t  the  Etek.  i(f  Pkat, 
Jadges  even  expressed  their  regret  that  questions  upon 
accommodation  bills  were  ever  allowed  to  find  their  way 
into  the  Courts  of  law  at  all.  Heath  t.  Sansom  (6)  will 
be  referred  to  on  the  other  side.  There  Paries  J.,  dis- 
sented from  the  opinion  of  the  other  Judges;  and 
Pniteson,  J.,  has  since  retracted  the  opinion  ex- 
pressed by  him  in  that  case  as  it  is  reported ;  Whitiaker 
V.  Edmunds  (c).  It  is  said  that  the  replication  admits  that 
the  bill  was  an  accommodation  bill  as  between  all  the  par- 
ties except  Carter  and  the  plaintiff.  That  is  not  so ;  the 
replication  concludes  with  a  general  aTerment  that  the 
plaintiff  was  a  holder  for  value^  and  he  may  derive  bis 
title  either  from  his  immediate  indorsee  or  from  a  prior 
one. 

But,  at  all  eventSi  there  was  evidence  of  value  as  be- 
tween the  plaintiff  and  Carter  to  the  extent  of  20/.  18«. 
It  was  objected  that  it  does  not  appear  that  the  bill  waa 
indorsed  to  secure  that  debt ;  but  it  has  been  repeateilly 
held  that  it  is  quite  sufficient  to  shew  a  debt  actually  ex- 
itting  between  the  parties ;  there  cannot  be  an  accommor 
dation  bill  as  between  debtor  and  creditor. 

Hmmfreyi  contriu — ^The  only  issue  on  these  pleadings 
is,  whether  Carter  indorsed  to  the  plaintiff  without  con- 
sideration; aU  the  other  facts  stated  in  the  plea  are  ad- 
mitted by  the  replication.  It  is  admitted*  therefore,  that 
the  bill  was  accepted,  and  indorsed  by  fTalker,  without 
consideration ;  and  the  case  thus  falls  directly  within  the 
judgment  of  the  majority  of  the  Court  in  HecUh  v.  &iii- 
S0MI.  And  it  is  difficult  to  see  the  reason  for  the  distinction 
taken  by  Parke ^  J.,  in  that  case.  It  is  just  as  probable 
that  the  holder  of  a  bill  which  had  been  stolen,  but  has 


ia)  5  Taunt.  192.  (b)  2  B.  &  Ad.  291. 

(e)lM.&Rol>.367. 
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*'«'*•  V/*^**'  since  perhaps  passed  through  many  handsi  should  have 
given  value  for  it,  as  the  holder  of  an  accommodation  bill. 
I{,  then,  the  plaintiff  was  bound  to  prove  consideration, 
he  has  failed  to  do  so,  at  all  events  to  any  greater  extent 
than  the  amount  of  Carter* s  debt;  the  value  given  to 
Walker  cannot  be  treated  as  a  consideration  for  the  in- 
dorsement by  Carter. 

Lord  Abinger,  C.  B. — It  appears  to  me  that  the  facts 
of  this  case  call  upon  the  Court  to  give  a  decision  not 
of  necessity  involving  the  general  question  that  has  been 
raised.  That  question  is,  whether  upon  an  admission  that 
the  acceptance  and  first  indorsement  were  without  con- 
sideration, the  holder,  who  claims  by  a  second  indorse- 
ment, is  bound  to  prove  that  he  gave  consideration,  or 
whether  the  party  impeaching  the  bill  must  go  farther,  and 
shew  want  of  consideration  in  every  hand  through  which 
it  passed.  That  question  is  important  in  itself,  and  has 
become  more  so  by  reason  of  the  difference  of  opinion 
prevailing  upon  it  among  the  Judges.  For  myself,  I  must 
own  that  it  rather  surprised  me  to  hear  that  those  doubts 
exist ;  for  through  a  very  long  experience  I  can  certainly 
say  the  practice,  where  the  defendant  has  proved  ori- 
ginal want  of  consideration,  has  been  to  call  upon 
the  holder  to  prove  consideration  given  by  himself.  In 
no  instance,  so  far  as  I  remember,  has  this  rule  been 
brought  into  question.  And  this  view  is  confirmed  on 
looking  into  the  cases.  For  instance,  in  the  case  which 
has  been  referred  to,  of  Fenium  v.  Pocock^  it  plainly 
appears  that  the  plaintiff  proved  consideration.  The 
defence  there  set  up  was  that  the  bill  was  an  accommoda- 
tion bill;  and  the  report  states  that  the  plaintiff  gave  value 
for  it,  without  knowing  that  it  was  an  accommodation  bill. 
How  could  the  question  in  that  case  have  been  raised,  un- 
less  the  practice  had  been  for  the  plaintiff  to  prove  con- 
sideration ?  The  facts  would  otherwise  never  have  appeared 
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before  the  Court  at  all.    That  case,  therefore,  shews  the  s^eh,  of  PUat, 

IRHfi 

practice  to  have  been  as  I  have  stated  it :  the  indorsee 
is  bound  to  prove  consideration,  in  the  case  of  an  accom- 
modation bill,  in  order  to  remove  the  suspicion  that  he 
was  an  agent  of  ttie  drawer ;  and  if  you  look  into  the 
history  of  the  cases,  you  will  find  that  the  same  proof 
has  uniformly  been  given  as  in  the  instance  I  have  referred 
to.  A  distinction  is  attempted  to  be  made  between  the 
case  of  an  accommodation  bill  and  that  of  a  bill  obtained 
by  fraud ;  and  it  is  admitted  that,  in  the  latter  case,  the 
plaintiff  must  prove  consideration.  That  argument  pro*^ 
ceeds  upon  the  principle  that  contri  spoUatorem  omnia 
pr€esumuniur ;  and  it  is  said  we  ought  to  infer  that 
every  subsequent  party  to  the  bill  has  also  been  guilty 
of  frauds  and  is  bound  to  purge  himself  of  it.  Sir 
F»  Pollock  says,  this  is  an  exception  to  the  general  rule. 
But  suppose  that  to  be  true,  is  it  so  clear  that  an  ac- 
commodation bill  has  nothing  of  fraud  in  it?  I  remember 
Lord  Kenyon  used  to  alarm  the  juries  at  Guildhall  by 
the  vigour  with  which  he  poured  out  his  eloquence  against 
the  toleration  of  accommodation  bills  at  all.  At  all  events, 
they  do  not  deserve  much  encouragement.  A  bill  of  ex- 
change purports  on  the  face  of  it  to  be  a  transaction  be- 
tween the  parties  for  value;  it  imports  primd  facte  pay- 
ment of  a  debt,  or  an  acceptance  by  way  of  security  for 
goods  delivered.  But  in  what  case  is  the  public,  if  bills 
of  exchange,  which  are  taken  to  be  great  indications  of 
the  flourishing  state  of  commerce,  and  evidences  of  bond 
fide  mercantile  transactions,  turn  out  to  be  mere  nullities, 
indicative  of  no  value  whatsoever?  It  may  be  said  that  it 
IS  more  convenient  to  have  several  persons  lending  their 
names,  in  order  that  parties  may  advance  their  money  as 
safely  upon  such  an  instrument  as  on  a  bond.  But  among 
the  parties  privy  to  such  an  arrangement  there  is  always 
an  understanding  that  the  acceptor  is  not  to  be  called  upon, 
although  he  is  no  doubt  liable  to  a  bond  fide  hplder,  who 
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Arek.  fif  PkoM,  baa  advanced  hiB  money  upon  the  bill,  and  made  the  tram* 
action  a  reality  which  was  before  a  nullity.  Then  the 
effect  of  an  accommodation  bill  is  to  make  it  a  mere  nuU 
Hty  as  between  the  parties  to  its  concoction.  Why  then 
should  we  infer  that  every  indorsee  by  a  blank  indorse*- 
ment  gave  value?  The  inference  is  rather  that  he  is  an 
agent;  at  all  events  the  presumption  is  as  strong  the  one 
way  as  the  other.  To  shew  that  the  Judges  have  viewed 
accommodation  bilk  in  this  light,  I  may  refer  to  the  lan- 
guage of  Man^ldt  C.  J.,  in  Fentutn  v.  Pocoek.  In  fact 
it  was  the  opinion  at  that  tiraef  more  indeed  as  a  queatioo 
of  political  economy  than  of  law,  that  to  use  a  mercantile 
instrument,  which  may  have  a  very  extensive  circulation, 
and  be  supposed  to  represent  a  real  transaction,  but  which 
bad  in  fact  no  reality  at  all,  was  hardly  moral,  and  bore 
with  it  something  of  actual  fraud.  If,  then,  theeffeet  ia 
that  no  bill  exists  between  the  two  parties  to  its  creation, 
I  see  no  danger  to  the  negotiability  of  billa  in  disabling  a 
party  from  recovering  who  receives  a  bill  without  value, 
and  who  attempts  to  take  shelter  under  a  presumption  of 
law  that  be  has  given  value,  and  may  so  defraud  both  the 
4rawer  and  acceptor.  We  cannot  so  get  rid  of  our 
experience  as  to  suppose  that  there  is  something  in  ac^ 
commodation  bills  so  intrinsically  precious  that  the  pre- 
aumption  is  always  to  be  in  favour  of  the  holder. 

But  this  is  a  case  not  necessarily  involving  the  point  I  have 
been  referring  to.  Upon  the  pleadings  and  facts  before 
ua,  the  question  is,  whether  the  plaintiff  is  a  mtte  agent  of 
Carier  or  of  Walker ^  or  a  bond  fide  holder.  He  admits 
that  Walker  gave  no  consideration  to  the  defendant,  and 
that  Carier  gave  none  to  Walker;  but  he  says,  I  gave 
value  to  Carter.  It  was  said  that  on  this  issue  the  defen- 
dant was  bound  to  prove  that  the  plaintiff  gave  no  value; 
diat  is,  to  prove  a  negative.  If  the  learned  Judge  heui  so 
decided,  the  general  question  would  have  arisen :  but  he 
gave  the  plaintiff  an  option,  and  the  plaintiff  choa?  to  be- 
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gin,  and  io  prove  his  consideration.  He  has  proved  that  BsA.  of  puom^ 
he  gave  value  to  Carter  to  the  extent  of  SO/.  18«.  and  no 
more ;  yet  he  asks  for  the  whole  amount,  because  he  says 
it  must  be  presumed  that  he  gave  the  whole  value.  That 
would  indeed  be  too  violent  a  presumption  in  the  face  of 
these  fiuns.  To  that  amount  the  plaintiff  is  doubtless  en- 
titled to  retain  bis  verdict.  But  it  is  said,  FFatt^ also  owed 
the  plaintiff  money.  That  very  circmnstance  illustrates  the 
suspicion  lurking  in  my  mind  about  accommodation  bills; 
ibr  it  seems  that  Walker^  who  gave  nothing  for  the  bill,  was 
disposed,  if  he  cotild,  to  pay  his  own  debt  with  it.  But 
the  plaintiff  is  not  entitled  to  take  advantage  of  the  bill 
to  pay  himself  Walier^s  debt;  he  has  alleged  no  dealing 
at  all  between  Walker  and  himself.  On  this  state  of 
facts,  and  on  this  record,  I  think  the  rule  must  be  abso- 
lute to  reduce  the  damages  to  the  sum  of  20/.  I8s. 

BoLLAND,  B. — I  am  of  the  same  opinion.  It  is  unne- 
cessary to  enter  into  the  general  question,  which  does  not 
directly  arise  in  this  case.  The  plaintiff  is  entitled  to  a 
verdict  for  20/.  18^.;  to  that  extent  he  clearly  proved 
consideration.  If  it  were  necessary  to  dispose  of  the 
general  question,  as  at  present  advised,  I  should  incline  to 
the  opinion  of  the  majority  of  the  Court  in  Heath  v. 
Sansom.  The  ruling  of  Lord  Tenterden,  in  Thomas  v. 
Newton  (a),  goes  to  the  same  extent;  and  the  doctrine 
there  laid  down  is  that,  so  far  as  my  experience  goes,  on 
which  the  Courts  have  always  proceeded  in  practice. 

GuRMEY,  B. — Undoubtedly  the  general  practice  has 
been  as  stated  by  the  Lord  Chief  Baron,  and  it  is  but 
lately  that  the  distinction  has  been  taken,  which  appears 
to  me  a  very  important  one,  between  accommodation  bills 

(a)  2  Garr.  &  P.  606. 
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Areft.  of  Pieatf  and.  biUs  obtained  by  fraud  or  felony.  In  the  case  of  an 
accommodation  bill,  it  is  sent  into  the  world  for  the  pur- 
pose of  raising  money  upon  it,  and  therefore  the  pre- 
sumption may  not  unreasonably  be,  that  money  has  in  fact 
been  raised.  However,  I  hope  an  occasion  will  soon 
arise  for  bringing  the  question  under  the  consideration  of 
all  the  Judges,  that  no  doubt  may  rest  upon  it,  being  as  it 
is  not  only  very  important,  but  also  of  every  day's  oc- 
currence. But  here  the  question  does  not  arise;  the 
plaintiff  chose  to  begin,  and  to  prove  consideration ;  he  has 
proved  consideration  to  the  amount  of  20/.  I8s.  to  Carter, 
and  it  is  impossible,  on  these  pleadings,  to  import  into  the 
case  the  consideration  given  to  Walter. 

Rule  absolute  to  reduce  the  damages. 


Smith  v.  Johnson. 
The  plaintiff       ^  RULE  had  been  obtained  to  set  aside  the  side-bar 

sued  out  a  JE. /a. 

into  Bedford'  rule  for  returning  the  Jieri  facias  issued  in  this  cause,  on 

lodged  it  in  the  the  ground  that  it  had  been  suspended  by  a  capias  ad 

df^ty  under-  Satisfaciendum  subsequently  sued  out.     It  appeared  from 

B^iff  inZroii-  ihe  affidavits  that  the^./a.  was  issued  into  Bedfordshire, 

receipt  of  it  the  and  lodged  at  the  office  of  the  deputy  undersheriff  in 

wroteVIay  London^  on  the  123rd  April;  on  the  25th  a  letter  was  re- 

£dto^°ffe*cte  ceived  by  the  plaintiflF's  attorney  from  the  undersheriff, 

the  plaintiff  Stating   that   the   defendant  was  a  lodger,  and   had  no 

thereupon  im-        /«  .  i  i_ 

mediately  sued  effects ;  in  conscquencc  a  ca.  sa.  was  sued  out  the  same 
and'icSged^ft  at  ^*y»  which  also  was  lodged  at  the  ofiice  in  town;  but,  on 
B^fmTth^r'  ^^®  ^^^'  ***®  plaintiff's  attorney,  finding  that  the  defen- 
turnoftbe         dant  had  effects,  wrote  to  the  undersheriff,  directing  him 

JL  fa.t  finding 
that  the  defen- 
dant had  effects,  the  plaintiiTs  attorney  wrote  to  the  undersheriff  not  to  ezecutn  tho  ea.  to.: — Heid, 
that  the  sheriff  was  hound  to  return  the  JL/a. 
Andy  jfmfr/e,  the  issuing  of  the  ca,  so.  was  not  a  countermand  of  the  ft.  fa. 
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not  to  execute  the  ca.  sa.    On  the  Ist  May  the  side-bar  £«eA.  ofPkat, 

1835 
rule  to  return  the  JL  fa.  was  obtained.  ^ 

Smith 
Kelly  and  Theobald  shewed  cause. — This  rule  has  been  jobnson. 
obtained  on  the  ground  that  the  sheriff's  duty  to  return 
the^yb.  was  suspended  or  determined  by  the  issuing  of 
the  ca»  sa.  But  there  is  nothing  in  the  issuing  of  the 
latter  writ  which  necessarily,  and  by  force  of  law,  deter- 
mines or  even  suspends  the  operation  of  the  former.  The 
plaintiff  may  have  concurrent  writs  against  both  the 
goods  and  the  person,  although,  if  he  actually  execute  the 
one,  he  cannot  resort  to  the  other  until  after  the  return  of 
the  former.  Miller  ▼.  PameU{a),  Primrose  y.  Gibson  {b). 
[Parket  B. — If  you  send  one  after  the  other,  it  may  be 
said  you  intend  the  second  to  be  executed,  unless  it  be 
otherwise  expressed.]  It  may  be  so  put,  but  it  does  not 
appear  that  it  follows  as  matter  of  law.  But  here  the 
ca.  sa,  was  in  effect  superseded  by  the  letter  desiring  the 
sheriff  not  to  execute  it ;  then  it  became  his  duty  to  exe- 
cute the  other  writ,  which  he  had  still  in  his  hands.  At 
any  rate,  the  plaintiff  has  a  right  to  call  upon  him  for 
a  return;  if  he  can  shew  any  cause,  well;  at  all  events 
there  is  nothing  irregular  or  unfair  in  the  proceedings  at 
present. 

W.  H4  Watson,  coniri. — The  cases  cited  have  no  bear- 
ing upon  the  present.  Here  both  the  writs  are  lodged 
with  the  deputy  at  the  office  in  London,  who  is  bound  to 
receive  all  writs;  and  the  latter  i^  in  law  a  countermand 
of  the  former,  unless  the  party  expressly  gives  notice 
that  it  is  not  so  to  operate.  Suppose  the  defendant  were 
in  custody  in  any  part  of  the  county  of  Bedford,  on  any 
other  writ  at  the  suit  of  any  plaintiff;  then  he  is  iti  cus- 
tody at  the  suit  of  every  plaintiff  who  has  lodged  a  writ 

(a)  6  Taunt  370.  (6)  2  Dowl.  &  R.  1 93. 

▼«L.  11.  A   A  CM.  R. 
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Etch,  of  Fleas,  at    the   sheriff's    office    in    London.     Lord  Arundel  v. 
1835 

^     Chitiy  (a).    If,  therefore,  the  sheriff  had  gone  over  the 

Smith        next  day,  and  seized  the  goods  under  the  ^.yb.  before 

Johnson.      ^^  could  possibly  have  heard  of  the  lodging  of  the  ca.  sa*, 

he  would  nevertheless  have  been  a  trespasser.    [Parket 

B. — The  inconvenience   you  state  arises  just  aa  much 

where  both  writs  are  issued  and  delivered  together ;  you 

do  not  mean  to  say  that  might  not  be  done?     At  all 

events,  the  plaintiff  may  go  against  the  sheriff  for  his 

neglect  in  not  executing  the  Ji*fa^  in  the  interval  after 

the  receipt  of  it  and  before  the  issuing  of  thee  a.  «a.] 

As  soon  as  the  warrant  on  the  Ji,  fa.  arrived,  the  letter 

was  written  which  suspended  its  operation*     Besides,  the 

sheriff  has  till  the  return  of  the  writ   to  execute  the 

fi*fa.    [Parke 9  B. — Ho  such  thing.     If  the   defendant 

became  baokrup|;  the  day  before  the  return  day,  and  the 

sheriff  might  have  taken  the  goods  before,  would  not  he 

be  liable?     Lord  Abinger,  C.  B. — Could  a  return  of  nulla 

bona  be  upheld,  when  it  appeared  that  the  defendant 

had  goods  on  the  first,  second,  or  third  day,  though  not  on 

the  seventh  ?] 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged  with  costs.  If  the  sheriff  thinks 
the  ca.  sa.  is  a  countermand  of  the  JL  fa.,  let  him  so  re- 
turn, and  that  may  be  determined;  but  that  is  no  ground 
for  his  not  returning  the  ^.  fa.  The  only  ground  al- 
leged by  him  for  not  executing  it,  was  that  he  thought 
the  defendant  had  no  goods,  which  turned  out  to  be  un- 
true. The  sheriff  must  in  common  sense  have  supposed 
that  the  plaintiff  would  rather  have  the  fi^fa.  made 
available  than  the  ca.  sa.,  and  that  he  was  to  enforce  the 
latter  only  in  case  he  could  not  execute  the  other  with  ad- 
vantage. But  the  case  is  even  stronger;  because  it  moved 

(a)  1  Dowl.  P.  C.  499, 
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from  the  sberifT  himself  that  the  plaintiff  had  recourse  ^2*6^.  ofPUas^ 
to  the  ca.  sa.  at  all. 

ParkEi  B. — It  18  not  necessary  to  decide  in  what  cases 
the  lodging  a  ca,  sa.  may  or  may  not  be  a  supersedeas  of 
a  prior  writ  oiJLfa.  In  the  present  case  there  was  a  period 
during  which  the  sheriff  ought  to  have  executed  the  Ju 
fcUt  and  when  there  were,  to  his  knowledge,  goods  of  the 
defendant  which  he  might  have  taken.  We  cannot  pre- 
clude the  plaintiff  from  having  the  advantage  of  that 
default  in  an  action  against  the  sheriff. 

BoLLAND,  B.— I  am  also  of  opinion  that  this  rule  ought 
to  be  discharged.  There  is  no  doubt  that  a  plaintiff  may 
have  both  writs,  and  avail  himself  of  either  as  he  can : 
that  sufficiently  appears  from  Miller  v.  PamelL  Then 
there  is  nothing  done  here  to  deprive  the  plaintiff  of  the 
operation  of  the  first.  The  sheriff  is  not  told,  when  the 
ca.  sa.  goes,  that  he  is  not  to  execute  the  JL  /a.  if  he 
can;  and,  when  the  ca.  sa.  is  withdrawn,  that  leaves  the 
^  fa.  to  its  ordinary  operation.  Primrose  v.  Gibson 
shews  that  the  sheriff,  having  the  two  writs,  has  a  right 
to  execute  either. 

GuRMSY,  B.,  concurred. 

Rule  discharged  with  costs. 
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Eseh,  ofPUms, 
1836. 

^      ^  *  Williams  v.  Waring. 

In  debt  on  tfOHN  JERVIS  had  obtained  a  rule  for  setting  aside 

ofsislt^be^  the  writ  of  capias  ad  satisfaciendum  in  this  cause,  and 

dorwS  to*M*^f  discharging  the  defendant  out  of  custody,  on  the  ground 

issL9t,fWith  that  the  indorsement  was  insufficient    The  action  was 

upon  156L  untu  debt  ou  bond,  conditioned  in  a  penalty  of  312/.   Judgment 

suffldent^'^'  was  signed  in  last  Michaelmas  vacation,  and  a  ca.  sa.  issued 

Jud^ent  wu  into  Denbighshire^  which  recited  the  judgment  obtained 

Michaelmas  va-  for  312/1,  and  was  indorsed  to  satisfy  the  sum  of  188/.  ds., 

JaaTday*!^   '  "  ^*^^  further  interest,  from  the  Slst  January  then  in- 

Hiiary  term  B,  gjant,  UDon  156/.,  uutil  paid/' 

warrant  to  take  '     *^  '  *^ 

the  defendant 

deiiv^'to^e  Miller  shewed  cause. — ^The  indorsement  is  sufficient. 
^o7the^*^  The  sum  indorsed  does  not  exceed  the  judgment;  and 
sheriff  of  i)«i-    even  if  it  were  excessive,  the  defendant  would  have  no 

btghshirt  I— 

Held,  that  the    right  to  set  it  aside  altogether,  but  only  for  the  excess. 

defendant  wai 
charged  in  exe- 
cution In  due  J.   Jervis,   contri^.— The  sum    for   which  the  defen- 

time. 

dant  has  been  taken  is  left  entirely  in  uncertainty,  so  that 
the  sheriff  cannot  know  when  he  is  to  discharge  him ;  he 
is  to  keep  him  until  payment  of  the  interest  as  well  as 
principal,  which  may  grow  at  length  to  exceed  the  penally. 

Per  Curiam. — The  defendant  can  easily  pay  or  tender 
what  he  considers  to  be  the  whole  amount  due ;  if  that  is 
refused,  it  will  be  time  enough  for  him  to  apply  to  the 
Court  The  writ  ought  not  at  all  events  to  be  set  aside 
altogether,  but  only  for  so  much  as  is  excessive. 

J.  Jervis  then  objected,  that  the  defendant  had  not 
been  charged  in  execution  in  due  time.  The  judgment  has 
reference  to  Michaelmas  Term ;  the  defendant  must  be 
charged  within  two  terms  inclusive.    Here,  the  warrant 
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was  delivered  on  the  last  day  of  Hilary  Term,  but  only  to  &eA.  of  PUa», 
the  deputy^heriff  in  London.  ^  *^'  ^ 

Williams 

Lord  Abinoer,  C.  B.— It  is  the  same  thing  as  to  the      wawmo. 
sheriff  himself. 

Rule  discharged  with  costs. 


SoLLT  and  Another  9.  Neish. 

Assumpsit  to  recover  the  sum  of  50002.1  for  money  Jsmmptu,  to 
had  and  received  to  the  use  of  the  plaintiffs.  Plea,  as  to  so  "^"Zj^^d 
much  of  the  said  declaration  as  relates  to  the  sum  of  '"*  received.— 

Flea,  as  to  the 

fiOOO/.,  therein  stated  to  have  been  received  by  the  de-  sum  of  5000/. 

fendant  for  the  use  of  the  plaintiff,  actio  non  ;  because  tion  mentioned, 

he  says  &c.,  that  the  said  money  so  received  by  the  de-  J^Jn^rewhr*? 

fendant  was  the  amount  of  the  proceeds  of  the  sale  by  ^x  ^^^e  defen- 

him  of  divers  goods  and  chattels  ;  to  wit,  200  tons  of  flax,  piaintirs  use, 

consigned  to  and  deposited  with  the  said  defendant,  by  lo  w«i>^'*by'' • 

certain  persons  trading  under  the  style  and  firm  of  Petrie  ^**®  defendant 

*^  .  '***  '**«  amonnt 

^  Chapmant  ^  ^nd  for  their  own  goods  and  chattels,  with  of  the  proceeds 
the  knowledge  and  assent  of  the  said  plaintiffs ;  but  which,  ^ds  oDnsigoed 
in  fact,  were  the  goods  and  chattels  of  the  said  Petrie  ^  ^^^™  ^y 
Chapman,  and  the  said  plaintiffs  jointly,  upon  the  terms  c.  as  their  oim 
and  conditions  of  the  said  goods  and  chattels  being  a  piaintirs  know- 
security  for  any  money  the  said  defendant  might  advance  to  (bJ5*^hJ^i!^"^' 
the  said  Messrs.  Petrie  8c  Chapman;  with  power  of  sale  to  ^^  ^«re  the 

'  *^  goods  of  p.  ^ 

C.  and  the 
plaintifi  Jointly,)  as  a  security  for  any  money  the  defendant  might  advance  to  P.  4"  C,i  with 
power  of  sale  to  reimburse  himself  for  snch  advances ;  that  be,  not  knowing  that  the  plaintift  bad 
any  interest  in  the  goods,  made  advances  to  P.  ^  C  to  the  amount  of  60002.,  on  tlie  security  of 
the  goods,  which  be  afterwards  sold,  and  thereby  offered  to  set  off  the  amount  of  the  advances 
against  the  damages  claimed  by  the  plaintiff.  Replication,  de  injuridi  and  new  assignment,  that 
the  plaintiA  brought  their  suit,  not  only  for  the  proceeds  of  the  sale  of  the  goods  mentioned  in 
the  plea;  but  also  for  money  received  by  the  defendant  to  the  plaintiff's  use,  being  the  proceeds 
of  other  goods,  which  the  defendant,  by  a  letter  to  the  plaintifis,  declared  to  be  under  his  care  oa 
their  account 

Heldf  on  demurrer  to  the  replication,  that,  as  the  plea  was  not  matter  of  ezcnsc,  but  a  denial  of 
the  promise  to  the  plaintiff,  and  also  as  it  claimed  an  interest  in  the  money,  ud  d«ri?cd  an  aiitho* 
rity  ftom  the  plaintiff,  the  replication  was  bad. 

H$ld,  altoi  that  the  plea  would  have  been  bad  on  special  demurrer. 
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Exeh.  of  PUat,  reimburse  himself  for  any  such  advances.  And  the  said 
^  defendant  further  says,  that  he,  believing  the  said  goods 
SoLLT  and  chattels  to  belong  to  the  said  Peifie  ^  Chapman, 
Nei'sh.  and  not  knowing  that  the  said  plaintiffs  were  interested 
therein,  did,  after  the  said  consignment  and  deposit,  and 
before  the  sale  of  the  said  goods,  and  before  he  knew  that 
the  said  plaintiffs  had  any  interest  in  the  same,  make 
divers  advances  of  money  to  the  said  P.  ^  C.  to  a  large 
amount,  to  wit,  to  the  amount  of  6000/.,  on  the  credit  and 
security  of  the  said  goods  and  chattels ;  and  the  same  re- 
maining unpaid,  he  did  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  sell  the  said  goods 
and  chattels,  and  receive  the  said  money  in  the  said  de- 
claration and  commencement  of  this  plea  mentioned,  such 
being  the  proceeds  thereof.  And  he  further  says,  that  he 
is  ready  and  willing,  and  hereby  offers,  to  set-off  and  allow 
to  the  said  plaintiffs  the  said  amount  of  the  said  advances, 
which  still  remains  due,  owing,  and  unpaid,  to  the  said  de- 
fendant, and  greatly  exceeds  the  said  money  in  the  said  de- 
claration and  commencement  of  this  plea  mentioned,  against 
the  amount  of  the  damages  sought  to  be  recovered  by  the 
plaintiffs,  in  respect  of  the  sum  of  money  in  the  said  de- 
claration first  mentioned.    Verification. 

Replication,  as  to  the  said  plea  of  the  said  defendant 
by  him  above  pleaded  to  the  said  sum  of  5000^  therein 
mentioned,  the  said  plaintiffs  say,  precludi  non,  &c. ;  be- 
cause they  say,  that  he,  the  said  defendant,  of  his  own 
wrong,  and  without  the  cause  by  him  in  that  plea  alleged, 
broke  his  said  promise  and  undertaking,  as  to  the  last- 
mentioned  sum  of  money,  in  manner  and  form  as  the  said 
plaintiffs  have,  in  their  said  declaration,  in  that  behalf  com- 
plained against  him:  concluding  to  the  country.  And  the 
said  plaintiffs  further  say,  that  they,  the  said  plaintiffs, 
brought  their  said  suit  against  the  said  defendant,  not 
only  for  the  recovery  of  the  money,  the  proceeds  of  the 
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sales  of  the  said  goods  and  chattels  in  the  introductory  ^ch.  of  PU<u, 
part  of  the  said  second  plea  mentioned,  but  also  for  that, 
the  defendant,  on  the  day  and  year  aforesaid,  was  indebted 
to  the  said  plaintiffs  in  5000/.  for  money  before  then  re- 
ceived by  the  said  defendant  to  the  use  of  the  plaintiffs, 
and  being  the  proceeds  of  certain  sales  before  then  made 
and  effected  by  the  said  defendant  of  divers,  to  wit,  200 
tons  of  flax,  the  respective  cargoes  of  certain  vessels,  called 
the  Orb  and  EUza^  respectively,  and  which  said  flax, 
before  the  said  sales  thereof  so  made  by  the  said  de- 
fendant, to  wit,  on  &c.,  the  said  defendant,  by  a  certain 
letter,  addressed  by  him  to  the  said  plaintiffs,  declared  to 
be  under  his,  the  said  defendant's,  care,  on  the  account  of 
the  said  plaintiffs ;  and  that  he,  the  said  defendant,  should 
hold  the  same,  according  to  any  instructions  the  said 
plaintiffs  might  be  pleased  to  give  the  said  defendant  for 
the  sale  thereof.  And  being  so  indebted,  he,  the  said  de- 
fendant, in  consideration  thereof,  afterwards,  to  wit,  on  &c., 
promised  to  pay  the  last-mentioned  sum  of  money  to  the 
said  plaintiffs,  in  manner  and  form  as  the  said  plaintiffs 
in  their  said  declaration  have  complained  against  him ; 
and  which  said  last-mentioned  money,  so  had  and  received 
by  the  defendant  for  the  said  plaintiffs*  use,  and  above 
newly  assigned,  is  other  and  different  money,  and  the 
proceeds  of  other  and  different  sales  than  those  in  th6 
said  plea  of  the  said  defendant  mentioned.  Verification. 
Demurrer,  assigning  for  cause,  that  the  replication  and 
new  assignment  were  double,  and  contained  several  and 
distinct  answers  to  the  said  last  plea  of  the  said  defendant, 
and  that  the  replication  did  not  traverse  or  deny  any  dis- 
tinct fact  or  facts,  but  put  the  whole  of  the  allegations  in 
the  plea  in  issue^  and  also  in  the  new  assignment  alleged 
matter  in  avoidance  of  the  plea,  and  so  proposed  ^  double 
answer  thereto.  And  also  for  that  the  plaintiffs  had  not 
expressly  or  distinctly  denied  or  confessed  and  avoided 
any  of  the  allegations  in  the  plea,  &c. 
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Exeh.  rf  PUat,      Joinder  in  demurrer. 

^  The  points  stated  for  argument  on  the  part  of  the  plain- 
SoLLT  tiff  were>  that  the  replication  and  new  assignment  were 
Neisb.  not  double,  inasmuch  as  the  replication  applied  to  a 
different  subject  from  that  in  the  new  assignment ;  and 
further,  that  the  replication  was  right  in  traversing  the 
whole  matter  of  the  plea,  which,  though  consisting  of 
several  facts,  amounted  to  one  defence  only.  The  plaintiffs 
further  submitted  that  the  defendant's  plea  was  bad,  in- 
asmuch as  it  admitted  a  sale  of  the  plaintiffs'  goods,  and 
a  receipt  of  the  proceeds  by  the  defendant,  but  did  not 
shew  any  authority  to  sell. 

The  case  was  argued  in  Easter  Term  last,  by  Wight" 
man,  in  support  of  the  demurrer,  and  by  Matde  contra. 
The  Court  took  time  to  consider,  and  the  judgment  of  the 
Court  was  now  delivered  by 

Lord  Abingkr,  C.  B. — On  the  argument  of  this  case 
during  the  last  term,  the  principal  question  discussed  was, 
whether  the  plaintiff  could  make  a  new  assignment,  as 
well  as  traverse  the  allegations  in  the  plea,  by  the  general 
replication.  The  objection  to  the  form  of  that  general 
replication  was  not  much  pressed  by  the  learned  coun- 
sel for  the  defendant,  but  it  appearing  to  the  Court  to  be 
very  doubtful  at  least  whether  the  form  of  it  was  proper, 
it  was  suggested  to  the  counsel  on  both  sides,  that  they 
should  amend ;  but  as  we  understand  that  they  decline  to 
do  so,  it  is  now  necessary  to  give  the  judgment  of  the 
Court. 

The  plea  is  clearly  bad  as  amounting  to  the  general 
issue.  It  denies  the  plaintiffs'  sole  right  to  the  money  said 
to  be  had  and  received  to  their  use  in  the  declaration.  It 
consbts  therefore  of  a  traverse  of  the  promise  to  the  plain- 
tiffs, which  is  in  effect  the  general  issue;  and  it  goes  on 
afterwards  to  allege,  that  the  defendant  retains  the  money 
sought  to  be  recovered  as  his  own,  to  pay  his  advances. 
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and  that  pursuant  to  the  plaintiffs*  licence  or  abthority;  B*ch.  of  PUas^ 
for  such  is  the  effect  of  the  plea.     But  the  mode  of  stat-  ^ 

ing  this  is  again  the  general  issue ;  because  it  amounts  to  a  Sollt 
denial  that  the  proceeds  of  the  sale  were  money  had  and  Nkisb. 
received  to  the  plaintiffs'  use,  and  consequently  to  a 
denial  of  the  facts  from  which  any  promise  could  be  im- 
plied. But,  supposing  this  to  be  otherwise,  and  that  the 
latter  part  of  the  plea  could  be  considered  as  pleaded  by  way 
of  confession  and  avoidance,  this  plea  would  still  unques- 
tionably be  bad,  on  special  demurrer,  both  as  amounting 
to  the  general  issue,  and  on  the  other  ground  for  duplicity. 

The  replication  appears  to  us  to  be  bad  for  two 
reasons. 

First,  The  plea  does  not  contain  matter  of  excuse  for 
the  defendant's  breach  of  promise,  but  a  denial  of  the  pro- 
mise to  the  plaintiffs.  If  the  replication  was  framed  with  an 
intention  to  put  in  issue  all  the  matters  alleged  in  the  plea, 
it  has  failed  of  its  object ;  for  it  cannot  be  considered  as 
part  of  the  cause  of  the  breach  of  promise  to  the  plaintiffs, 
that  the  promise  was  not  made  to  them ;  and  if  it  be  not 
traversed  in  the  replication,  but  confessed,  it  is  not  avoided ; 
and  then  the  said  fact,  stated  in  the  plea  and  confessed  by 
the  replication,  is  an  answer  to  the  action.  This  objec- 
tion falls  under  the  last  cause  of  special  demurrer. 

Secondly f  If  we  are  to  apply  the  same  rules  of  pleading 
to  actions  of  assumpsit,  which  have  been  established,  as  to 
actions  of  trespass,  by  Crogate's  case  (a),  and  to  replevin, 
by  others,  this  plea  falls  under  two  of  the  exceptions 
therein  mentioned,  for  the  defendant  claims  an  interest  in 
the  money,  and  also  by  the  defendant's  plea,  authority  is 
immediately  derived  from  the  plaintiff^\ 

The  general  replication  is  therefore  bad. 

The  other  question,  whether  the  new  assignment  is  bad 
as  being  double,  it  is  unnecessary  to  decide,  as  we  think 

(a)  8  Coke,  666. 
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jbmA.  rf  Pkas,  the  replication  bad.     The  plaintiffs  may,  however,  still 
^    amend  on  payment  oF  costs,  as  there  is,  no  doubt,  a  real 
Solly        question  between  the  parties  to  be  tried. 

V. 

Neish. 


Indorsee  against 
drawer  of  a 


Noel  v.  Rich. 

Assumpsit  on  a  biU  of  exchange  for  100/.,  dated 
buiofwchange.  ^^^^  October,  1884,  drawn  by  the  defendant  upon  and 
piea---thatthc^  accepted  by  Wiiliam  Boyd,  Esq.,  payable  six  months  after 
dorseroent  was  date  to  the  defendant's  order,  indorsed  by  him  to  M.  Neuh 
the  defendant  *^^9  ^V  ^cwton  to  John  Letois,  and  by  Lewis  to  the  plaintiff. 
^\uVa.  ^*  Plea— that  Boyd  accepted  the  bill  for  the  accommodation 
(not  a  party  to  of  the  defendant,  and  without  any  value  or  consideration ; 
get  it  discounted  that  the  indorsement  by  the  defendant  was  an  indorse- 
feluduienUy!'''  ™«"*  *"  ^^^^'^  *a^  *«  defendant  never  deKveredthe  bill 
and  in  violation  to  NewtOH,  but  delivered  it  to  one  Lewis  Levy,  and  the 

of  that  special  .  ^ 

purpose,  deli-  Said  Lewis  Levy  then  received,  and  from  thence  until  one 
secure'a  debt  Lawrence  Levy,  as  thereinafter  mentioned,  first  became 
B**  ©fall  which  P*^®'^'^®^  thereof,  held  the  same  for  a  specific  purpose, 
the  plaintiff  had  for  the  Sole  use  and  benefit  of  the  defendant,  and  not 
on  general  de-  Otherwise ;  to  wit,  for  the  purpose  and  in  order  that  he 
"m  wM  bid  **^  the  said  LewU  Levy  might  get  the  bill  discounted  for  the 
jr  not  shewing  defendant,  and  that  he  should  deliver  and  pay  the  pro- 

disdnctly  that  ,       ,  ^  ,      ,.  .  ,         ,    ..      , 

the  defendant  ceods  thereof  upon  such  discounting  to  the  defendant ; 
foVfbe  bill.  "^  ^^  ^^  which  the  said  Lawrence  Levy,  before  and  at  the 
&m6fe,  thata     jj^^  when  the  said  bill  was  delivered  to  him  as  therein- 

replication  to 

Buch plea, '< that  after  mentioned,  had  notice;  that  the  said  Lewis  Levy 

broke  his  pro-     fraudulently  and  covinously,  in  violation  of  good  faith, 

t"e^ause*a^       *"*^  Contrary  to  the  said  purpose  for  which  he  received 

legidbyhimin  the  Said  bill,  afterwards,  to  wit,  on  the  12th  October, 

good.    '  1834,  delivered  the  same  to  the  said  Lawrence  Levy,  and 

the  said  Lawrence  Levy  took  and  received   the   same 

from  the  said  Lewis  Levy,  upon  other  and  different  terms, 

and  without  discounting  the  same  for  the  defendant,  and 
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contrary  to  the  said  special  purpose,  and  in  breach  and  viola-  Exeh,  of  Pieas^ 
tion  thereof,  to  wit,  for  the  purpose,  and  under  colour  and 
pretence  of  securing  a  debt  then  alleged  to  be  due  from 
the  said  Letcis  Levy  to  the  said  Lawrence  Levy:  and 
that  the  said  M.  Newton^  John  Lewis,  and  the  plaintiff, 
before  and  at  the  time  when  the  said  bill  was  so  indorsed  to 
them  respectively  as  aforesaid,  and  when  they  first  respec- 
tively received  the  same,  had  notice  of  the  premises  afore- 
said ;  and  this  the  said  defendant  is  ready  to  verify,  &c. 
Replication,  that  the  defendant  broke  his  promise  without 
such  cause  as  was  by  him  in  his  said  plea  alleged;  conclud- 
ing to  the  country. — Demurrer  and  joinder.  The  ground 
of  demurrer  stated  in  the  margin  was,  that  the  general  de- 
nial or  replication  of  de  injurid,  in  an  action  of  assumpsit, 
to  a  plea  consisting  of  several  matters  and  causes,  consti- 
tuting one  entire  defence,  was  not  admissible,  and  could 
not  be  replied. 

Crowder,  in  support  of  the  demurrer. — First,  the  plea 
is  good.  It  shews  that  the  bill  has  passed  into  the  plain- 
tiff's hands  by  means  of  a  fraud,  contrary  to  the  special 
purpose  for  which  it  was  indorsed  by  the  defendant,  and 
there  is  an  averment  of  notice  to  the  plaintiff;  so  that  he 
is  suing  on  a  bill  which  he  knew  got  into  Lawrence  Levy^s 
hands  in  violation  of  good  faith.  He  cannot,  therefore, 
maintain  his  action,  even  if  he  has  given  value. 

Secondly,  The  replication  is  bad.  It  is  an  experiment 
to  introduce  into  cases  of  contract  a  form  of  pleading 
applicable  to  cases  of  tort.  This  is  in  eflfect  a  repli- 
cation de  injurid;  and  all  the  authorities  in  which 
that  replication  has  been  the  subject  of  discussion,  from 
Crogat^s  case  (a)  downwards,  apply  only  to  torts.  [Lord 
Abinger,  C.  B. — This  is  not  in  the  ordinary  form  of  the 
replication  de  injurid;  it  does  not  say  that  the  defendant 
acted  of  his  own  wrong,  but  that  he  broke  his  promise, 
(a)  8  Rep.  66.    See  2  Saund.  295  b. 
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Exch,  of  Pleat,  without  the  cause  alleged.  The  real  question  is,  whether 
^  the  plaintiff  had  a  right  to  put  in  issue  all  the  facts  stated 
Noel  in  the  plea.]  Wherever  the  defendant  claims  an  interest, 
BicH.  or  justifies  the  act  complained  of,  the  plaintiff  is  not  allowed 
to  reply  de  injurid.  [Lord  Abinger,  C.  B. — Is  not  this 
plea  wholly  matter  of  excuse  ?]  It  is  a  plea  equivalent  to 
the  general  issue,  not  in  confession  and  avoidance ;  the 
defendant  says,  in  effect,  that  he  never  made  the  implied 
promise  to  the  plaintiff  alleged  in  the  declaration,  and  there* 
fore  he  did  not  break  it.  That  denial  the  plaintiff  does 
not  meet,  but  only  says  the  defendant  broke  his  promise 
without  the  cause  alleged.  If  the  plea  had  been  a  defence 
arising  out  of  matter  subsequent  to  a  bond  fide  holding  of 
the  bill,  the  case  would  have  been  different ;  as  it  is,  it 
amounts  to  saying,  that  before  action  brought  something 
occurred  which  justified  him,  the  defendant,  in  withhold- 
ing payment  of  it  altogether.  The  replication  is  opposed 
to  the  principle  of  the  new  rules,  which  was  to  get  rid  of 
cumulative  issues,  and  put  the  specific  points  in  issue  on 
the  record.  Hooker  v.  Nye  (a)  is  an  authority  that  it  is 
bad,  if  at  all,  on  general  demurrer. 

J.  Bayletff  contra. — ^The  plea  is  clearly  bad*  There  is 
no  allegation  from  which  it  appears  that  the  bill  never  was 
discounted  for  the  defendant,  or  that  he  has  not  in  fact 
received  the  proceeds.  For  aught  that  appears,  he  may 
have  had  the  whole  value  of  the  bill  from  Leuns  Levy. 
But  the  replication  is  also  good.  All  the  matters  stated 
in  the  plea^constitute  but  one  ground  of  defence.  Crisp  v. 
Griffith  (6).  The  plaintiff  could  not  put  in  issue  less  than 
the  whole  of  that  entire  defence.  Of  all  the  facu  alleged 
in  the  plea,  there  is  but  one  only,  viz.  that  of  notice, 
which  is  not  more  within  the  defendant's  knowledge  than 
the  plaintiff's.    The  Court  will  hardly  drive  the  plaintiff 

(a)  1  C.  M.  &  R.  258.  (6)  Ante,  150. 
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to  the  injustice  of  taking  issue  on  the  one  only  fact  which  Exeh.  if  PUat, 

he  knows  of,  when  all  the  others  may  be  equally  false.  ,  ^^^'  ^ 

CtBrien  v.  Saxon  (a),  Selhy  ▼•  Bardons  (A),  Piggoii  ▼.  nobl 

Kemp  (c)s  are  authorities  to  show  that  this  replication  is  .  i^,''^ 
good. — The  Court  here  called  on 

Crowder  to  support  the  plea. — The  question  is,  whether 
this  plea  is  not,  at  all  events,  good  on  general  demurrer. 
[Lord  Abinger,  C.  B. — It  is  quite  consistent  with  every 
thing  alleged  in  it,  that  Lewis  Levy,  after  all  this,  told 
you  what  he  had  done,  held  himself  accountable  to  you, 
and  paid  you  the  amount  before  the  commencement  of  the 
action.]  In  that  case  there  could  be  no  fraud  on  the 
defendant;  but  this  plea  amounts  to  a  general  allega- 
tion of  fraud.  It  is  not  necessary  to  exclude  every  possi- 
bility: the  plea  discloses,  at  all  events,  enough  to  call 
upon  the  plaintiff  to  show  that  the  defendant  had  value* 

Lord  Abingbr,  C.  B. — I  am  of  opinion  that  this  plea  is 
bad.  The  substantial  defence  is,  that  the  defendant  was 
a  party  to  the  bill  without  receiving  any  consideration ; 
but  every  fact  stated  by  him  may  be  true,  and  yet  it  may 
be  true  that  he  had  a  good  and  sufficient  consideration 
for  the  bill,  and  that  Lewis  Levy  paid  him  the  amount 
after  all  the  transactions  stated  in  the  plea.  All  he  says 
is,  that  the  bill  was  not  discounted  for  him  by  Lewis 
hevy  according  to  his  undertaking.  Perhaps,  on  the  old 
plea  of  the  general  issue,  that  might  have  been  sufficient 
pritnd  facie  evidence  to  cast  on  Lewis  Levy  the  obliga- 
tion of  showing  that  he  gave  consideration ;  but,  in  plead- 
ing, the  party  must  allege  all  that  substantially  amounts 
to  a  defence.  Here  he  does  not  do  so,  and  on  that 
ground  it  appears  to  me  that  the  plea  is  bad.  And  if  it 
were  good,  I  am  very  much  disposed  to  think  that  the 

(a)2B.&C.  906;4D.&R.579.      (5)  3  B.  &  Ad.  19;  1  C.  &  M.  500. 
(c)  IC.&M.  197. 
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Etch,  of  Pieatt  replication  is  also  good.  The  objection  to  it  is  one  merely 
of  form :  it  is  said  the  plaintiff  alleges  only  that  the  de- 
fendant broke  bis  promise,  whereas  the  plea  goes  to  sbow 
he  never  made  it.  Under  the  general  issue,  no  doubt,  a 
party  might  defend  himself  by  showing  either  that  he  did 
not  make,  or  that  he  did  not  break,  the  promise  alleged. 
But  the  new  rules  have  introduced  greater  strictness  and 
precision;  and  if  a  defendant  intends  to  allege  that  be  had 
a  reason  for  breaking  his  promise,  he  must  shew  that  dis- 
tinctly on  the  face  of  his  plea.  Now,  if  a  man  puts  his 
name  to  a  bill  of  exchange,  that  is  primd  facie  a  promise, 
as  it  is  a  transferable  security,  to  pay  the  holder ;  a  pro- 
mise resulting,  as  matter  of  law,  from  the  nature  of  the 
instrument.  All  the  cases,  therefore,  except  ^here  the 
promise  is  denied  by  denying  the  handwriting,  are  pro- 
periy  matter  of  excuse  for  the  non-performance  of  the 
promise.  Then  the  question  is,  whether  the  plaintiff  is  not 
at  liberty  to  put  in  issue  all  the  facts  which  make  up  that 
excuse,  and  conclude  to  the  country  ?  if  he  is,  it  matters 
not  by  what  form  of  words  it  is  done,  if  he  substantially 
puts  all  the  facts  in  issue.  I  think  he  may  so  reply,  and 
that  the  replication  in  this  case  sufficiently  supports  the 
declaration.  The  defendant  does  not  deny  the  indorse- 
ment, which  is  the  primd  /ade  promise ;  then  the  plain- 
tiff says,  the  reason  given  by  the  defendant  for  breaking 
that  promise  is  not  true. 

BoLLAND,  B. — I  am  also  of  opinion  that  this  plea  is 
bad.  The  defence  of  want  of  consideration  is  only  stated 
argumentatively,  and  the  Court  is  called  upon  to  draw 
an  in&sence  in  favour  of  the  defendant  from  the  facts 
stated.  But  it  is  consistent  with  those  facts,  that  Lewis 
Levy  may  have  gone  back  to  the  drawer,  and  told  him  all 
he. had  done,  and  said,  ''  I  will  pay  you  notwithstanding." 
It  does  not  at  all  appear  that  the  defendant  has  not  been 
paid :  that  ought  to  have  been  shewn  distinctly. 


TRINITY  TERM,  5  WILL.  IV.  365 

Aldbrsou,  B— I  agree  that  the  plea  is  bad»  for  £m*.  rfPkmt. 
the  reasons  that  have  been  given.  I  think  also, 
that  the  replication  is  good.  The  plea  amounts^  in  truth, 
to  an  allegation  that  the  plaintiff  is  not  a  person  who  has 
a  right  to  sue.  The  replication  says,  the  defendant  did 
break  his  promise,  and  the  cause  alleged  by  him  why  the 
plaintiff  is  not  a  person  having  a  right  to  sue,  is  not  true. 
In  substance  it  is  good,  though  it  is  not,  perhaps,  in  the 
precise  form  suited  to  the  case. 

GuRNEY,  B. — I  am  clearly  of  opinion  that  the  plea  is 
bad. 

Judgment  for  the  plaintiff. 


Bate  r.  Botten. 

vOHN  JERVIS  shewed  cause  agaiqst  a  rule  which  had  The  defen- 
been  obtained  by  R.  V.  Richards,  for  setting  aside  the  s^ul^J" 
judgment  of  non-pros.  signed  in  this  cause,  for  irregularity,  ff*'^*'^*'! 
with  costs.  It  appeared  from  the  affidavits,  that  the  writ  thepUintiffgaTe 
of  summons  was  served  on  the  4th  November;  the  de-  the  imguhuity, 
fendant  entered  an  appearance  in  due  time,  but  with  a  to^eMmSTiS 
mistake  in  the  names  of  the  parties.  The  plaintiff's  attor-  oomctit;  tut 

iDsteeu  of 

ney  gave  the  defendant's  attorney  notice  that  the  appear-  doing  lo,  enter- 
ance  was  irregular,  and  desired  him  to  examine  and  cor-  ^^^auuse  in  the 
rect  it,  which  he  promised  should  be  done.  On  the  SOth  22^  h^i^a^ 
January f  however,  a  new  appearance  was  entered  at  the  demuded  a  de- 
office  in  a  fresh  book,  and  a  declaration  demanded ;  and  the  plaintiff  not 
the  plaintiff  not  declaring  within  the  following  term,  judg-  ^^^  ^^^ 
ment  of  non-pros,  was  signed. — ^He  contended  that  that  dantiignedjudg- 

ment  of  non- 

judgment  was  regular.  The  defendant  could  not  alter  the  pro*.  The  Court 
appearance  in  the  office-book ;  all  that  could  be  done  was  to  l^^^^a^^I 

ance  might  have 
been  corrected  in  the  book,  and  let  aiide  the  judgment  of  nen-pro*,  the  cotU  to  be  coiti  in  the  cause. 
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Mgek,  qf  Pieoi,  enter  a  new  appearance«  and  that  was  done  within  time, 
according  to  the  statute;  for  though  the  plaintiff*  may 
enter  an  appearance  for  the  defendant  after  the  expira- 
tion of  the  eight  days,  the  defendant  himself  has  until  the 
end  of  the  next  term  to  do  so.  Then  the  plaintiff)  instead 
of  searching  for  the  new  appearance,  chose  to  go  back  to 
the  old  one,  which  the  defendant  had  no  power  to  alter. 
[Parket  B. — The  officer  tells  us  that  in  such  a  case  the  old 
appearance  would  be  corrected].  At  all  events  the  pro- 
ceedings are  in  no  respect  irregular. 

Lord  Abinoer,  C.  B. — The  justice  of  the  case  will  be 
to  set  aside  the  non-pros,  and  let  the  costs  be  costs  in  the 
cause. 

Rule  absolute  accordingly  (a). 

(a)  This  case  again  came  be-  to  apply  to  amend  the  appearance, 

fore  the  Court   in    Michaelmas  and  that  the  officer  had  so  certi- 

Term,  when  the  Court  repeated  fied  in  this  case  in  Trinity  Term 

what  they  before  said,  that  the  last, 
defendant  ought  in  such  a  case 
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Thorp  r.  Cole  and  Others.  1835. 

Assumpsit.    The  declaration  stated,  that  whereas  An  agrcemenc 
heretofore,  to  wit,  on  the  15th  Aprils  1834,  by  a  certain  redtedthata 

rate  had  been 
made  and  al- 
lowed for  the  relief  of  tbe  poor  of  the  parish  of  H. ;  and  that  the  plaintiff,  a  parishioner,  was  rated 
fer  several  messuages  &c  in  aid  of  such  rate ;  and  that  the  plaintiff,  cnnceiving  himself  to  be  orer- 
rated,  had  given  notice  to  the  defendants,  the  churchwardens  and  overseers  of  the  parish,  of  hia 
intention  to  appeal  against  the  rate  at  the  next  general  sessions  of  the  peace  for  the  county ;  and  that 
the  defendants  did  intend  to  defend  the  same ;  but  that,  in  consequence  of  the  parties  thereto  agree- 
ing to  leave  the  examination  of  the  rate  and  all  matters  in  dispute  between  them  as  stated  in  the 
■aid  notices,  to  arbitration,  no  appeal  was  entered  against  the  rate  as  by  law  required ;  and  that  the 
parties,  in  order  to  put  an  end  to  all  further  expense,  and  to  prevent  litigation  respecting  such 
poors*  rate,  and  in  order  to  settle  and  asceruin  tbe  subject  of  the  said  poors'  rate,  and  the  equality  or 
inequality  thereof,  ao  far  as  related  to  the  charges  therein  made  on  the  plaintiff,  as  compared  with 
the  rate  made  on  the  other  persons  mentioned  in  the  notice  of  appeal,  had  agreed  to  leave  the 
same  matters  in  diSerence  between  the  parties  thereto  to  arbitration.  The  agreement  then  wit- 
nessed that  the  defendants,  (as  far  as  they  lawfully  might  or  could  as  such  churchwardens  and  over- 
seers,) and  the  plaintiff,  did  thereby  severally  and  respectively  mutually  promise  and  agree  to  abide 
by  the  award  of  W.  A,,  R.  D.,  and  P.  B.,  or  any  two  of  them,  to  award  and  determine  of  and 
concerning  the  above  mentioned  matters  in  difference,  and  of  and  concerning  all  and  every 
the  coats,  charges,  and  expenses  of  the  said  agreement,  and  the  counterpart  thereof,  and  of  the 
aaid  notices  of  appeal,  and  of  tbe  said  churchwardens  and  overseers,  inconsequence  of  such  noticet 
of  appeal,  and  of  their  preparation  to  resist  such  appeal  and  to  support  the  rate,  and  all  matten 
relating  thereto  respectively,  so  that  they  or  any  two  of  them  noiade  their  award  before  the 
5th  of  May  then  next;  the  costs  of  the  arbitration  and  the  award  to  be  in  the  discretion  of  the  arbi- 
trators :  and  it  was  thereby  further  agreed  that  that  agreement  and  submissioii  should  be  made  a 
role  of  the  Court  of  JT.  B.  Tbe  arbitrators  took  upon  themselves  the  burthen  of  the  award,  and 
the  time  for  making  the  award  was  by  agreement  enlarged  to  tiie  5th  of /aae,  before  which  day 
they  published  their  award  of  and  concerning  the  premises  and  matters  to  them  relenned,  whereby 
they  awarded  that  tbe  defendants  should,  on  delivery  of  that  award,  pay  onto  T,  E.  P.,  attor- 
ney for  the  plaintiff,  16^  ]2i. — his  bill  already  delivered,  and  the  amount  of  tbe  costs  of  the  said 
T.  B,  F,  attending  that  arbitration,  and  of  the  procuring  the  signatures  of  his  client  and  the  other 
parties  to  the  said  enlargement  of  time ;  and  they  further  directed  that  the  defendants  should  deduct 
Irom  the  amount  charged  upon  the  plaintiff  in  all  future  rates  the  sum  of  10«.,  and  return  to  the 
plaintiff  the  sum  of  lOi.  for  every  rate  granted  and  paid  by  him  since  the  then  scheme  had  come 
into  operation.  The  award  further  directed,  that,  as  a  dispute  was  made  with  regard  to  tbe  quantity 
of  the  lake  occupied  by  the  plaintiff,  the  quantity  should'  be  ascertained  by  the  parish,  and  the  rate 
altered  accordingly,  agreeable  to  tbe  price  per  acre  as  set  against  the  said  lake  by  the  arbitrators 
in  a  schedule  to  tbe  award.  To  a  declaration  on  the  above  award,  the  defendants,  after  setting 
oat  the  submission  and  award  at  lull  length,  pleaded  as  follows : — '*  And  the  defendants  in  fact 
say,  that  the  award  is  bad  and  void  in  law,  and  this  they  are  ready  to  verify." 

On  demurrer  to  this  plea,  held  that  it  was  good  in  point  of  form  and  substance. 

Held,  also  {Ptwke,  B.,  diuetUiemte),  that  the  submission  and  award  were  bad,  inasmuch  as  the 
main  object  of  the  reference,  namely,  the  rate,  was  not  by  law  capable  of  being  referred  to  tbe  deci- 
aion  of  an  arbitrator;  that  the  costs  incurred  were  merely  incidental  to  the  determination  of  the 
former  question;  and  that  the  consideration  for  the  submission  therefore  wholly  failed. 

Held,  also,  by  Lord  Abrnger^  C.  B.,  that  the  award  was  bad,  in  directing  the  cburchwardens 
and  overseers  to  return  and  refund  to  the  plaintiff  10s.  on  each  rate  made  since  the  new  scheme 
had  come  into  operation,  as  that  was  not  binding  upon  them,  inasmuch  as  they  could  not  by  law 
do  so,  and  there  was  no  power  to  make  them  obey  the  award  in  this  respect.  That  the  direction, 
that  the  quantity  of  tbe  Uke  occupied  by  the  plaintiff  should  be  ascertained  by  lAeporuA,  was  also 
too  vague  and  uncertain,  and  left  it  in  doubt  by  whom  it  was  to  be  done. 

Held,  by  Parke,  B.,  that,  notwithstanding  the  reference  of  the  rate  was  not  binding  on  the 
churchwardens  and  overseers,  the  submission  and  award  were  still  valid  as  to  the  other  matters  in 
difference  referred  tn  the  arbitrators: — and  that  the  asceruining  the  quantity  of  the  lake  was  a  mere 
ministerial  act,  which  might  be  delegated  to  another,  and   tbe  award  was  not  invalid  in  this 
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Eseh.  of  Phat,  agreement  then  made  and  entered  into  between  the  defen- 
dants^ therein  described  as  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Holywell  with  Needing- 
worth,  in  the  county  o{  Huntingdon,  of  the  one  part,  and 
the  plaintiff  and  Edward  Thorp  of  the  other  part: — after 
reciting,  that,  on  or  about  the  ^Oth  day  of  January  then 
last  past,  a  rate  was  made  and  allowed  for  the  relief  of  the 
poor  of  the  above-named  parish ;  and  that  the  said  plaintiff 
and  Edward  Thorp  were  respectively  rated  for  several 
messuages,  cottages,  lands,  pastures,  closes,  and  garden 
grounds  there,  in  aid  of  the  said  rate ;  and  that  the  said 
plaintiff  and  Edward  Thorp,  conceiving  themselves  to  be 
overrated  for  the  said  property,  and  much  more  in  propor- 
tion than  several  other  parishioners  named  in  their  respec- 
tive notices  of  appeal  thereinafter  mentioned  for  their  mes« 
suages,  lands,  and  hereditaments  there,  and  conceiving  the 
said  rate  in  many  other  respects  to  be  unjust,  unfair,  and 
partial,  did,  on  the  26th  March  then  last,  severally  give  a 
notice  to  the  defendants,  the  above-named  churchwardens 
and  overseers,  of  their  respective  intentions  to  appeal  at  the 
next  general  quarter  sessions  of  the  peace  for  the  county 
of  Huntingdon  against  the  said  rate  or  assessment,  and 
alleging  in  their  respective  notices  certain  specified  griev- 
ances and  grounds  of  complaint :  and  that  the  defendants, 
the  said  churchwardens  and  overseers,  believing  the  said 
rate  to  be  a  fair  and  equal  one,  did  intend  to  defend  the 
same,  but,  in  consequence  of  the  said  parties  thereto  agree- 
ing to  leave  the  examination  of  the  said  rate,  and  all  matters 
in  dispute  between  them  as  stated  in  the  said  notices,  to 
arbitration,  as  thereinafter  mentioned,  no  appeal  was  entered 
with  the  clerk  of  the  peace  for  the  said  county  against  the 
said  rate,  as  by  law  was  required ;  and  that  the  said 
parties,  in  order  to  put  an  end  to  all  further  expense,  and 
to  prevent  litigation  respecting  such  poor*s  rate,  and  in 
order  to  settle  and  ascertain  the  subject  of  the  said  poor*s 
rate,  and  the  equality  or  inequality  thereof,  so  far  as  the 
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same  related  to  the  charges  therein  made  on  the  said  Ex9h.  cfPieat, 
plaintiff  and  the  said  Edward  Thorp  respectively,  as  com- 
pared with  the  rate  made  on  the  property  occupied  by 
Simon  Cole,  Samuel  Thorp^  Richard  Dainiree^  Joseph 
Cro«eii,and  the  several  other  persons  named  in  the  said  no« 
tices  of  appeal,  had   agreed   and  did   tiiereby  agree  to 
leave  the  same  matters  in  difference  between  the  said 
parties  thereto  as  stated  in  the  said  notices  of  appeal,  and 
all  things  relating  thereto,  to  the  order,  arbitrament,  and 
final  award   of  William  Abbott^   Robert  Daintree^  and 
Thomas  Bowyer^  as  thereinafter  was  mentioned :  it  was 
by  the  said  agreement  witnessed,  that  the  said  defendants, 
as  far  as  they  lawfully  might  or  could  as  such  church- 
wardens and  overseers,  did  thereby,  for  themselves  and 
their  successors,  and  they  the  said  plaintiff  and  Edward 
Thorp  did  thereby,  for  themselves  severally  and  respec* 
tively  and  for  their  several  and  respective  heirs,  executors, 
and  administrators,  mutually  promise  and  agree  to  and 
with  each  other,  that  they  the  defendants,  the  said  church- 
wardens and  overseers,  and  the  said  plaintiff  and  Edward 
Thorp,  and  each  and  every  of  them,  should  and  would 
from  time  to  time  and  at  all  times  thereafter  obey,  abide 
by,  perform,  fulfil,  and  keep  the  award,  order,  final  end, 
and   determination   of  the  said  William  Abbott,  Robert 
Daintree,  and  Thomas  Bowyer,  or  any  two  of  them,  elected 
and  named  as  aforesaid  by  the  said  parties  in  difference  to 
award,  order,  and  determine  of  and  concerning  the  above 
matters  in  difference,  and  of  and  concerning  all  and  every 
the  costs,  charges,  and  expenses  of  the  said  agreement 
and  of  the  counterpart  thereof,  and  of  the  said  notices 
of  appeal,  and  of  the  said  churchwardens  and  overseers 
in  consequence  of  such  notices  of  appeal,  and  of  their  pre*- 
parations  to  resist  such  appeal  and  support  the  said  rate, 
and  of  all  and  every  matters  relating  thereto  respectively; 
.  so  that  the  said  arbitrators,  or  any  two  of  them,  should 
make  and  publish  their  award,  order,  or  determination,  of 
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Exeh.  of  Phot,  and  concerning  the  premises  in  writing  under  their  hands 
V  \  '  ^  ready  to  be  delivered  to  the  said  parties,  or  to  either  of 
TnoRp  them  requiring  the  samey  on  or  before  the  5th  day  of  May 
Cole.  then  next  ensuing.  And  the  said  parties  thereto  further 
agreed,  that  the  costs  of  the  said  arbitration,  and  award 
to  be  made  in  pursuance  thereof,  should  be  in  the  discre- 
tion of  the  said  arbitrators,  or  such  two  of  them  as  might 
give  in  their  award  concerning  the  same,  who  should 
award  by  whom,  to  whom,  and  in  what  manner  the  same 
should  be  paid.  And  it  was  thereby  further  agreed,  by  and 
between  all  the  said  parties  to  that  agreement,  that  that 
agreement  and  submission  to  arbitration  should  be  made  a 
rule  of  his  Majesty's  Court  of  King* s  Bench  at  Westmin- 
ster, to  the  end  that  the  said  parties  in  difference  should 
be  finally  concluded  by  the  said  arbitration  by  the  said 
agreement  intended,  pursuant  to  the  statute  in  such 
case  made  and  provided.  The  declaration  then  alleged 
mutual  promises  for  the  performance  of  the  agreement, 
and  then  averred,  that  the  said  William  Abbott,  Robert 
Daintree,  and  Thomas  Bowyer,  did  afterwards,  to  wit,  on 
the  day  and  year  first  aforesaid,  take  upon  themselves  the 
burthen  of  the  said  award  and  arbitrament ;  and  that  after- 
wards, and  before  the  5th  of  May,  1884,  it  was  further 
mutually  agreed  between  the  defendants  and  the  plaintiff 
and  the  said  Edward  Thorp,  that  the  time  for  the  said  ar- 
bitrators making  their  said  award  should  be  enlarged  until 
the  5th  otJune,  18S4.  And  the  plaintiff  in  fact  says,  that 
the  said  William  Abbott,  Robert  Dainiree,  and  Thomas 
Bowyer,  did  afterwards,  to  wit,  on  the  5th  of  May,  1884, 
by  writing  under  their  bands,  enlarge  the  time  for  making 
their  award  unto  the  said  5th  of  June,  1834.  And  they 
did  afterwards,  and  before  the  said  5th  of  June,  1884,  to 
wit,  on  the  14th  of  May,  1834,  make  and  publish  their 
award  in  writing  under  their  hands,  of  and  concerning  the 
premises  and  matters  to  them  referred  as  aforesaid,  ready 
^o  be  delivered  to  the  said  parties,  or  either  of  them 
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requiring   the  same:    whereby  they  the  said   fFilUam  s*ek.ofPkMi, 
Abboii,  Robert  Dainiree,  and  I%oma$  Bawyer,  did  awards  *^» 

adjudge,  and  declare  that  the  defendants  should,  on  deli-  Thorp 
very  of  that  award,  well  and  truly  pay  or  cause  to  be  paid  colb. 
unto  TTunnoM  Eseoline  Fisher,  attorney  of  the  plaintiff  and 
Edward  Thorp,  the  sum  of  16/.  ]2f.,  his  bill  already  deli- 
vered, and  the  amount  of  the  costs  and  charges  of  the 
said  T.  E.  Fisher  attending  that  arbitration,  and  of  the 
procuring  the  signatures  of  his  said  clients  and  the  other 
parties  to  the  said  enlargement  of  time ;  and  they  did  thereby 
further  direct,  that  the  defendants  should  deduct  from  the 
amount  charged  upon  the  plaintiff  in  all  future  rates  the  sum 
of  10^.,  and  should  return  to  him  (the  plaintiff)  the  sum  of 
lOf.  for  every  rate  granted  and  paid  by  him  (the  plaintiff) 
since  the  then  scheme  had  been  in  operation :  of  which  said 
award  the  defendants  afterwards,  to  wit,  on  &c.,  had  notice, 
and  the  said  award  was  then  delivered  to  them.  Yet  the 
defendants,  although  often  requested  so  to  do,  have  not, 
nor  hath  either  of  them,  as  yet  paid  to  the  said  T.  E. 
Fisher  the  said  sum  of  16/.  12^.,  his  said  bill  delivered,  or 
any  part  thereof;  and  although  the  costs  and  charges  of 
the  said  T.  E.  Fisher  attending  the  said  arbitration,  and 
of  procuring  the  signatures  of  his  said  clients  and  the  other 
parties  to  the  said  enlargement  of  time  amounted  to  a 
large  sum,  to  wit,  42.  18«.  6</.,  whereof  the  defendants 
afterwards,  and  after  the  making  and  delivery  of  the  said 
award,  to  wit,  on  &c.,  had  notice,  and  were  thereupon  re- 
quested by  the  said  T.  £.  Fisher  to  pay  him  the  same ; 
yet  they  did  not  nor  would  then,  or  at  any  other  time,  pay 
him  the  same  or  any  part  thereof,  but  they  so  to  do  have, 
and  each  of  them  hath,  hitherto  wholly  neglected  and  re- 
fused. And  the  plaintiff  in  fact  further  saith,  that,  although, 
before  the  making  and  entering  into  the  said  first  men- 
tioned agreement,  divers,  to  wit,  one  hundred  rates  had 
been  granted  and  paid  by  the  plaintiff  since  the  scheme 
existing  at  the  time  of  the  making  the  said  award  had  been 
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****•  ^  ^«»  in  operation,  so  that,  under  and  by  virtue  of  the  said  award, 
the  defendants  became  liable  to  return  and  pay  to  the  plain- 
tiff a  large  sum,  to  wit,  50/.,  being  the  sum  of  lOs,  for  every 
rate  so  granted  and  paid  as  aforesaid ;  of  which  premises  the 
defendants  afterwards  and  after  the  making  and  delivery  of 
the  said  award,  to  wit,  on  &c.,  bad  notice ;  yet  the  defen- 
dants have  not,  nor  hath  either  of  them,  as  yet  returned  or 
paid  to  the  plaintiff  the  said  sum  otSOL  or  any  part  there- 
of, but  have  and  each  of  them  hath  hitherto  wholly  ne- 
glected and  refused,  and  still  neglect  and  refuse  so  to 
do,  &c. 

The  defendants  pleaded,  setting  out  the  agreement  and 
the  award  at  full  length.  The  agreement  was  in  the  terms 
stated  in  the  declaration ;  the  award  recited  the  agreement, 
and,  after  awarding  the  sum  of  16/.  I2s.  and  the  costs  of  the 
said  T.  E.  Fisher  attending  the  arbitration^  to  be  paid  to 
him,  directed  that  the  defendants  should  pay  to  Messrs.  ^/f- 
press  %  Lawrence  the  sum  of  ^L  4^.  for  their  costs  attend- 
ing the  reference,  and  the  sum  of  57/.  19^.  to  them  for  the 
charges  of  the  arbitrators*  The  defendants  were  then  or- 
dered to  deduct  the  sum  of  10«.  for  the  future  rates,  and  re- 
fund it  for  the  past*  The  award  went  on  to  direct,  that, 
as  a  dispute  was  made  with  regard  to  the  quantity  of  the 
lake  occupied  by  the  said  William  Thorp,the  quantity  there- 
of should  be  ascertained  by  the  parish,  and  the  rate  altered 
accordingly,  agreeable  to  the  price  per  acre  as  set  against 
the  said  lake  by  them  (the  arbitrators)  in  schedule  A.  A 
deduction  of  5s.  a  rate  was  ordered  in  favour  of  E^  Thorp. 
The  plea  concluded  as  follows : — '*  And  the  defendants  in 
fact  say  that  the  award  is  bad  and  void  in  law ;  and  this  they 
are  ready  to  verify."  Demurrer,  alleging  for  cause,  that  the 
award  is  good  and  sufficient  in  law,  and  that  the  plea  at- 
tempted to  put  in  issue  to  be  tried  by  a  jury  matter  of  law, 
namely,  the  sufficiency  or  insufficiency  of  the  award,  and 
that  the  defendants  ought  to  have  demurred,  instead  of 
pleading  the  insufficiency  of  the  award. 


TRINITY  TERM^  5  WILL.  IV.  873 

Erie,  in  support  of  the  demurrer,  first  contended ,  that  EriA.  of  PUtu, 
the  plea  was  informally  concluded ;  but  he  was  directed  by 
the  Court  to  consider  whether  the  declaration  could  be 
supported* — It  must  be  conceded  that  the  parish  officers 
have  no  power  to  submit  the  rate  to  arbitration,  and,  there- 
fore, so  far  as  the  award  proceeds  to  make  any  alteration 
therein,  it  is  invalid,  and,  with  reference  to  some  portion 
of  it,  it  exceeds  the  submission;  yet  so  much  of  it  as  directs 
the  defendants  to  pay  the  costs  of  preparing  for  the 
appeal,  and  the  expenses  of  the  arbitration,  is  free  from 
objection*  It  will  perhaps  be  contended,  that  the  reference 
of  the  rate  formed  the  material  part  of  the  reference,  and 
therefore,  as  that  fails,  the  residue  must  also  fail.    But  the 
arbitration  with  regard  to  this  part  of  the  submission  is 
not  wholly  inoperative  and  useless.     The  arbitrators  were 
put  into  the  situation  of  the  justices  at  the  quarter  ses- 
sions, who  had  power  to  decide  upon  the  validity  of  the 
rate.    As  it  must  be  taken  that  the  parties  were  aware 
that  the  rate  itself  was  not  the  subject  matter  of  an  arbi- 
tration, the  Court  can  see  a  distinct  purpose  for  the  refer- 
ence, which  is  not  to  be  objected  to ;  which  was  to  obtain 
the  judgment   of  competent  persons  upon  the  proper 
acheme  or  mode  of  laying  the  rate  in  future.    All  that  the 
award   amounts  to,  therefore,  is,  an  opinion   upon   the 
scheme  of  rating,  and  not  a  judgment  upon  the  particular 
rate  itselfl     There  is,  accordingly,  a  good  consideration 
for  the  overseers  entering  into  such  a  reference.    Besides, 
it  appears  that  the  parties  had  incurred  expenses  in  pre- 
paring for  the  appeal,  and  the  defendants  induced  the 
plaintiff  to  abandon  the  appeal  in  consideration  of  their 
submitting  that  certain  arbitrators  shall  settle  the  rate, — 
which  it  is  said,  and  may  be  conceded  for  the  purpose  of 
the  present  argument,  is  a  nugatory  act,— and  shall  also 
determine  who  is  to  pay  those  expenses.    The  defendants 
derive  a  benefit  from  this  contract,  for  the  appeal  is  aban- 
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^*^\^f^^'  doned,  and  it  might  have  been  awarded  that  their  costs 
^•......^,.,..1^     should  be  paid.    The  submission  of  this  matter,  and  the 

Thorp        award  upon  it,  is  consequently  good. 

COLB. 

Kelly  J  contri, — It  is  submitted  that  the  award  is  wholly 
▼oid.  When  several  matters  are  submitted  to  arbitration, 
and  the  obligation  on  the  one  party  depends  upon  the 
promise  by  the  other  to  abide  by  the  award  on  all  the 
matters,  and  it  turns  out  that  the  submission  of  one  of 
them  is  void  or  illegal,  neither  party  can  enforce  the  award. 
Here,  the  consideration  for  the  defendants'  agreement 
was,  that  there  should  be  an  award  upon  aU  the  matters 
contained  in  the  submission ;  it  is  so  alleged  in  the  de- 
claration, and  the  plaintiff  must  have  so  proved  his  case. 
If  that  be  so,  and  any  part  of  the  whole  consideration  be 
proved  to  be  void  in  law,  whether  it  be  shewn  by  evi- 
dence or  appear  on  demurrer,  it  will  fail  altogether.  In 
this  case  a  material  part  of  the  consideration^  namely,  the 
reference  of  the  rate,  is  void,  and  cannot  be  established; 
and  the  award  is  therefore  wholly  void.  The  distinction 
which  prevails  is  this — where  the  consideration  is  entire, 
but  the  promise  is  to  do  several  things,  the  contract  is 
binding,  though  some  of  them  cannot  be  performed  ;  but, 
if  the  consideration  consist  of  several  distinct  matters, 
and  one  of  them  fail,  it  renders  the  whole  contract  in- 
valid. The  case  of  Biddeli  v.  Dowse  {a)  is  a  decisive 
authority  for  the  defendants.  It  was  there  said  by  Ab^ 
boU,  C.  J. — "  If  the  submission  fail  as  to  one  import- 
ant part,  we  think  it  cannot  stand  as  to  the  residue."  As 
to  the  costs  of  preparing  for  the  appeal,  it  is  evident  that 
they  are  only  incidental  to  the  main  question  of  the  rate, 
and  are  like  the  costs  of  a  cause  which  is  referred.  In  the 
present  case,  if  the  appeal  had  been  heard  before  the 
court  of  quarter  sessions,  that  court  would  have  adjudi* 

(a)9D.&R.416;6B.&€.  266. 
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cated  upon  those  costs  as  incidental  to  the  appeal,  and  ^»^^'  «/  ^'m** 
necssarily  involved  in  the  consideration  of  it.     They  can-  ^ 

not,  therefore,  be  treated  as  forming  a  distinct  subject-  Thorp 
matter  of  the  reference,  sufficient  to  raise  an  obligation  to  cole. 
perform  the  award.  There  are  some  minor  objections  ap- 
parent on  the  award.  It  is  not  complete ;  for  there  is  no 
award  regarding  the  counterpart  of  the  agreement.  Be- 
sides, it  is  uncertain ;  for  it  directs  a  sum  of  IGL  12s.  to 
be  paid  to  Fisher,  but  does  not  state  on  wliat  account  the 
money  is  to  be  paid. 

Erie,  in  reply. — The  Court  will  infer  that  the  sum  of 
16iL  lis.  is  the  amount  of  the  expenses  incurred  by 
Fisher  in  preparing  for  the  appeal ;  for  every  intendment 
is  to  be  made  in  favour  of  awards.  With  respect  to  the 
general  question,  the  case  otBiddell  y.  Dowse  has  no  ap- 
plicability to  the  present  case.  There,  the  object  and  in- 
tention of  the  parties  was,  to  put  an  end  to  a  suit  in 
equity;  and  that  object  must  wholly  fail  unless  all  the  par* 
ties  to  the  suit  were  bound  by  the  submission.  Conse- 
quently, where  some  of  the  parties  to  the  suit  were  not 
bound  by  the  submission,  being  infants  and  married 
women,  that  object  wholly  failed.  In  the  present  case, 
however,  the  intention  of  the  parties  can  be  effectuated 
in  part,  if  not  altogether.  Much  of  the  costs  which  are 
the  subject  of  the  reference,  were  not  recoverable  by 
either  party ;  and  the  object  was  to  refer  those  preparatory 
expenses,  in  order  that  the  arbitrators  might  determine 
who  ought  to  bear  them.  [Parte,  B. — There  is  one 
part  of  the  award  which  seems  not  to  be  final,  supposing 
the  reference  to  be  on  the  whole  rate.  The  arbitrators 
find  that  there  is  a  dispute  about  the  quantity  of  the 
lake  occupied  by  the  plaintiff,  but  they  have  not  de- 
termined it ;  they  have  only  given  the  price  per  acre  at 
which  it  is. to  be  rated:  the  quantity  of  the  land  is  to 
be  ascerti^ned  by  the  parish.]    It  does  not  appear  that 
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jSMch.  p/  PiM$t  that  was  a  matter  in  dispute  at  the  time  of  the  submis- 
aion,  and  there  is  no  allegation  in  the  plea  that  it  was 
so ;  and  therefore  the  arbitrators  were  not  bound  to  award 
upon  it. 

Cur.  adv.  vuU. 

There  being  a  difference  of  opinion  amongst  the  Judges, 
they  now  delivered  their  judgments  seriatim. 

* 

BoLLAND,  B. — ^The  question  in  this  case  is  raised  by  a 
demurrer  to  the  plea.  The  action  was  brought  by  the 
plaintiff  upon  an  award,  and  it  will  be  necessary  for  me  to 
refer  fully  to  the  pleadings.  (The  learned  Baron  here 
stated  the  declaration). 

The  defendants  in  their  plea  admitted  the  submission 
and  award,  and  set  both  out  fully,  and  concluded — ^'  And 
the  defendants  in  fact  say,  that  the  award  is  bad  and  void 
in  law,  and  this  they  are  ready  to  verify." 

It  does  not  appear  to  me  that  the  plea  is  objectionable 
either  in  substance  or  form ;  but  then  the  question  which 
the  Court  has  to  decide  is,  whether  the  award  can  be 
supported ;  and  I  am  of  opinion  that  it  cannot,  as  much 
the  greater  part  of  the  subject  matters  referred  are  such 
as  the  parties  could  not,  by  any  agreement  between  them- 
selves, without  the  intervention  and  authority  of  the  jus- 
tices in  quarter  sessions,  submit  to  the  decision  of  arbi- 
trators. I  am  aware  that  appeals  against  poor's  rates, 
where  the  matters  in  dispute  can  be  more  satisfactorily 
discussed  and  inquired  into  before  a  private  tribunal,  are 
frequently,  by  the  consent  of  the  parties  litigant,  and  with 
the  sanction  of  the  justices  after  such  appeals  are  entered, 
referred  to  a  competent  person  or  persons,  to  make  his  or 
their  report  to  the  Court,  to  give  it  information  and  guide 
its  judgment;  but  the  magistrates  only  can  decide  be- 
tween the  parties.    Rex  v.  Justices  of  Southampton  (a), 

(a)  Caldecot,  30. 
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and  Rex  v.  Nailand  (a).    In  the  case  before  the  Court,  Bxtk.  nf  PUa*, 

1S35 
the  plaintiff  appealed  against  the  rate,  not  on  the  ground 

solely  of  being  overrated  for  the  property  in  his  occupa- 
tion, with  reference  only  to  the  value  of  that  property ; 
but  his  further  complaint  was,  that  he  was  overrated  with 
respect  to  and  in  comparison  with  the  sums  at  which 
other  persons  named  in  his  notice  of  appeal  were  assessed. 
Those  persons  were  no  parties  to  the  reference ;  the  award 
of  the  arbitrators  could  not  be  binding  upon  them ;  and, 
as  I  am  of  opinion  that  the  arbitrament  could  not  in  law 
be  made  available  in  favour  of  the  plaintiff,  either  as 
against  the  churchwardens  and  overseers,  the  defendants, 
the  parishioners  then  being,  or  future  parishioners,  or  the 
successors  in  o£Sce  of  the  defendants,  the  award  cannot  in 
any  part  be  supported,  but  is  in  my  judgment  altogether 
void.  There  is  no  suflScient  consideration  for  the  promise 
alleged  in  the  declaration.  Nothing  appears  to  shew  a 
legal  obligation  to  abide  by  and  perform  the  award.  Such 
legal  obligation  must  arise  out  of  a  valid  and  competent 
submission  to  the  authority  of  the  arbitrators,  and  that 
authority  does  not  exist  here.  Upon  this  point  the  case 
of  Biddell  v.  Dowse  (6)  is  a  well  considered  and  decisive 
authority.  For  the  above  reasons  I  am  of  opinion,  that  the 
defendants  are  entitled  to  judgment. 

Parke,  B. — The  plea  is  good  in  point  of  form  and  sub- 
stance.  It  admits  the  submission  and  award,  so  far  as 
stated  in  the  declaration,  but  sets  out  both  at  full  length, 
and  thereby  raises  a  question,  whether  the  award  be  valid 
in  law.  The  conclusion  which  is  objected  to,  as  referring 
matter  of  law  to  the  jury,  is  either  the  statement  of  an 
inference  of  law  from  the  premises,  as  if  it  had  said,  "  and 
so  the  defendants  say,  that  the  said  award  is  bad,  and 
void  in  law  ;*'  or  it  may  be  rejected  as  surplusage. 

(a)  Borr.  S.  G.  793.        (h)  6  Bam.  &  CreM.  256 ;  9  D.  &  R.  404. 
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^c^  ^q/**"'  '^^^  question  then  to  be  decided  is,  whether  the  award, 
compared  with  the  submission,  be  void  altogether. 

The  submission  is  of  three  things : — 

Firsts  The  examination  of  the  rate,  and  all  matters  in 
dispute,  as  stated  in  the  notices  of  appeal ;  the  object  be- 
ing to  settle  and  ascertain  the  subject  of  the  poor's  rate, 
and  the  equality  or  inequality  thereof,  so  far  as  relates  to 
the  charges  on  William  Thorp  and  Edward  Thorp  re- 
spectively, compared  with  other  individuals  named  in  the 
notices  of  appeal ;  secondly ,  the  expenses  on  both  sides, 
of  the  agreement,  counterpart,  and  notices  of  appeal, 
and  preparations  to  resist  the  same;  and  there  is  the 
usual  clause — so  that  the  arbitrators  should  make  their 
award  and  determination  of  and  concerning  the  premises, 
which  include  both  these  matters,  at  a  certain  time: — 
and,  thirdly,  there  is  an  agreement,  that  the  costs  of  the 
arbitration  and  award  should  be  in  the  discretion  of  the 
arbitrators. 

It  was  argued  by  the  learned  counsel  for  the  defendants, 
that  the  whole  award  was  void,  because  the  church- 
wardens and  overseers  had  no  power  to  bind  themselves, 
or  the  magistrates  at  quarter  sessions,  existing  or  future, 
by  such  a  submission ;  and  that  the  submission  and  award 
were  in  this  respect  wholly  nugatory  ;  and,  the  other  ques- 
tions being  merely  ancillary  to  this,  the  whole  award  was 
void. 

On  the  part  of  the  plaintiff,  it  was  not  disputed  that 
neither  the  churchwardens  and  overseers  nor  the  magi- 
strates were  bound  in  this  respect  by  the  award ;  but  it 
was  nevertheless  insisted,  that  the  award  was  good  as  to 
the  other  matters  in  difference ;  that,  in  construing  con- 
tracts, the  parties  to  them  must  be  assumed  to  be  cog- 
nisant of  the  law ;  that  no  binding  settlement  of  the  rate 
could  be  made  by  the  arbitrators ;  and  that  they  must, 
therefore,  be  intended  to  have  submitted  that  question 
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only  BO  far  as  by  law  it  could  be ;  and  that  the  special  Etch,  rf  PUat, 
manner  in  which  the  defendants  have  bound  themselves, 
is  a  confirmation  of  that  view  of  the  case.  The  defen- 
dants therefore  must  be  taken  to  have  agreed,  in  con- 
sideration of  the  plaintiff  and  Edward  Thorp  agreeing  to 
withdraw  their  notices  of  appeal,  and  jointly  employing 
the  arbitrators  to  make  a  valuation  of  the  property  in  the 
rate,  so  far  as  related  to  the  comparative  amount  assessed 
on  the  plaintiff  and  the  other  persons  named,  to  abide 
by  their  award  on  the  question  as  to  the  costs  of  preparing 
to  litigate  the  rate  at  the  quarter  sessions,  and  the 
expenses  of  the  agreement  to  refer,  and  reference ;  and  it 
is  contended  that  such  a  contract  is  good  in  law. 

It  appears  to  me,  that  this  view  of  the  case  is  right, 
and  that  the  agreement  of  submission  is  valid  and  binding, 
for  the  reasons  thus  stated  in  the  argument  on  behalf  of 
the  plaintiff. 

There  is  no  doubt,  that,  if  the  parties  had  both  agreed 
to  withdraw  the  notices  of  appeal,  and  to  abandon  all 
objection  to  the  validity  of  the  rate,  they  might  also  have 
agreed  to  leave  to  arbitration  the  question  which  of  the 
parties  should  pay  the  expenses  of  the  preparations  for 
the  appeal ;  and  if  this  be  a  fit  subject  of  reference,  can 
such  a  reference  be  rendered  invalid,  by  uniting  with  it 
an  agreement  that  the  arbitrators  are  to  make  a  valuation 
for  their  information  and  guidance  ?  I  should  say  it  can- 
not. 

The  case  of  Biddell  v.  Dowse  is  distinguishable.  There 
some  parties  to  the  reference  were  not  bound  at  all;  and 
unless  they  were,  there  was  no  mutuality.  Here,  they 
were  bound  on  both  sides;  both  have  agreed:  and  the 
only  question  is,  what  is  the  meaning  of  the  contract  be- 
tween them :  and  I  must  say,  that  I  think  the  reasonable 
and  proper  construction  of  the  contract  is,  not  that  the  ar- 
bitrators shall  do  what  both  parties  must  know  to  be  by  law 
impossible,  but  that  which  they  can  do;  that  is,  merely  make 
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Exeh.  of  PUatg  a  valuation  as  a  guide  to  the  parties  for  their  future  conduct. 
This  is  the  only  doubtful  part  of  the  contracti  for  the 
residue  is  clear,  and  admitted  on  both  sides,  viz.  that 
they  shall  determine  and  decide  the  other  questions. 

I  am  of  opinion,  therefore,  that  the  award  is  not  void 
on  this  ground.  In  the  course  of  the  argument,  however, 
two  other  objections  were  suggested  at  the  Bar  or  from 
the  Court,  which  at  the  time  appeared  to  me  to  he  of  con- 
siderable weight ;  but,  on  subsequent  reflection,  I  do  not 
think  they  ought  to  prevail. 

First — ^It  was  stated,  that  the  submission  is  conditional, 
with  an  ita  quod  so  far  as  relates  to  the  settlement  of  the 
rate,  and  to  the  expenses  of  the  agreement  and  notices 
of  appeal ;  and,  admitting  that  the  construction  which  I 
have  put  on  the  submission  was  correct,  and  that  the 
churchwardens  and  overseers  are  not  and  could  not  be 
legally  bound  by  the  settlement  of  the  rate  by  the  arbitra- 
tors ;  and  that  the  award  is,  therefore,  as  to  its  legal  con- 
sequences in  this  respect,  void,  yet  it  is  said  that  the  final 
settlement  of  the  rate,  in  respect  of  the  proportions  men- 
tioned, by  a  complete  and  perfect  valuation,  is  a  matter 
which  the  parties  have  stipulated  for,  and  made  their  sub- 
mission to  the  award  in  every  respect  conditional  on  such 
a  valuation  being  in  fact  made,  and  the  other  questions 
submitted  finally  determined.  And  it  is  said,  that  such 
complete  and  perfect  valuation  has  not  been  made;  for 
it  appears  by  the  award,  that  they  have  left  the  quantity 
of  the  lake  occupied  by  the  plaintifi^,  on  which  the  amount 
of  the  rate  in  part  depends,  unsettled. 

But  I  think  that  the  construction  of  this  part  of  the 
award,  which  is  set  out  in  the  plea,  unexplained  by  any 
averment  on  the  record,  is,  that  the  whole  lake  is  occupied 
by  the  plaintiff,  and  the  only  matter  deferred  is  its  measure- 
ment, which  is  a  mere  ministerial  act,  and  which,  even 
where  a  matter  is  referred  to  be  finally  decided  by  arbi* 
trators,  and  not  simply  a  valuation  to  be  made,  may  be 
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delegated  to  another.   Winch  and  Saunders'  case  {c^.  The  Exeh,  of  PUat, 

award,  therefore,  appears  to  me  not  to  be  Yoid  in  this 

respect. 

A  second  objection  was,  that  the  award  is  void,  as  the 
amount  of  the  costs  to  be  paid  by  the  defendants,  on 
account  of  the  plaintiflTs  expenses  of  notices  of  appeal, 
as  well  as  of  the  agreement  or  counterpart,  is  unascer- 
tained.   The  award  directs  the  defendants  to  pay  to  T.  E. 
Fisher,  the  attorney  of  the  plaintiff,  and  Edward  Thorp^ 
the  sum  of  16/.  IStf.,  his  bill  already  delivered,  and  also 
Fisher's  charges  attending  the  arbitration,  and  of  procur- 
ing the  signatures  of  his  clients  and   the  other  parties 
to  the  enlargement  of  time,  which  latter  charges  are  not 
ascertained.     As  there  is  a  stipulation  that  the  submis- 
mission  is  to  be  made  a  rule  of  the  Court  of  King's  Bench, 
the  amount  of  these  last  costs  may  be  taxed ;  and  there* 
fore  it  is  no  objection  that  they  are  not  settled  by  the 
arbitrators  themselves.     And  as  to  the  bill  of  Fisher 
for  16/.  I2s.,  that  must  be  considered  as  being  on  account 
of  costs  relating  to  the  notices  of  appeal ;  because,  as  the 
award  is  made  de  premissis,  and  the  context  shews  the 
costs  of  the  agreement  and  of  the  reference  not  to  be 
included  in  the  16/.  IZs.,  the  Court  ought  to  intend  that 
this  sum  is  for  one  of  the  matters  submitted,  and  there- 
fore is  for  the  costs  of  the  notices,  according  to  the  rule 
laid  down  in  Rose  y.  Spark  (6),  that  these  words  have  the 
effect  of  applying  the  general  words  of  the  award  to  the 
particular  things  submitted.  And  though  the  amount  of  the 
plaintiff's  share  of  that  sum  is  unascertained,  yet,  as  the 
16Zi  I2s.  is  stated  to  be  for  a  bill  already  delivered,  the 
sum  due  from  the  plaintiff  to  his  attorney  might  easily  be 
ascertained  by  reference  to  the  bill;  and  therefore  the 
award  is  su£Sciently  certain  in  this  respect. 

I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled 
to  judgment. 

(a)  2  RoU'8  Rep.  214.  (6)  Alleyn,  61 ;  1  Stand.  324. 
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£*ch,^Pieas,  Lord  Abinger,  C.  B, — I  am  of  opinion  that  in  this 
case  the  plea  is  good^  and  that  the  award  and  submission 
are  bad.  I  shall  give  the  grounds  for  my  opinion  very 
shortly.  The  submission  to  arbitration  recites,  that  the 
plaintiff,  conceiving  himself  to  be  over-rated  by  means  of 
the  rate  made  upon  him,  had  given  notice  of  appeal^  spe- 
cifying in  such  notice  the  grievances  complained  of.  The 
parties  entered  into  an  arrangement  on  this  occasion. 
Now,  I  do  not  mean  to  state,  that,  if  the  notice  of  appeal 
had  been  withdrawn  upon  collateral  grounds,  and  the 
question  of  costs  had  been  the  only  remaining  question  to 
be  decided  between  the  parties,  that  question  might  not 
have  been  referred  to  some  arbitrator  to  ascertain  what 
was  the  amount  of  the  costs  which  each  party  ought  to 
pay ;  but,  in  this  case,  the  agreement  of  submission  to  arbi- 
tration shows,  that  the  cause  of  difference  was  a  cause 
which  could  not  be  made  the  subject  of  a  submission  to 
arbitration,  because  it  recites  it  to  be  the  amount  of  the 
rate,  and  that  it  is  which  these  parties  propose  to  refer, 
and  which  the  churchwardens  and  overseers  consent  to 
refer  so  far  as  in  law  they  can.  It  appears  to  me  that  the 
costs  are  merely  incidental  to  the  subject-matter  in  dis- 
pute ;  they  arise  incidentally  out  of  the  general  subject- 
matter  of  the  reference.  Now,  it  can  never  be  supposed  that 
a  party  intends  to  bind  himself  by  an  arbitration  respect- 
ing a  matter  incidental  to  that  which  was  the  real  point  in 
dispute,  when  the  latter  wholly  fails.  It  has  always  ap- 
peared to  me,  that  a'  submission  to  arbitration  is  in  the 
nature  of  a  contract  founded  on  a  consideration  of  a  final 
and  valid  determination  of  all  the  matters  described  in 
the  bond  of  submission,  and  therefore  I  have  always  been 
of  opinion  that  if  the  main  part  of  the  object  of  the  arbi- 
tration fails,  either  by  its  being  illegal  to  refer  it,  or  by 
reason  of  any  other  cause  of  failure,  then  the  whole 
submission  is  void.  That  doctrine  is  the  foundation  of 
the  decision  which  has  been  referred   to,  in  Biddett  v. 
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Dowse.     It  is  very  true  that  that  case  is  not  exactly  simi-  Bsch.  qfPUai, 
lar  to  thisy  but  the  principle  is.  the  same.     It  was  there  ^ 

determined,  that  as  the  object  of  the  parties  could  not  be  Thorp 
obtained  by  the  reference,  by  reason  that  certain  infants  Cole. 
ought  to  have  been  made  parties,  who  could  not  be  so 
made  by  law,  the  object  the  parties  had  in  view  failed, 
and  therefore  the  whole  submission  was  void.  This 
was  distinctly  laid  down  in  that  case,  and  that  principle  is 
applicable  to  the  present  case ;  the  parties  here  intending, 
so  far  as  they  could,  to  refer  that,  which  it  turned  out  was 
not  in  law  capable  of  a  reference,  namely,  the  rate.  The 
costs  incidentally  arising  out  of  the  matter  submitted 
never  could  have  been  meant  to  be  made  the  subject-matter 
of  reference  alone.  The  consideration  for  the  submission 
therefore  fails.  If  a  man  refers  all  matters  in  difference, 
and  it  turns  out  that  they  are  not  properly  referred,  the 
submission  is  a  nullity,  and  he  is  not  bound  by  the  award. 
On  these  grounds  I  think  the  submission  to  arbitration  is  - 
void.  I  think  also  that  the  award  itself  is  bad.  It  directs 
that  the  churchwardens  and  overseers  shall  return  ten 
shillings  back  on  each  rate,  and  goes  no  further :  that  is 
clearly  not  binding  upon  them;  they  cannot  do  it  by  law, 
and  there  is  no  power  to  make  them  obey  it  at  all.  The 
award  on  this,  therefore,  is  of  no  avail;  and  yet  this  is  a 
material  point  referred.  Then  the  arbitrators  direct  that 
the  quantity  of  the  lake  occupied  by  the  plaintiff  should 
be  ascertained  by  the  parish,  and  the  rate  altered  accord- 
ingly. That,  I  think,  might  not  of  itself  vitiate  an  award. 
But  this  is  a  point  which  is  to  be  ascertained  by  the  parish. 
Now,  what  is  the  meaning  of  the  word  <'  parish  ?'*  That  is 
left  in  doubt.  It  may  mean  the  churchwardens  and  over- 
seers; or  it  may  mean  that  the  parishioners  themselves 
are  to  make  the  settlement.  It  seems  to  me  the  matter  is 
left  so  much  in  doubt,  that  it  cannot  entitle  the  parties  to 
any  benefit  from  the  award  of  the  arbitrators.  Supposing 
the  parish  were  disposed  to  accede  to  the  adjustment 
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ExetuofPUas,  pointed  out  by  the  arbitrators,  the  parties  cannot  have 
^  the  benefit  of  the  award,  as  the  parish  are  no  definite 
TnoRP  persons,  and  could  not  set  out  the  quantity  of  the  property 
Cole.  occupied  by  the  plaintiff.  It  is  said  by  my  Brother  Parke, 
and  undoubtedly  if  that  were  so  I  could  go  along  with 
him,  that  he  considers  that  this  substantially  is  only  an 
agreement  to  refer  the  matter  in  dispute  to  the  arbitrators, 
to  make  a  valuation  of  the  property  in  the  lake  on  which 
the  rate  is  to  be  made,  which  may  be  afterwards  adopted 
by  the  parish  officers  or  not;  but  the  proper  mode  of 
making  a  valuation  of  a  parish  is  to  assess  the  parishioners 
equally,  and  if  there  be  any  dispute  as  to  the  rate,  the 
quarter  sessions  ought  to  settle  it.  It  is  a  common  prac- 
tice to  arrest  the  adjudication  at  sessions  until  the  parties 
have  an  opportunity  of  making  a  new  valuation ;  but  the 
validity  of  that  depends  on  the  sessions  adopting  it,  and 
not  upon  the  opinion  of  an  arbitrator.  I  do  not  think 
that  this  was  a  subject  on  which  an  arbitrator  was  compe- 
tent to  award.  On  these  grounds  it  appears  to  me  the 
award  is  bad,  and  that  judgment  ought  to  be  for  the  de- 
fendants. 

Judgment  for  the  defendants. 


One  R.  S,,  a 
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Exch,  of  Pleats 
1835. 

Hemming  v.  Trenery  and  Malim. 

Assumpsit.— The  declaration    stated,  that  before 

&c.,  one  Robert  Streather  bad  contracted  for  the  per-  *»""*^*'»  *l»^»"« 

*^  contracted  to 

formance  of  divers  works  and  services,  and  for  the  finding  perform  certain 
and  providing  therein  of  divers  materials,  at  Deptford  reniment,?nd 
and  Woolwich  dock-yards,  in  the  county  of  Kent     And  S^croiJ^for''' 
thereupon,  theretofore,  to  wit,  on  &c.,  in  consideration  the  due  per- 

i_  1  1   •     »ja»  *•   1        1    n      1  1  «    formance  of  the 

that  the  plaintiff,  at  the  request  of  the  defendants,  would  work,  in  which 
deliver  to  the  said  R.  Streather,  for  the  completion  of  his  ^Irth^^^^ 
said  contract  at  Deptford  and  Woolwich  dock-yards  afore-  ^*'»  ^^^^i  *** 
said,  500,000  best  stock  bricks,  and  deliver  the  same  at  supply  him  with 
the  said  dock-yards  at  1/.  I2s.  per  thousand,  they  the  on^the  worksf 
said  defendants  consented,  that  the  proper  officer  of  the  p^j^^^  *c. 

cordingly  did 
to  the  amount 
of  560/.  on  the  faith  of  the  following  guarantee  ligned  by  the  defendants :  "  Please  to  deliver  to 
Mr.  R,  S,  for  the  completion  of  his  contracU  at  Deptford  and  WooMch  yards,  500,000  best  stock 
bricks,  to  be  delivered  at  the  said  dockyards  at  32«.  per  thousand  ;  and  we,  as  his  sureties,  do 
hereby  consent  that  the  proper  oiBcer,  Navy't^ke,  Somerset  Hotue,  who  shall  or  may  have  the 
payment  of  the  contract  when  finished,  shall  and  may  stop  the  amount  of  such  account  for  bricks 
delivered,  and  we  do  hereby  agree  to  become  guarantees  for  the  payment  of  the  same  to  you, 
wkeu  the  awunuU  of  the  contract  it  paid  "  After  the  bricks  were  delivered,  R,  S,  partially  per- 
formed the  work,  and  requiring  an  advance  of  money,  applied  to  and  received  from  the  Crown, 
with  the  plaintiff's  consent,  SOOf.  on  account.  After  this  payment,  R.  S.  performed  extra  work 
for  the  Crown  beyond  that  stipulated  for  in  the  contract,  for  which  he  was  entitled  to  2842.  bt. 
R.  S.  was  subsequently  dbmissed  by  the  Crown  for  neglect,  (he  contract  having  been  only  par- 
tially executed,  and  the  Crown  employed  other  persons  to  complete  it  on  their  own  terms,  and 
paid  them  for  it  accordingly,  without  the  assent  of  either  R,  S,  or  the  defendants.  After  all  the 
works  bad  been  completed*  an  arrangement  took  place  between  the  Crown  and  if.,  one  of  the  de- 
fendants, on  behalf  of  himself  and  his  co-surety,  and  with  the  privity  of  A.  S.,  and  an  account  was 
stated  by  the  proper  officer  between  the  Crown  and  R,  S.,  in  which  account  R.  S.  was  credited 
with  the  amount  of  the  contract  prices,  and  8841.  5«.  for  extras,  and  debited  with  the  300/.  paid 
him,  and  the  amount  paid  to  the  persons  who  were  employed  by  the  Crown  to  complete  the  con- 
tract, leaving  a  balance  of  84R  16«.  lid.,  for  which  a  bill  was  made  out  payable  to  R.  S,  as  being 
*'  the  balance  upon  a  final  setUement  of  all  claims,  which  he  or  any  one  through  him  might  have 
on  the  public,  in  respect  of  works  undertaken  and  partly  performed  by  him  at  tV.  and  D.;"  which 
bill  was  given  to  M,,  who  gave  a  receipt  in  the  terms  of  the  bill: — 

Held,  that,  under  these  circumstances,  the  money  paid  to  the  persons  who  completed  the  con- 
tract was  not  money  paid  to  A.  5.  or  bis  agents,  and  the  whole  amount  of  the  contract  not  having 
been  paid  to  JL  S.,  the  plaintiff  was  not  entitled  to  recover  upon  the  guarantee. 

Held,  also»  that  even  if  that  were  not  so,  the  plaintiff  had  no  claim  on  the  300/.  paid  to  A.  S., 
as  he  had  expressly  waived  it  by  his  consent  to  the  payment. 

Held,  also,  that  if  the  balance  of  241/.  was  to  be  considered  as  part  of  the  allowance  for  extras, 
the  plaintiff  could  have  no  claim  on  that  balance;  and  that  if  it  was  a  sum  partly  composed  of 
extras  and  partiy  of  money  due  for  work  done  under  the  contract,  it  being  impossible  to  say  what 
amount  was  due  on  the  latter,  the  plaintiff  could  only  be  entitied  to  nominal  damages. 

cc2 


886  CASES  IN  THE  EXCHEQUER^ 

Ezch.  of  Pleas,  Navy^Offlce,  Somerset  House,  who  should  or  might  have 
the  payment  of  the  contract  when  finished,  should  and 
might  stop  the  amount  of  such  account  for  bricks  de- 
livered ;  and  they  did  then  agree  with  and  promise  the 
plaintiff  to  become  guarantees  for  the  payment  of  the 
same  to  him  when  the  amount  of  the  contract  was  paid* 
The  declaration  then  averred  the  delivery  to  Streather 
of  a  large  quantity  of  bricks,  amounting  to  the  sum  of 
800/.;  and  that  although  the  credit  and  time  for  pay* 
ment  thereof  had  long  since  elapsed,  and  though  pay* 
ment  of  the  amount  of  monies  payable  to  the  said  R. 
Streather  under  and  by  virtue  of  the  said  contract  was 
afterwards  made,  whereof  the  defendants  had  notice; 
yet  &c.,  (breach  in  nonpayment,  either  by  Streather 
or  the  defendants,  of  the  price  of  the  bricks). 

The  defendants  pleaded  separately: — First,  the  general 
issue;  secondly,  that  payment  of  the  amount  of  the 
monies  payable  to  Streather  under  the  contract  had  not 
been  made ;  thirdly,  that  the  defendants  had  no  notice  of 
the  payment  so  made  under  the  contract.  On  these 
pleas  the  plaintiff  took  issue.  The  defendants  pleaded, 
fourthly,  that  the  amount  of  the  monies  payable  to 
Streather  under  the  contract  was  unpaid  at  the  time  when 
the  action  was  commenced,  concluding  with  a  verifica- 
tion. This  last  allegation  the  plaintiff  traversed  in  his 
replication,  and  issue  was  joined  thereon.  The  cause 
was  tried  before  Parke,  B.,  at  the  Guildhall  sittings  after 
last  Hilary  Term,  when  the  learned  Baron  directed  a 
verdict  to  be  entered  for  the  plaintiff,  but  gave  the 
defendants  leave  to  move  to  enter  a  nonsuit.  A  rule 
having  been  accordingly  obtained  in  Easter  Term  last,  by 
Sir  W.  W.  FoUett^ 

Andrews,  Serjt.,  and  Archbold,  shewed  cause  against  the 
rule,  and 
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Sir  W.  W.  FoUeit  wa«  heard  in  support  of  it :  but  the  ^ch.  of  pieat, 
facts  of  the  case,  and  the  grounds  upon  which  it  was 
argued,  are  so  fully  stated  in  the  judgment,  that  it  has 
been  thought  unnecessary  to  state  them.  The  Court  took 
time  to  consider,  and  the  judgment  of  the  Court  was  now 
delivered  by 

Parke,  B. — ^This  is  an  action  upon  a  guarantie,  which 
was  tried  before  me  at  the  sittings  after  Hilary  Term,  at 
Ouildhall*  I  directed  a  verdict  for  the  plaintiff,  reserving 
liberty  to  the  defendants  to  move  to  enter  a  nonsuit. 

A  motion  was  accordingly  made,  a  rule  nisi  granted, 
and  cause  was  shewn  in  last  term,  before  my  Brothers 
Bollandt  Alderson^  Gurney,  and  myself;  after  which  the 
Court  took  time  to  consider  of  their  judgment. 

It  appeared  in  evidence  on  the  trial,  that  Sireaiher, 
with  the  defendants  as  his  sureties,  on  the  11th  ot  July, 
1833,  gave  a  bond  to  the  Crown,  for  the  erection  of  a  wall 
at  Woolwich  for  the  sum  of  1569/.,  and  cellars  at  Dept- 
ford  for  1089/.,  both  to  be  completed  in  a  certain  manner 
and  time.  That  Streather  commenced  the  work,  and, 
wanting  bricks,  applied  to  the  plaintiff,  who  supplied  them 
to  the  amount  of  560/.,  on  the  faith  of  a  guarantie  to  this 
effect: — 

**  Mr.  H.  K.  Hemming, 
''  Please  to  deliver  to  Mr.  Robert  Streather,  for  the 
completion  of  his  contracts  at  Deptford  and  Woolwich 
Yards,  500,000  best  stock  bricks,  to  be  delivered  at  the 
said  dock-yards,  at  32«.  per  thousand,  and  we,  as  his  sure- 
ties, do  hereby  consent  that  the  proper  officer.  Navy- 
Office,  Somerset  House,  who  shall  or  may  have  the  pay- 
ment of  the  contract  when  finished,  shall  and  may  stop 
the  amount  of  such  account  for  bricks  delivered ;  and  we 
do  hereby  agree  to  become  guarantees  for  the  payment  of 
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^<^**  •Z^^^'  the  same  to  you  when  the  amount  of  the  contract  is  paid. 

Dated  this  21st  day  of  August,  1838. 

'*  Yours,  &c. 

Sureties  for  Mr.  Strea-  ^    •-     .  .^  ». 

iners  performance  of  V  „         .  ^ 

- .  I  Samuel  Trenery, 

his  contract.  J 

"  Robert  Streather.'' 

After  these  bricks  were  supplied,  Streather  partially 
performed  the  work,  according  to  the  contract ;  and,  re- 
quiring an  advance  of  money  from  the  Crown,  the  Crown 
surveyor  certified  that  works  to  the  value  of  9002.  were 
then  done  by  him.  The  plaintifi^,  on  being  applied  to, 
gave  a  conditional  consent  to  the  payment  of  3002.  by  the 
Crown  to  Streather,  and  SOO/.  was  accordingly  paid  to 
him  in  October  1838. 

After  this  payment,  Streather  was  employed  by  the 
Crown  to  make  the  wall  of  a  greater  depth  than  that 
stipulated  for  in  the  contract,  and  he  did  so,  and  was  en- 
titled on  this  account  to  receive  284/.  5s,  from  the  Crown, 
for  extra  work.  Subsequently  Streather  was  dismissed 
by  the  Crown  for  neglect,  the  contract  having  been  only 
partially  executed ;  and  then  the  officers  of  the  depart- 
ment employed  Sir  Edward  Banlces  and  Mr.  Baker  to 
complete  it,  engaging  them  on  their  own  terms ;  and,  when 
they  had  finished  the  works,  paid  to  Sir  Edward  Banlces 
797/.  Us.  4fd.,  and  to  Mr.  Baker  1602/.  I5s.  9d.  Streather 
in  no  way  consented  to  this  measure  at  the  time,  nor  did 
the  defendants. 

In  April,  1834,  after  all  the  works  had  been  completed, 
an  arrangement  took  place  between  the  Crown  and  the 
defendant  Malim,  on  behalf  of  himself  and  his  co-surety, 
and  with  the  privity  of  StreatJter.  In  making  this  arrange- 
ment, the  proper  officer  stated  an  account  as  between  the 
Crown  and  Streather.  In  that  account  Streather  was 
credited  with  1509/.,  and  1089/.,  the  amount  of  the  con- 
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tract  prices,  and  284/.  Ss.  for  extras,  and  debited  with  Esek,  of  Phm, 
9001.  paid  to  himself  in  October,  797/.  Hs.  4rf.  paid  to  ^^' 
Sir  Edward  Banket,  1602/.  Us.  9d.  paid  to  Baker,  leav- 
ing a  balance  of  241/.  I6s.  lid.,  for  which  a  bill  was  made 
out,  payable  to  Sireather,  as  being  ''  the  balance  upon  a 
final  settlement  of  all  claims  which  he,  or  any  one  through 
him,  might  have  on  the  public  in  respect  of  works  under* 
taken  and  partly  performed  by  him,  at  Woolwich  and 
DeptfordT  and  this  bill  was  given  to  the  defendant  Malim, 
and  he,  acting  for  both  defendants,  on  the  10th  of  April, 
18S4,  gave  a  receipt  in  the  same  terms  as  contained  in  the 
biU. 

Upon  tlieae  facts,  the  question  was,  whether  the  plain- 
tiff was  entitled  to  recover. 

The  guarantie  on  which  the  action  was  brought,  appears 
to  have  been  framed  with  a  full  expectation  on  both  sides 
that  the  contract  would  certainly  be  performed.  The  de- 
fendants are  stated  on  the  face  of  it  to  be  sureties  to  the 
Crown,  and  the  plaintiff,  no  doubt,  must  have  relied  upon 
the  defendants  seeing  to  the  fulfilment  of  the  contract  by 
Streather;  but  there  is  no  contract  between  the  defendants 
and  the  plaintiff  that  Streather  shall  fulfil  it,  nor  any  en- 
gagement that  the  money  for  the  bricks  shall  at  all  events 
be  paid.  This  money  is  payable  only  upon  the  condition 
that  the  amount  of  the  contract  should  be  paid. 

The  question  then  is,  whether  the  amount  of  the  con- 
tract was  paid  to  Streather;  and  that  was,  substantially, 
the  only  question  in  the  case;  and  it  was  raised  on  the 
fourth  issue. 

The  full  amount  of  the  contract  price  certainly  never 
was,  in  fact,  paid  to  Streather  himself;  but  it  was  con- 
tended that  the  effect  of  the  arrangement  with  Govern- 
ment was,  to  place  Streather  «nd  the  defendant  in  the 
same  situation  as  if  it  had  been  actually  paid. 

The  whole  question,  therefore,  turns  upon  the  effect  of 
that  arrangement. 
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Exeh.  rf  Pleat,  On  both  Sides  it  must  be  admitted,  that,  at  the  time  it 
was  entered  into,  Streather  had  broken  his  contract,  and 
was  not  legally  entitled  to  anything,  under  that  contract, 
from  the  Crown ;  and  was  liable,  as  also  were  the  defen- 
dants, to  the  full  amount  of  the  penalty  of  the  bond. 

Under  these  circumstances,  the  plaintiff  contends,  that 
as  SireaiheTf  with  the  defendants'  concurrence,  received 
241/.  Ids.  lief.,  as  a  balance  on  a  final  settlement  of  all 
claims  on  the  Government,  both  he  and  the  defendants 
must  be  taken  to  have  agreed  with  the  Crown  that  Strea^ 
ther  should  be  considered  as  having  fulfilled  his  contract 
and  done  all  the  works ;  and,  therefore,  that  Sir  Edward 
Bankes  and  Baker  must  of  consequence  be  treated  as  his 
agents,  and  the  payment  to  them  as  a  part  payment  of  the 
contract  price  to  Streather  himself. 

The  argument  for  the  defendants,  on  the  other  hand,  is, 
that  the  arrangement  amounts  to  no  more  than  this,  that 
the  Crown  is  satisfied  to  reimburse  itself  the  extra  expense 
beyond  the  contract  price  occasioned  by  the  breach  of  the 
contract,  and  that  the  credit  given  to  Streather  in  the  ac- 
count of  the  full  contract  prices  is  merely  a  mode  of  cal- 
culating the  amount  of  that  extra  expense;  and  that  the 
effect  of  the  settlement  is,  that  the  Crown  pays  itself  that 
amount  out  of  the  allowance  for  extras  legally  due  to 
Streather  J  and  really  does  no  more  than  pay  the  balance 
of  the  allowance  for  extras,  after  such  deduction. 

On  the  trial,  it  appeared  to  me  that  the  plaintiff's  view 
of  the  effect  of  the  arrangement  was  the  true  one;  but 
the  case  did  not  undergo  so  much  discussion  as  it  has  since 
received,  and  I  must  own  that  I  am  now  satisfied  that  I 
was  wrong,  and  my  Brothers  concur  in  opinion  that  I  was. 

To  give  to  this  arrangement  the  effect  contended  for  by 
the  plaintiff,  would  be  to  make  Sir  Edward  Bankes  and 
Baker  Streather^s  agents,  contrary  to  the  fact :  for  most 
certainly  they  never  were  authorized  or  intended  to  be  au- 
thorized to  act  on  bis  behalf.     We  ought  not  unneces- 
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sarily  to  give  a  meaning  to  tlie  settlement  which  would  ^^,^/^*"' 
lead  to  that  result  If»  indeed,  the  settlement  could  not 
otherwise  have  been  explained,  or  the  balance  received 
on  any  other  supposition  than  that  it  was  a  balance  of 
payment  for  a  contract  fully  completed  by  Streaiher^  and 
consequently  involved  an  admission  that  those  who  did 
the  work  were  his  agents,  that  consequence  must  have  fol- 
lowed ;  but  it  is  certainly  not  necessary  to  put  that  con- 
struction upon  the  conduct  of  the  parties  to  the  settle- 
ment, for  that  may  be  well  explained  on  the  supposition 
contended  for  by  the  defendants;  and  the  latter  seems  to 
us  to  be  the  more  natural  and  satisfactory  explanation ; 
and  it  also  accords  with  the  language  of  the  receipt,  which 
clearly  treats  the  contract  as  having  been  partly  and  not 
fully  executed. 

We  therefore  think  that  Sireather  is  not  to  be  taken  to 
have  received  the  full  amount  of  the  contract  by  himself 
or  his  agents,  and  therefore  the  issue  which  involves  that 
question  should  be  found  against  the  plaintiff. 

We  do  not  think  that  the  plaintiff  could  have  success- 
fully contended  upon  the  words  of  the  guarantie  that  he 
was  entitled  to  any  thing,  if  the  full  amount  of  the  con- 
tract was  not  paid.  But,  supposing  he  was  entitled  to 
such  part  as  Government  chose  to  pay,  on  the  300/.  paid 
in  October  the  plaintiff  had  no  claim,  for  he  expressly 
waived  it,  as  appears  by  his  letter,  conditionally,  "  pro- 
vided su£Scient  was  then  left  to  discharge  his  claim;"  and 
sufficient  was  then  left  to  discharge  his  claim,  for  900/. 
was  reported  due.  It  is  true  that  the  balance  (600/.)  was 
afterwards  lost  by  Streather's  neglect  to  fulfil  tiie  con- 
tract ;  but  it  is  clear  that  the  condition  referred  to  the 
then  state  of  the  account — to  a  matter  which  could  at 
that  moment  be  decided ;  and,  according  to  the  state  of  the 
account,  more  was  due.  The  license  was  therefore  ab- 
solute, and  the  plaintiff^s  claim  was  waived  on  this  300/. 

And  if  the  defendants  be  right  (as  we  are  inclined  to 
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£mA.  9f  Pleat,  think  they  are,)  in  saying  that  the  balance  of  241/.  1  Ss.  4d. 

--     ^  '  ^    was  really  paid  as  part  of  the  allowance  for  extras,  then 

HcMMiNo      the  plaintiff  could  have  no  claim  on  that  balance ;  and  if 

Tebmbst.     it  VA8  A  sum  partly  composed  of  extras,  and  partly  of  a 

portion  of  the  sum  reported  due  &rwork  done  under  the 

contract,  it  is  impossible  to  say  what  amount  is  to  be 

ascribed  to  the  latter ;  and  in  that  Tiew  of  the  case  the 

plaintiff  could  only  claim  nominal  damages* 

The  question  in  the  case,  however,  is,  whether  the 
whole  amount  has  been  paid,  and  we  are  of  opinion  that  it 
has  not ;  and  therefore  the  rule  must  be  made  absolute 
for  entering  a  nonsuit* 

Rule  absolute* 


A  prifoner  ia 
custody  of  the 
marshal  cannot 
be  brought  up 
to  be  charged  in 
execution  on  an 
attachment,  but 
it  must  be 
lodged  with  the 
sheriff,  who  will 
take  him  upon 
it  as  soon  as  he 
is  out  of  the 
custody  of  the 
marshal. 


Boucher  v,  Sims. 

X  HE  defendant,  who  was  a  prisoner  in  custody  of  the 
marshal,  being  brought  up  to  the  Court  for  the  purpose 
of  being  charged  with  an  attachment  for  non-payment  of 
costs — 

Addison  moved  to  charge  him  in  execution  accordingly. 

Aldbrson,  B*  (after  conferring  with  the  Master): — 
The  Master  states  that  this  b  not  the  proper  course  to  be 
pursued.  The  attachment  must  be  lodged  with  the  sher- 
iff, who  may  take  the  defendant  upon  it  as  soon  as  he  is 
out  of  custody  on  the  present  process* 


Motion  refused. 
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Jenkins  v.  Harvey.  ^     v     -^ 

X  HIS  cause  having  been  sent  down  for  a  second  trial  (a),  The  fint  count 
was  tried  again  before  Gumey^  B.,  at  the  last  /Sjprtiif  Assizes  ti^g'^t^^at 
for  ComwaU.     The  evidence  was  in  substance  the  same  ^*  ^*y^^  ^^ 

11.  Ill  i.    1      **,        »,..  burgeiMi  of  the 

as  before,  except  that  the  charter  of  the  31st  Eltis.  was  borough  of 
not  produced,  and  that  witnesses  were  called  to  shew  the  timewbereof  ™ 
disorderly  and  insecure  manner  in  which  the  books  of  the  **  ™e«o«7  ©f 

f  man  was  not  to 

corporation  of  Truro   had  been  kept  until  the  last  few  tbecontraryheid 

_  -         1  1        .  4»  ""d  exercised, 

years,  in  order  to  account  for  the  non-production  of  any  by  the  mayor  of 
documents  relating  to  the  dues  in  question  of  earlier  date  or^theleMM  or' 
than  the  lease  of  1762.    It  was  proved  also  that  dues  had  i«~e«^  turner 

.       if,  .  ,       orftrmersoflhe 

been  for  many  years  received  by  the  corporation  on  the  said  mayor  and 
importation  of  flour  in  sacks,  as  well  as  of  coals,  and  that  time^^g/or^ 

their  deputy  or 
deputies,  a  cer^ 
tain  ancient  ofilce  or  place  of  meter,  for  the  measuring  of  all  coal  imported  by  sea  and  brought 
within  the  limits  of  the  port  of  TVmto,  to  be  there  disposed  of;  «ad  that  from  time  whereof  &c. 
there  had  belonged  to  the  said  mayor  and  burgesses  &c.  by  reason  of  the  said  office,  an  ancient 
fee,  reward,  or  toll,  for  the  measuring  as  aforesaid,  and  for  the  keeping  and  maintaining  of  measures, 
weights,  &c  i.  i.  the  fee,  &c.  of  4d,  the  chaldroa,  to  be  receired  for  the  measuring,  or  being  ready 
and  willing  to  measure,  each  chaldron  of  coal  imported  as  aforesaid,  to  be  disposed  of  by  measure : 
and  the  fee  frc  of  8d.  by  the  three  tons,  to  be  reoeiTed  for  the  weighmg,  or  being  ready  and 
willing  to  weigh,  each  three  tons  of  coal  imported,  &c.  as  aforesaid,  to  be  disposed  of  by  measure. 
The  count  then  stated  a  demise  by  the  corporation  to  the  plaintiff  of  the  office  of  meter,  with  the 
fees  and  privileges  belon^^g  to  it,  under  which  the  plaintiff  claimed  a  toll  from  the  defendant  in 
respect  of  a  cargo  of  coids  imported  by  him  into  the  port  of  Truro.  The  second  count  claimed 
the  same  fee  as  a  perquisite  of  the  office,  not  stating  it  to  be  immemoria].  Tbe  third  count 
claimed  a  reasonable  fee.  Other  counts  claimed  the  toll  as  a  duty  receiTable  by  the  corporation  or 
their  lessees,  from  all  merchants  importing  coal  by  sea  within  tbe  limits  of  the  port. 

The  jury  found  a  written  verdict  In  these  terms : — **  We  find  for  the  plalntiffi  and  that  the 
corporation  of  T.  have  from  time  immemorial  been  possessed  of,  and  have  exercised,  the  office 
of  meter,  and  have,  from  time  immemorial,  received  for  the  performance  of  the  duties  of  the 
office  the  sum  of  441.  a  chaldron  on  coal  and  culm:" — Meld,  that  the  finding  sufficiently  sop- 
ported  the  fint  count  of  the  declaration ;  that  it  did  not  import  that  the  corporation  were  entitled 
only  on  actually  measuriog  the  coals,  and  that  it  did  not  disconnect  their  right  to  the  toll  from 
their  ownership  of  the  port,  and  their  obligation  to  maintain  it,  in  respect  of  which  ownership  and 
obligation  only  they  could  be  entitled  to  the  payment  without  performing  some  actual  service  for  it. 

Htldf  also,  that  the  toll  being  due  to  the  corporation  as  owners  of  the  port,  as  well  as  for  the 
measuring,  no  objection  could  be  maintained  against  it  on  the  ground  of  Its  rankness. 

Two  leases  from  the  corporation  of  the  office  and  dues  in  question  were  put  in,  the  first  dated 
hi  1752  (in  consideration  of  SSU),  the  second  in  1795.  It  was  proved  that  the  fee  of  Ad.  a 
chaldron  had  been  paid  without  interruption,  from  the  year  1772  to  1828,  although  the  meter 
never  actually  measured  them  himself,  the  only  measurement  being  for  the  purpose  of  ascertain- 
ing the  custom-house  duties  payable  on  them.  A  corporation  book  of  the  date  of  1630  was  also 
produced  at  the  triaL  Held,  that  this  was  sufficient  primd  facie  evidence  that  the  corporation 
and  tbe  office  of  meter  were  immemorial :  and  that  it  sufficiently  aipporled  the  immemorial 
claim  for  coals  not  actually  meted. 

(«)  See  the  report  of  this  case  on  the  former  argument,  1  C.  M.  &  R.  877* 
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Exeh,  of  Pleas,   the  flouF  was  never  measured  by  the  meter.    Tlie  learned 
1835. 

Judge,  in  summing  up,  left  it  to  the  jury  to  decide,  first, 

whether  the  corporation  of  Truro,  and  tlieir  lessees  and 
deputies,  had  from  time  immemorial  held  and  exercised 
the  office  of  meter  of  coals  entering  the  harbour,  for  a 
toll,  fee,  or  reward  of  4rf.  per  chaldron,  or  8rf.  for  three 
tons,  for  measuring  and  weighing ;  seconcUy,  whether  they 
had  held  such  immemorial  office,  and  were  entitled  to  a 
reasonable  fee,  and  whether  M.,  or  any  smaller  sum,  was 
reasonable;  thirdly,  whether  the  corporation  were  en- 
titled to  this  fee  as  a  port  duty,  in  which  case  it  was  not 
necessary  that  it  should  have  existed  from  time  immemo- 
rial. The  jury,  after  having  continued  in  deliberation 
the  whole  night,  came  into  court  with  a  "  verdict  for  the 
plaintiff  on  the  metage."  The  learned  Judge  asked  them 
whether  they  found  that  the  mayor  and  corporation  of 
Truro  possessed  the  office  of  meter,  and  were  entitled  to 
a  reasonable  reward  for  measuring,  and  that  4fd,  was  that 
reasonable  reward.  The  foreman  answered,  *•  Yes."  He 
then  asked  them  if  they  found  for  the  plaintiff  on  the 
port  duty.  The  foreman  said,  "  No."  Another  of  the 
jury  then  said,  *'  We  think  the  corporation  entitled  only 
on  the  due  performance  of  the  office."  Another  said, 
"  We  find  the  office  immemorial,  and  the  fee  also  imme- 
morial, but  they  are  to  do  all  the  work  for  the  money." 
A  third  said, ''  We  find  but  one  thing."  The  counsel  on 
either  side  differing  as  to  the  manner  in  which  the  verdict 
should  be  taken,  the  learned  Judge  desired  the  jury  to  retire 
again,  and  to  give  him  their  verdict  in  writing ;  and  after 
some  time  they  returned  with  the  following  written  ver- 
dict:— "  We  find  for  the  plaintiff;  and  that  the  corpora- 
tion of  the  borough  of  Truro  have  from  time  immemorial 
been  possessed  of  and  have  exercised  the  office  of  meter, 
and  have  from  time  immemorial  received  for  the  perform- 
ance of  the  duties  of  the  office  the  sum  of  id,  a  chaldron 
on  coal  and  culm.     We  do  not  find  for  the  plaintiff  on 
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any  other  count.**  The  verdict  was  thereupon  entered  for    Bxch.tfPiea$, 
the  plaintiff*  on  the  first  count  only,  damages  I6s, 

In  Ecister  Term  the  Attorney^General  (Sir  John  Camp" 
belt)  obtained  a  rule  nisi  for  a  new  trial,  on  two  grounds — 
^sty  that  the  written  finding  of  the  jury  amounted  to  a 
finding  that  no  fee  was  due,  unless  there  was  an  actual 
measurement  of  the  coal  by  the  meter,  and  therefore  did 
not  support  the  first  count  of  the  declaration,  which 
claimed  a  fee  for  measuring  or  weighing,  or  being  ready 
and  willing  to  measure  or  weigh ;  and,  secondly ,  that  even 
if  the  jury  had  found  simply  for  the  plaintiff^  on  that 
count,  or  had  found  in  terms  all  the  facts  alleged  in  it, 
there  was  no  evidence  to  warrant  such  finding,  inasmuch 
as  there  was  no  sufficient  proof  to  support  the  immemo- 
rial right  stated  in  the  first  count.  In  the  present  term, 
cause  was  shewn  by 

Sir  fV.  FoUett  and  Rowe.— First,  the  written  finding 
sufficiently  supports  the  first  count.  There  is  a  fallacy  in 
considering  the  immemorial  claim  of  metage,  and  the 
claim  as  for  a  port  duty,  as  distinct  and  separate  rights : 
they  are  in  fact  the  same,  and  were  so  presented  to  the 
jury.  The  metage  is  in  truth  a  port  duty ;  it  must  be  de- 
rived out  of  the  ownership  of  the  port :  both  have  the 
same  origin  and  foundation,  the  only  difference  being  that 
the  one  must  be  immemorial,  while  the  other  need  not. 
The  corporation  might  have  received  the  4dL  without 
doing  any  thing  specially  for  it ;  or,  on  the  other  hand,  they 
might  be  bound  to  do  something  for  it.  [^Parke,  B. — ^That 
would  seem  to  be  what  the  jury  meant;  they  may  be  con- 
sidered as  having  found  that  the  corporation  were  not  en- 
titled to  the  4d  without  doing  something  besides  cleansing 
the  port.]  It  is  not  a  payment  for  work  done ;  it  is  a  duiy, 
and  there  is  a  corresponding  obligation  on  the  other  side* 
It  would  be  no  answer  to  the  claim  for  toll,  that  the  cor- 
poration did  not  perform  the  duties  imposed  on  them, 
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^«^  y/*^«»  although  it  would  subject  them  to  a  distinct  action.  The 
reasons  given  by  the  jury  are  perfectly  consistent  with  a  find- 
ing for  the  plaintiff.  The  question  is,  what  is  **  the  per- 
formance of  the  duties  of  the  office."  A  party  cannot,  in 
point  of  law,  resist  the  claim  of  the  toll  on  the  score  of  the 
non«*perfonnance  of  the  duties  of  the  office;  the  jury, 
therefore,  could  not  so  find  in  law.  Then  it  was  dis- 
tinctly in  evidence,  that,  as  far  back  as  living  memory 
went,  the  lessees  had  received  the  fee,  although  the  officer 
had  not  in  fact  measured  or  weighed.  How  then  could 
the  jury  find  for  the  plaintiff,  unless  they  considered  the 
being  ready  and  willing  to  measure  as  equivalent  to  actual 
measuring?  What  they  intended  to  negative  was  the 
title  of  the  corporation  to  a  port  duty  as  a  modem  grant. 
If  they  had  adopted  the  argument  insisted  on  for  the  de- 
fendant, that  there  must  be  an  actual  measurement  to 
entitle  the  plaintiff  to  the  fee,  they  would  have  found  for 
the  defendant;  but  they  find  for  the  plaintiff,  because 
they  deem  the  evidence  so  cogent  as  to  compel  them  to 
do  BO9  notwithstanding  there  was  no  actual  measurement. 
And,  secondly,  the  evidence  sufficiently  warranted  such 
a  finding.  It  is  proved  that  the  corporation  has  existed, 
and  the  office  has  been  exercised,  as  far  back  as  living 
memory  can  go.  That  is  evidence  sufficient,  being  uncon- 
tradicted, that  both  are  immemorial.  There  is  no  pre- 
tence for  saying  that  any  body  ever  heard  of  the  com- 
mencement of  thb  claim ;  and  the  same  evidence  which 
proves  the  immemoriality  of  the  usage  to  receive  the  toll, 
proves  also  the  immemoriality  of  the  corporation  and  of  the 
office.  IParkCf  B. — The  jury  have  said  nothing  as  to  the 
8cL  for  every  three  tons.]  It  cannot  be  necessary  that 
they  should  advert  to  every  specific  matter  stated  in  the 
declaration ;  but  it  is  in  fact  the  same  proposition.  The  au- 
thorities in  favour  of  the  legality  of  this  demand  are  to  be 
found  collected  in  Hale's  treatise  De  Poriibus  Maris  (a), 
(a)  Gap.  6 ;  Hargrave's  Law  TracU,  p.  74. 
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and  in  the  cases  of  the  Mayor  of  London  v»  Huni  (a)^  Exeh.qfPiM$f 
Mayor  of  Yarmouth  y.  Eaton  (b),  and  Mayor  of  Exeter 
Y.  Trinlet  (c).  The  general  principle  resulting  from  those 
authorities  is,  that  the  ownership  of  the  port,  and  the 
general  benefit  accruing  from  its  being  kept  up  in  a  pro- 
per state  for  the  use  of  vessels  resorting  to  it,  consti* 
tute  a  sufficient  consideration  for  the  claims  of  metage. 
In  Lord  Falmouth  v.  George  (cQ,  the  plaintiff  was  not 
even  the  owner  of  the  port,  or  of  any  manor  or 
estate  in  respect  of  which  he  claimed  the  dues  in  ques- 
tion ;  but  his  being  bound  to  keep  up  a  capstern  and  rope 
in  a  cove,  to  assist  boats  in  landing  in  foul  weather,  was 
held  to  entitle  him  to  claim  a  toll  from  all  boats  frequent- 
ing the  cove,  whether  they  used  the  capstern  or  not,  by 
reason  of  the  general  benefit  arising  from  its  being  always 
in  readiness  in  case  it  were  required  s  and  his  right  was 
referred  to  the  presumption  of  his  having  been  at  some 
former  period  owner  of  the  poi^t.  So  it  is  also  in  the 
common  case  of  toll  traverse,  receivable  by  a  lord  of  the 
manor  from  persons  landing  within  the  manor;  they  are 
bound  in  law  to  pay,  although  they  do  not  land  at  the 
wharf.  They  may  indeed  have  an  action  against  the  lord 
if  be  do  not  keep  up  the  wharf,  but  that  constitutes  no 
answer  to  the  claim  of  tolL  Indeed,  any  person,  not 
merely  those  who  come  into  the  port,  might  sue  the  cor- 
poration for  not  keeping  it  up.  Mayor  of  London  v. 
Hunt  (a).  It  has  been  said  that  this  cannot  have  been  an 
immemorial  usage,  because  coals  have  not  been  sea-borne 
time  out  of  mind.  But  it  appears  from  the  case  of  Rex  v. 
Carpenter  (e),  that  they  were  not  only  sea-borne,  but  a 
matter  of  litigation  in  London^  as  early  as  the  34  Edw.  1 ; 
and  Mr.  M*CuUochf  in  his  Dictionary  of  Commerce, 
title  Coal,  states,  that  in  the  time  of  Henry  S,  the  town 

(a)  3  Ut.  37.  {d)  2  Moo.  &  P.  467;  6  Btug.  286. 

(6)  3  Burr.  1402.  (e)  2  Show.  49. 

(c)  Cited  3  Burr.  1405,  1407. 
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Mxeh.  of  Pleat,  of  Newcastle  had  a  considerable  trade  in  coals;  and  that 
about  the  end  of  the  thirteenth  century  they  began  to  be 
imported  into  London^  and  used  in  different  manufactures. 
It  has  been  urged  also  that  this  toll  is  bad  for  rankness. 
But  it  is  no  larger  than  has  been  sustained  in  many  other 
cases.  In  Vinkersteme  v.  Ebden  (a),  the  toll  claimed  by 
the  corporation  oi Newcastle^ as  5d»  a  clialdron;  in  a  case 
mentioned  in  Broumloufs  Entries  {b),  4c/. ;  in  the  Mayor  of 
London  v.  Hunt  {c\  8d.  a  ton  for  cheese.  From  the  statute 
9  Hen.  5,  c.  10,  it  appears  that  a  customary  toll  was  then 
due  to  the  crown  of  2d.  a  chaldron  on  coals  brought  from 
the  land  into  the  port  of  Newcastle,  and  sold  to  persons 
not  franchised  within  the  port.  lAlderson,  B. — In  the 
Boroughbridge  toll  case{d),  it  was  4cf.,  and  was  immemo- 
rial.] In  questions  as  to  the  rankness  of  moduses,  the 
Courts  have  always  manifested  a  great  disinclination  to 
interfere  with  the  verdicts  of  juries.  In  Pyke  v.  Dow- 
l%ng{e\  the  Court  said  that  a  question  as  to  the  immemo« 
rial  existence  of  a  modus  was  a  question  of  fact,  and  not  of 
law.  Here  the  jury  have  found  expressly  that  this  was  a 
reasonable  fee. 

The  Attomey-Generalt  Merewether^  Serjt.,  and  Crow^ 
der,  in  support  of  the  rule.— This  corporation  claims  a 
tpll  or  payment,  in  the  name  of  metage,  on  all  coals  im- 
ported within  an  ambit  of  forty  or  fifty  miles,  where  no 
beneficial  service  is  performed,  and  where  no  benefit  can 
be  derived  from  the  meter's  being  ready  to  measure,  since 
the  coals  are  invariably  measured  or  weighed  again  when 
delivered  from  tlie  coal-merchant's  premises  to  the  pur- 
chaser. It  is  a  claim  without  consideration,  and  so  against 
common  right.  If  so,  the  verdict  of  the  jury  is  not  suffi- 
cient to  establish  it.     But,  at  all  events,  the  Court  ought 

(a)  Ld.  Raym.  384.  (d)  Lord  Pelham  ▼.  PiekersgiU, 

(6)  P.  119.  1  T.  R  660. 

(c)  3  Lev.  37.  W  2  Blk.  Rep.  J267. 
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to  put  a  reasonable  construction  on  the  words  of  their  Aw*.ypi«u, 

1835 
finding.    They  find  in  efiect,  that  the  corporation  have 

been  entitled  to,  and  have  received,  the  metage  for  the 
measuring.  The  ''  performance  of  the  duties  of  the 
office"  cannot  merely  mean  the  being  ready  to  measure, 
which  is  the  only  ground  on  which  the  plaintiff  can  rest 
his  claim,  as  alleged  in  the  first  count.  This  is  in  no 
respect,  as  it  has  been  represented  on  the  other  side,  a  toll 
connected  with  the  port.  The  plaintiff  has  no  title  but 
under  his  lease,  and  that  treats  it  merely  as  a  reward,  a 
fee  for  measuring,  and  has  nothing  whatever  to  do  with 
the  port.  It  is  a  grant  of  the  office  of  meter  of  the  bo- 
rough, with  the  fees  and  dirties  incident  to  it  If,  there- 
fore, this  is  a  fee  connected  with  the  exercise  of  an 
office,  it  cannot  be  claimed  unless  the  duty  is  performed, 
and  the  benefit  received ;  and  the  verdict  in  fact  negatives 
anyclaim  arising  out  of  the  ownership  of  the  port,  or  the 
obligation  to  keep  it  in  repair.  The  cases  cited  on  the 
other  side  are  all,  in  truth,  cases  of  payment  for  benefits 
actually  received.  [Parke,  B. — Does  it  not  appear  that 
the  corporation  were  paid  for  the  sacks  of  flour  brought 
in,  although  it  was  neither  measured  nor  weighed  ?]  It 
does;  but  there  the  quantity  is  defined  by  the  sack,  where 
a  sack  of  the  proper  dimensions  is  used;  and  in  such 
case,  the  officer  does  his  duty  where  he  satisfies  himself  that 
the  sack  is  of  those  dimensions.  It  is  a  strong  construc- 
tion to  say,  that  it  is  to  be  assumed  the  jury  meant  that 
this  duty  was  to  be  paid  for  performing  no  service  of  any 
kind. 

But  the  immemoriality  of  the  claim  is  in  no  respect  sup- 
ported by  the  evidence.  There  was  no  sufficient  proof  of 
the  immemorial  existence  either  of  the  corporation  or  of 
the  office.  The  charter  of  Reginald  (the  only  one  now 
put  in)  was  not  a  charter  of  incorporation,  but  only  of  im- 
munities and  exemptions.  It  was  not  even  a  royal  charter ; 
for  the  Earls  of  Cornwall  had  not  jura  regalia ;  and  a 
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subject  cannot  create  a  corporation.  All  the  remain- 
der of  the  evidence  applied  to  the  period  subsequent  to 
the  year  175S.  The  lease  of  175S  contains  no  reference 
to  any  prior  demise  of  the  dues  in  question ;  if  the  office 
had  existed  immemorially,  there  must  have  been  some 
earlier  documents  relating  to  them.  It  is  true,  that  where 
there  is  evidence,  extending  through  a  considerable  period 
of  time,  of  a  right  or  exemption  which  may  well  be  sup- 
posed to  have  existed  immemorially,  juries  may  properly 
be  called  upon  to  act  on  such  evidence,  without  more ;  but 
this  is  a  case  where  the  immemorial  existence  of  the  usage 
set  up  is  hardly  credible  in  any  of  its  circumstances.  No 
doubt,  coals  were  won  before  the  time  of  Richard  I ; 
but  were  they  then  imported  into  the  little  port  of  Truro, 
which  was  not  then  a  town?  was  there  then  a  meter? 
and  were  coals  then  measured  by  the  chaldron.^  The 
great  change  in  the  value  of  money  since  that  period  is  of 
itself  strongly  against  the  possibility  of  this  payment 
being  immemorial.  In  Lyttelton's  History  of  the  Reign 
of  Henry  2  (a),  the  author,  after  referring  to  various 
authorities,  concludes  that  the  value  of  silver  at  that  day 
was  at  least-  five  times  greater  than  when  he  wrote.  From 
the  tables  subjoined  to  Sir  F.  Morton  Eden's  work  on  the 
state  of  the  poor  in  1797,  it  appears  that  the  price  of  coal 
in  1^96,  when  the  use  of  it  was  first  introduced  into  Lon- 
don, was  only  6c/.  per  quarter.  The  cases  as  to  the  rank- 
ness  of  modusef  are  analogous  to  the  present,  because 
there  also  the  question  is  in  effect  the  same — ^whether  the 
amount  of  the  payment  is  inconsistent  with  the  state  of 
circumstances  at  the  commencement  of  the  time  of  legal 
memory.  The  law  on  that  subject  is  collected  in  Eagle 
on  Tithes  {b)\  and  the  conclusion  stated  is,  that  though 
rankness  is  no  objection  in  point  of  law  to  a  modus,  it  is 
evidence  against  the  immemoriahty  of  the  payment.   The 


(a)  Vol.  1,  p.  420, 4to.  ed.  1767. 


(6)  Vol.  2,  p.  186. 
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argument  need  not,  however,  rest  merely  on  the  improba-  Exch.  of  Pleat, 
bility,  however  strong,  of  this  payment  having  bad  an 
immemorial  origin ;  for  it  may  be  referred  to  a  reasonable 
origin  within  the  time  of  legal  memory.  The  statute  8 
Hen*6f  c.  5  (A.  D.  14^),  enacted,  *'  that  in  every  city, 
borough,  and  town  in  England^  a  common  balance  and 
common  weights  should  be  kept,  in  the  keeping  of  the 
mayor  or  constable,  at  which  all  the  inhabitants  that  had 
not  such  weight,  and  others  that  had,  if  they  would, 
should  freely  weigh,  without  payment :  taking  nevertheless 
o(  fareignSf  for  every  draught  within  the  weight  of  forty 
pounds,  a  farthing;  and  for  every  draught  betwixt  forty 
and  one  hundred  pounds,  a  halfpenny;  and  for  every 
draught  betwixt  one  hundred  and  one  thousand  pounds,  a 
penny,  at  the  most;"  and  that  the  officer  lawfully  weigh- 
ing should  be  rewarded  by  the  discretion  of  the  chief  men 
of  the  city,  &c.,  "  according  to  his  attendance  to  his  said 
business,  be  it  more  or  less."  And  by  the  S2  Car.  S,  c.  8, 
the  provisions  of  the  former  act  were  extended  to  ports. 
Now  the  fee  there  mentioned  would  be  very  nearly  equivalent 
to  4f(L  per  chaldron;  and  all  the  provisions  of  the  act 
agree  with  the  circumstances  of  the  office  in  Truro.  It 
is  true,  there  has  been  no  weighing  for  a  long  period ;  but 
the  act  gives  parties  the  option  to  use  the  weights  or  not; 
and  the  claim  might  easily  be  extended,  by  usurpation,  to 
measuring  also.  The  meter's  oath,  *'  faithfully  to  perform 
the  office  for  the  said  borough,  and  to  do  justice  between 
man  and  man,"  seems  also  to  refer  to  the  public  duty  im- 
posed by  the  act.  If,  then,  the  statute  of  Hen.  6  supplies 
a  reasonable  origin,  on  legal  grounds,  for  these  payments, 
the  principle,  that  where  the  origin  cannot  be  traced,  it 
will  be  referred  to  immemorial  usage,  has  no  longer  any 
applicaUon.  Not  a  single  instance  was  proved  of  the 
actual  receipt  of  the  toll  where  there  bad  not  been  actual 
measurement. 

Cur.  adv.  mdi. 

D  D  S 
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Exeh.  ofpuat.       On  a  subsequent  day  in  this  term,  the  judgment  of  the 
Court  was  delivered  by 

Parke,  B. — [After  stating  the  circumstances  before 
mentioned,  as  to  the  several  statements  of  the  jury  to  the 
learned  Judge,  and  the  terms  of  the  written  verdict,  and 
that  no  objection  was  made  to  the  mode  in  which  the  case 
was  left  to  the  jury,  his  Lordship  proceeded  as  follows :] — 
The  objections  made  on  the  argument  in  support  of  the 
rule  for  the  new  trial  in  this  case,  were  two : — 

Firsts  that  the  finding  of  the  jury  does  not  support  the 
first,  nor,  indeed,  any  other  count  in  the  declaration; 
and  if  it  does,  seamdly^  that  the  evidence  does  not  sup- 
port the  finding. 

The  first  count  claims,  that  the  corporation  have  im- 
memorially  exercised  the  office  of  meter,  for  an  immemo- 
rial fee  or  reward  of  id.  per  chaldron,  for  the  measuring 
or  being  ready  and  willing  to  measure  by  measure  each 
chaldron  of  coals  imported  by  sea  and  brought  into,  the 
port,  and  for  the  keeping  and  maintaining  weights  and 
measures;  and  the  plaintiff  claims  as  the  lessee  of  the 
corporation  of  the  office  and  toll,  averring  that  he  was 
ready,  and  offered,  to  measure  by  deputy;  and  there- is  a 
similar  claim  of  8c/.  for  every  three  tons*  weight  In  other 
counts,  the  office  is  not  stated  to  be  immemorial.  And  the 
fifth  count  claims  a  duty  or  toll,  called  metage,  from  every 
merchant  importing  coal  by  sea  within  the  limits  of  the 
port,  to  be  there  unloaded  and  delivered  or  disposed  of, 
without  any  averment  of  the  measuring,  or  being  ready 
to  measure  the  coal.  And  in  part  of  the  sixth  or  indebit- 
atus count,  it  is  claimed  in  a  similar  mode.  It  is  obvious 
that  the  finding  of  the  jury  was  meant  to  be  on  the  first 
count.  It  is  contended  for  the  defendant,  that  the  claim 
for  metage,  a  sa  fee  or  perquisite  of  office  for  measuring 
or  being  ready  to  measure,  is  not  supported  by  the  verdict, 
because  the  jury  have  found  that  the  corporation  have 
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received,  for  the  performance  of  the  duties  of  the  ofRce,  Exeh,qfPUas, 

the  sum  of  4rf. ;  and  it  is  said,  that  the  "  performance 

of  the  duties  of  the  office/'  means  the  actual  measurement 

of  the  coals.     The  Court  have  never  had  the  least  doubt 

as  to  the  meaning  of  the  finding  of  the  jury  in  this  re« 

spect. 

The  great  point  in  controversy  at  the  trial  was,  whether 
the  plaintiff  was  entitled  to  a  payment  of  4J.  for  all  coals 
imported,  though  he  did  not  actually  measure;  the  plaintiff 
contending  that  he  was,  the  defendant  that  he  was  not: 
but  the  defendant,  at  the  same  time,  not  disputing  that 
the  plaintiff  might  have  the  sole  right  of  measuring  all 
coals  imported,  which  were  required  by  the  parties  to  be 
measured  within  the  limits  of  the  borough ;  nor  that  he 
was  entitled  to  a  fee  of  4c/.,  if  they  were  measured  by 
him,  or  damages  for  an  infringement  of  the  right  of  his 
office,  if  they  were  measured  by  another.  The  ques- 
tion then  being,  whether  the  plaintiff  had  a  right  to  the 
fee  without  actual  measuring,  it  is  impossible  to  suppose 
that  the  jury  could  have  found  a  verdict  for  him,  if  they 
had  been  of  opinion  that  he  was  not  entitled,  unless  he 
did  actually  measure.  "  The  performance  of  the  duties 
of  the  office"  must  therefore  mean  something  else,  in  order 
to  be  consistent  with  the  finding  for  the  plaintiff;  and 
the  only  meaning  which  can  consistently  be  attributed  ta 
these  words  is,  that  the  corporation  is  not  entitled,  un- 
less by  their  officer  they  measure,  or  are  ready  to  measure. 
They  are  not  entitled  to  the  4rf.  a  chaldron,  absolutely 
and  unconditionally.  Another  objection,  not  strongly  in- 
sisted on,  was,  that  the  jury  do  not  say  whether  the  corpo- 
ration are  entitled  to8rf.  per  three  tons  for  weighing;  but 
there  can  be  no  doubt  that  they  intended  to  include  both 
the  4rf.  metage,  and  its  equivalent  sum  of  8rf;  for  weigh- 
ing. It  is  also  contended,  that  the  jury  meant  to  nega- 
tive the  right  of  the  corporation  to  the  metage,  as  con- 
nected with  their  interest  as  owners  of  the  port,  or  their 
obligation  to  maintain  it;  and  if  they  did  so  intend,  it 
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Exch.rf  Pleat,  appears  to  US,  that  there  would  be  an  insurmountable 
difficulty  in  supporting  the  verdict  on  the  first  count. 
Taking  the  office  of  meter  to  be  simply  an  ancient  and 
prescriptive  office  in  the  borough,  to  which  the  exclusive 
right  of  meting  is  attached,  and  in  respect  of  which  the 
public  derive  no  benefit,  unless  their  goods  are  actually 
meted  by  him,  we  cannot  think  a  custom  would  be  good, 
which  gives  the  officer  a  fee  for  doing  nothing.  It  would 
be  a  custom,  obliging  all  persons  bringing  coal  within  the 
bounds  of  the  port,  to  be  there  unloaded  or  delivered,  to 
have  them  measured,  whether  they  chose  it  or  not — whe- 
ther they  intended  to  use  them  in  their  own  houses,  or  to 
send  them  into  the  country  to  be  there  sold ;  and  the 
only  consideration  for  that  obligation  would  be,  the  keep- 
ing a  measure  by  the  corporation,  and  the  being  ready  * 
to  use  it ;  and  this  case  would  resemble  that  of  Warren  v. 
Prideaux(a),  and  Hcupurt  v.  Wells  {b);  and  would  difier 
from  that  of  Lord  Falmouth  v.  George,  in  which  the 
keeping  up  a  rope  and  capstem  in  a  cove,  to  draw  boats 
through  the  breakers,  was  held  to  be  a  benefit  to  all  who 
frequented  the  cove,  though  they  did  not  use  either,  be- 
cause it  was  to  their  safety  that  they  should  be  kept  up 
ready  for  them.  In  this  case,  no  importers  who  did  not 
require  their  coals  to  be  measured,  could  possibly  derive 
any  advantage  from  the  maintenance  of  the  bushel,  or 
the  establishment  of  the  office  of  meter.  But  if  the 
office  of  meter  is  connected  with  the  rights  of  the  corpo- 
ration to  the  port,  or  their  obligation  to  repair  and  cleanse 
it,  the  public  have  undoubtedly  a  sufficient  consideration  to 
oblige  them  to  pay  a  toll,  or  duty,  to  the  owners  of  the 
port,  for  services  not  performed.  They  have  an  equiva- 
lent, in  the  use  of  the  port,  for  any  reasonable  toll  on  the 
goods  imported ;  and  as  such  a  toll  could  be  granted  now 
by  the  Crown,  there  could  be  no  doubt  of  the  validity  of 
a  prescriptive  claim  to  it.   The  case  of  the  Mayor  ofLonr 

(«)  1  Mod.  104.  (6)  Ibid.  47. 
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€hm  v.  Hunt  (a\  which  was  a  claim  of  weighage  of  cheeaOi  ^Bteh.  ofPUas, 
and  the  Mayor  of  Yarmouth  v.  Eaton  {b),  which  was  one 
of  measurage  of  corii|  are  decisive  authorities  to  this  effect. 
The  present  case  differs  in  some  respects  from  those,  but 
falls  within  the  same  principle,  if  the  right  be  connected 
with  the  ownership  of  the  port ;  for  here  the  right  of  the 
corporation  to  the  toll  is  not  merely  in  consideration  of 
the  use  of  the  port,  but  also  of  the  obligation  to  repair 
and  cleanse  it,  and  the  additional  obligations,  not  merely 
to  provide  measures,  but  ako  a  competent  person  to  per- 
form the  duty  of  measuring  faithfully  and  justly,  if  required 
to  do  so. 

The  only  question,  therefore,  on  this  part  of  the  case,  is, 
whether  the  jury,  by  the  mode  in  which  they  found  for 
the  plaintiff,  and  the  observations  accompanying  it,  meant 
to  disconnect  the  right  to  the  office  of  meter  from  the 
right  of  the  corporation  to  the  port ;  and  to  find,  that  the 
corporation  were  not  entitled  to  the  metage  in  respect  of 
their  ownership  of  the  port,  and  obligation  to  cleanse  it. 
Now,  if  the  ultimate  written  finding  of  the  jury  be  con- 
sidered by  Itself,  there  is  no  reason  whatever  to  suppose 
that  they  intended  to  negative  the  title  to  the  metage,  as 
connected  with  the  port.  They  must  be  considered  as 
having  found  the  plaintiff's  claim  to  the  metage  upon  the 
grounds  on  which  alone  it  can  be  supported  in  law,  and  on 
which  it  is  clear,  from  the  statement  at  the  bar,  and  from 
a  very  full  note  by  the  learned  Judge  of  the  speech  of 
the  counsel  for  the  plaintiff,  the  case  was  mainly  rested  in 
behalf  of  the  plaintiff.  But  there  is  an  answer  by  the 
jury  to  a  question  of  the  learned  Judge,  which  on  the 
first  view  seems  to  shew  that  the  jury  negatived  the  claim 
to  this  duty  or  toll,  as  connected  with  the  port;  for 
the  learned  Judge  had  previously  asked  the  question, 
whether  they  found  for  the  plaintiff  on  the  port  duty,  and 
they  answered  in  the  negative.     But  it  appears  to  us,  on 


(«)  3  Lev.  38. 


(6)  3  Burr.  1402. 
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E*ch.^Pkat,  considering  the  whole  of  the  learned  Judge*8  note  of  that 
which  passed,  that  the  jury  could  have  meant  no  more 
than  to  find  against  the  plaintiff's  right  to  any  duty  or 
toll  on  coals,  merely  as  a  port  duty ;  that  is,  imported 
simply  for  the  use  of  the  port,  and  without  the  further 
obligation  on  the  part  of  the  corporation  to  do  something 
more;  which  is  the  mode  in  which  the  toll  is  claimed  in 
the  fifth  and  part  of  the  sixth  counts  of  the  declaration. 
They  have  found  in  effect,  that  the  corporation  were 
bound  to  measure,  if  the  measurement  should  be  required. 
We  therefore  think,  that  the  finding  of  the  jury  supports 
the  claim  in  the  first  count,  as  a  toll  connected  with  the 
ownership  of  the  port* 

The  next  question  is,  whether  there  is  sufficient  evi- 
dence to  support  the  finding.  It  is  contended  that  there 
was — 

First f  none  that  the  corporation  was  immemorial; 

Secondly,  none  that  the  office  was  immemorial; 

Thirdly  f  that  the  fee  was  too  great  to  be  immemorial;  and 

FourihUfi  that  the  evidence  did  not  support  the  right 
to  a  toll,  in  respect  of  coals  imported,  whether  meted  or 
not. 

It  appears  to  us,  that  there  was  sufficient  evidence  to 
warrant  the  verdict  for  the  plaintiff  on  all  these  points ; 
so  that  we  cannot  set  aside  the  verdict  as  being  against 
evidence.  The  proof  of  the  immemoriality  of  the  corpo- 
ration is  slight,  for  no  ancient  charters  or  documents  were 
produced,  shewing  that  it  existed  some  centuries  ago. 
Where  a  prescription  may  be  expected  to  be  proved,  if  it 
exists,  by  more  than  liring  memory,  the  absence  of  such 
proof  is  no  doubt  a  strong  point  for  the  jury.  There  how- 
ever was  proof  that  there  was  a  corporation  in  1630  (a) ; 
and  that,  uncontradicted,  is  certainly  eridence  from  which 

(a)  A  corporation  book  of  that     coald  be  found;  but  no  part  of  it 
date  was  produced  at  the  trial,     was  read  in  eridence. 
and  stated  to  be  the  earliest  that 
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a  jury  may  presume  that  it  had  existence  beyond  time  of  Exek.ofPka$, 
legal  memdry.    This  point  is  one  which  was  hardly  in  '    - 

dispute  in  the  cause.  Jekkiits 

A  similar  observation  applies  to  the  oflSce,  which  was  harvbt. 
proved  to  exist  in  1752^  and  to  be  then  worth  GOO/.,  for 
the  term  for  which  it  was  granted ;  and  that  is  abundant 
evidence,  from  which  the  jury  may  and  ought  to  presume 
it  to  be  prescriptive,  if  that  be  necessary  to  make  it  valid, 
unless  the  contrary  be  proved ;  especially,  accompanied 
with  the  circumstance  that  no  early  documents  belonging 
to  the  corporation  were  to  be  found. 

The  objection  as  to  the  rankness  of  the  toll  is  unten- 
able, if  it  be  a  toll  due  to  the  corporation  for  the  use  of 
the  port,  as  well  as  for  the  measuring  of  the  coals :  and 
we  have  before  intimated,  that  the  claim  can  be  supported 
on  that  ground  alone ;  and  that  the  jury  must  be  con- 
sidered as  having  so  found. 

The  last  objection  is,  that  the  evidence  does  not  sup- 
port the  claim  to  a  toll  for  coals  not  actually  meted. 

There  was  very  satisfactory  proof  that  the  lessee  re- 
ceived the  dues  now  claimed,  from  the  year  1772,  under 
a  lease  granted  in  1752,  on  all  coals  imported;  it  was 
equally  clear  that  the  meter  never  actually  measured  them^^ 
and  yet  received  the  fee  of  idl  a  chaldron,  as  if  he  had. 
It  is  true,  indeed,  that  all  the  coals  imported  were  always 
measured  by  some  one,  but  that  measurement  was  one 
that  originated  in  the  statute  of  ^luie,  imposing  a  duty  on 
coals ;  it  was  for  fiscal  purposes,  in  order  to  ascertain  the 
amount  of  a  tax;  and  with  such  a  species  of  measurement, 
the  ancient  meter,  whose  duty  it  was  to  mete  between 
one  party  and  another,  could  have  nothing  to  do,  and  was 
under  no  obligation  to  perform  it.  If,  therefore,  the  lessee 
of  the  toll  received  4cf.  a  chaldron  on  all  coals,  no  other- 
wise measured  than  for  the  customs,  it  is  in  truth  the 
same  for  the  present  purpose  as  if  he  received  on  all  coals 
importedi  though  never  measured  at  all* 
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AscA.  ofPkiiMt  It  appears^  also,  that  the  tolls  were  paid  to  the  meter 
on  baga  of  floufi  and  these  were  never  measured  by  any 
one,  for  any  purpose  And  a  clear  usage,  from  the  year 
ITTTy  for  the  lessee  to  receive  a  toll  on  goods  imported^ 
though  never  measured,  coupled  with  the  proof  of  tbk 
being  a  valuable  right  in  1752,  is  amply  suflScient  to  war- 
rant the  jury  in  presuming  the  practice  to  have  existed 
time  out  of  mind,  and  in  referring  it  to  a  legal  origin, 
which  cannot  well  be,  without  connecting  the  right  to  the 
toll  with  the  ownership  of  the  port,  which  ownership  was 
fully  proved. 

It  may  be  observed,  that  the  usage,  if  established,  can- 
not be  referred  to  the  statute  of  Hen.  6,  as  its  legal 
origin ;  for,  in  the  first  place,  that  statute  applies  to  weight 
only,  not  to  measures ;  and  if  it  did,  its  provisions  would 
give  no  legal  right  without  actual  measurement;  whereas, 
in  this  case,  a  right  to  toll  without  measuring  is  to  be  re- 
ferred to  some  legal  origin. 

For  these  reasons,  we  think  the  verdict  ought  not  to  be 
disturbed,  and  the  rule  for  a  new  trial  must  be  discharged* 

Rule  discharged. 


Allies  and  Others  v,  Probyn. 

ToEdeciaradon  AsSUMPSlT.—The  Jirst  count  was  upon  a  bill  of  ex- 

d"efendM?' '    ^  change  drawn  by  the  plaintiffs  upon  and  accepted  by  the 

slu&l^b^t  defendant  for  50/.,  payable  three  months  after  date.    Se- 

after  thescTerai  cond  count,  indebitatus  assumpsit  in  500/.,  for  iroods  sold* 

canies  of  action  i.tii 

in  respect  of  and  for  money  found  to  be  due  upon  an  account  stated. 
l!^roe  "ac*       Plea  to  the  said  declaration  so  far  as  the  same  relates  to 

plaintiffs,  by 

agreement  with  the  defendant,  in  consideration  that  the  defendant  would  secure  the  above  sum  by 
executing  a  mortgage  of  certain  premises,  when  called  upon  to  do  so,  the  amount  to  carry  interest 
and  to  be  payable  b^^nstalments,  undertook  that  no  proceedings  in  respect  of  that  sum  should  be 
instituted  against  the  defendant,  unless  default  were  made  in  payment  of  the  instalments.  The 
defendant  then  averred,  that  he  had  been  always  ready  to  execute  the  mortgage,  but  had  never 
been  called  upon  so  to  do  : — Htld^  on  special  demurrer,  that  the  plea  was  ba<L 
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88L,  aetianem  nan;  because  the  defendant  says,  that,  before  £M*.^J»ira», 
the  commencement  of  this  suit,  and  after  the  several  causes 
of  action,  in  respect  of  the  said  sum  of  money  in  the  intro* 
ductory  part  of  this  plea  mentioned,  had  accrued  to  the 
plaintiiF,  by  a  certain  memorandum  of  agreement  in 
writing,  bearing  date  the  14th  day  of  August,  1833,  and 
signed  by  William  Foster  Geaeh,  being  the  agent  of  the 
plaintiffs  thereunto  by  them  lawfully  authorized,  in  con- 
sideration that  the  defendant  would  secure  the  said  sum  of 
money  in  the  introductory  part  of  this  plea  referred  to,  by 
further  mortgage  upon  a  certain  property  at  Pontypool, 
in  mortgage  to  Messrs.  Henry  Fox  and  the  said  William 
Foster  Geach  respectively,  and  would  execute  such  fur- 
ther mortgage,  which  should  contain  a  power  of  sale  of 
the  premises  mortgaged,  when  called  upon  so  to  do;  80£, 
parcel  of  the  same  money,  to  carry  interest  at  5/.  per  cent, 
from  the  said  I4th  day  of  August,  and  to  be  paid  off  by 
annual  instalments  of  15/.;  the  first  payment  to  be  made 
on  the  14th  day  of  August  then  and  now  next — the 
plaintiffs  undertook  and  promised  the  defendant,  that  no 
proceedings  in  respect  of  the  said  sum  of  money  in  the  in- 
troductory part  of  this  plea  mentioned,  should  be  insti- 
tuted against  the  defendant,  unless  in  case  of  default  of 
the  payment  of  the  amount  due  by  the  said  instalments. 
And  the  defendant,  in  fact,  says,  that  although  he  (the  de- 
fendant) has  been  always  ready  and  willing  to  execute  such 
further  mortgage  as  aforesaid,  whenever  called  upon  so  to 
do,  yet  he  hath  not  been  called  upon  so  to  do.  Verification. 
To  this  plea  there  was  a  special  demurrer,  assigning 
for  cause  that  the  defendant  has,  in  his  plea  to  83/.  parcel, 
&c.,  pleaded  matters  in  bar  to  the  plaintifi^s  action  in 
respect  of  83/.  parcel,  &c.,  which  in  form  amount  merely 
to  matter  of  accord,  and  has  not  pleaded  the  same  by  way 
of  satisfaction. 

W.  H.  Watson,  in  support  of  the  demurrer,  was  stopped 
by  the  Court,  who  called  upon — 
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Exeh,  of  Pkast  John  Henderson,  to  support  the  plea.— The  defence 
V  disclosed  in  this  plea  is  not  one  of  accord  and  satisfaction. 
Allies  which  bars  the  action  altogether ;  but  one  of  suspension  of 
p&oBYii.  ^he  action  by  a  valid  and  still  subsisting  contract.  If  the 
agreement  not  to  sue  for  a  limited  time  not  yet  expired, 
which  is  stated  in  the  plea  and  admitted  by  the  demurrer, 
be  such  as  would  support  an  action  for  now  suing  on  the 
original  cause  of  action,  then,  to  prevent  circuity  of  action, 
this  agreement  may  be  well  pleaded  as  an  answer  to  the 
present  action.  In  this  case,  as  in  that  of  Siracif  v.TAe 
Bank  of  England  (a),  the  plaintiff,  before  the  commence- 
ment of  the  action,  entered  into  an  agreement  with  the 
defendant,  upon  good  consideration,  under  which  agree- 
ment the  right  of  action  is  suspended.  The  judgment 
of  the  Court,  in  that  case,  distinctly  recognises  the  prin- 
ciple on  which  the  present  plea  is  founded.  The  Court 
there  observed,  that  "the  agreement  is  not  set  up  as 
a  perpetual  bar;  it  is  merely  insisted  on  as  an  objec- 
tion to  the  action  being  brought  at  the  present  time.  It 
is  urged  as  an  agreement  by  which  the  plaintiffs  have,  for 
a  good  consideration,  restrained  themselves  from  suing, 
not  perpetually,  but  only  until  they  have  first  done  a'par- 
ticular  act.  Under  these  circumstances,  we  think  the 
defendants,  in  order  to  avoid  circuity  of  action,  may  avail 
themselves  of  this  agreement  as  a  suspension  of  the 
plaintiff's  right  to  sue  in  the  present  action,  and  that  they 
are  not  confined  to  a  remedy  by  a  cross  action  thereon. 
The  case  of  Longridge  v.  Dorvitte{b)  appears  to  us 
strongly  in  favour  of  the  validity  of  such  an  agreement." 
Tatlock  V.  Smith  (e)  is  another  among  many  instances  of  a 
right  of  action  suspended  by  the  effect  of  an  agreement 
By  the  same  rule,  the  receiving  a  bill  of  exchange  in  re- 
newal of  another,  raises  the  presumption  of  an  agreement 


(a)  6  Bing.  754;  4  M.  &  P.  (c)  6  Bing.  339;    3  M.  &  P. 

639.  676. 

(6)  5B.&Ald.ll7. 
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suspending  the  remedy  on  the  first  till  the  second  is  dis-  S*c^  of  PUat, 
honoured.    Kendriek  v.  Lomax  (a).    The  test  of  the  suffi-  ^  '  ^ 

ciency  of  the  agreement  admitted  in  these  pleadings  to  Allies 
suspend  the  right  of  action,  may  be^  its  sufficiency  to  sup-  probtn. 
port  a  cross  action.  For  the  plaintiflTs  promise  not  to  sue 
until  default  in  the  instalments,  none  of  which  are  yet 
due,  there  is  a  sufficient  consideration — viz.  the  defen- 
dant's promise  to  secure  the  money  by  a  further  mortgage, 
with. interest  on  80/.,  the  amount  of  the  debt  bearing  in- 
terest being  only  60/.,  and  the  rest  of  the  claim  being  of 
a  nature  not  to  bear  interest.  The  promise  is  then  sup- 
ported by  a  sufficient  consideration ;  the  present  action  is 
in  violation  of  that  promise;  and  to  overrule  this  plea, 
would  be  to  defeat  a  valid  contract  between  the  parties, 
and  lead  to  circuity  of  action. 

W.  H.  WaUan,  in  reply. — The  plea  is  nothing  more 
than  accord'without  satisfaction.  The  cases  of  delivering 
bills  of  exchange  for  a  prior  debt,  are  no  authorities 
against  the  plea;  for  they  are  always  pleaded  to  be 
delivered  and  accepted  on  account  of  the  prior  debt. 
Compositions  must  be  pleaded  to  have  been  accepted  in 
satisfaction ;  moreover,  there  must  be  a  third  par^  liable, 
or  a  fund  to  pay  the  composition;  and  that  alleged  to 
have  been  received  in  satisfaction,  otherwise  it  is  no  an- 
swer.— Heathcote  v.  Crookshanks  (6).  He  was  then 
stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  this  plea  is 
clearly  bad.  It  appears  to  be  an  ingenious  attempt  to 
plead  an  accord  without  satisfaction.  The  case  of  Stracy 
v.  The  Bank  of  England,  stands  on  different  grounds ; 
in  that  case,  the  agreement  had  been  acted  upon.    The 

(a)  2  Or.  &  Jerv.  405  ;  and  see  Em€$  r.  Wid<ws<m,  4  Car.  &  P.  151. 
(6)  2  T.  R.  24. 
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BsdLofPUiUf  Bank  of  England  had,  by  the  conduct  of  a  party,  been 
put  in  a  situation  which  could  not  be  altered.  They  had 
allowed  the  stock  to  be  transferred,  and  had  paid  over 
the  proceeds  to  the  party  transferring.  It  was  but  fair 
that  the  owners  of  the  stock  should  gain  what  they  could 
from  the  estate  of  that  party;  and  the  Bank  accord- 
ingly agreed,  if  they  would  do  so,  to  guarantee  the  re- 
sidue, without  compelling  them  to  bring  an  action.  The 
agreement  entered  into  was,  therefore,  perfectly  fair.  It 
did  not  operate  as  an  extinction  of  the  debt,  but  a  sus- 
pension  of  the  suit  until  a  certain  act  was  done  by  one  of 
the  parties.  The  plaintiffs,  who  assented  to  that  suspen- 
sion,  received  in  return  a  complete  satisfaction,  because 
their  debt  was  guaranteed  by  the  BanL  Here  there  was 
nothing  but  a  simple  engagement  to  execute  a  mortgage 
when  called  upon  to  do  so.  If  they  never  called' upon 
him,  the  defendant  could  never  execute  at  all,  and  then 
the  right  of  action  would  be  suspended  during  their  whole 
lives.  All,  however,  that  the  contract  amounts  to,  is,  that 
the  plainti&  may  have  the  mortgage  if  they  like;  but  it  is 
not  itself  a  satisfaction  of  the  previous  debt.  If  the  mort- 
gage had  been  executed,  then  the  debt  would  have  been 
merged;  but  that  is  not  the  present  plea. 

The  rest  of  the  Court  concurred,  and  there  was 

Judgment  for  the  plaintiffs. 


Blunt  v.  Beaumont. 

A  decUratioD     XrES^^ASS  for  assault  and  battery.— The  declaration 
ataauitBDdbat-  Stated,  that  the  defendant  assaulted  the  plaintiff,  and 

tery  lUted  that 

defendant  ai- 

aanlted  plaintiff,  and  wrenched  a  ttick  from  hii  handi,  and  irith  the  stid  stick,  and  with  hii  fitti, 

ga?e  the  plaintiff  many  Tiolent  blowi,  &c.  &c    Plea,  as  to  the  aMaultlng  the  plaintiff  with  the 

said  ttick  and  with  hit  Hits  giving  him  blows,  ftc,  ten  atsauU  detnetne. — HeU,  after  Terdlct,  that 

the  plea  suffldently  Justified  the  baitery  vrith  the  stick  as  well  as  the  assault  with  it 
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wrenched  and  puHed  a  certain  stick  from  his  hands,  and  Bxek.  ^  Pieai, 
with  the  said  sticky  and  with  his  (the  defendant's)  bands 
and  fists,  gave  and  struck  the  plaintiff  a  great  many  vio- 
lent blows  and  strokes,  and  shook  and  pulled  him  about, 
and  gave  and  struck  him  many  other  blows  and  strokes, 
&c.  The  defendant  pleaded,  firsts  not  guilty;  secondly^ 
as  to  the  assaulting  the  plaintiff  with  the  said  stick  and 
with  his  (the  defendant's)  hands  and  fists  giving  and  strik- 
ing the  plaintiff  blows  and  strokes,  and  shaking  and  pull- 
ing about  the  plaintiff,  as  in  the  declaration  mentioned, 
«ofi  assauU  demesne.  At  the  trial  before  Parke,  B., 
at  the  Middlesex  Sittings  in  this  term,  the  case  on  the 
part  of  the  plaintiff  having  been  proved,  the  defendant 
called  witnesses,  who  swore  that  the  phiintiff  had  com- 
mitted the  first  assault,  and  that  the  defendant  did  not 
wrench  the  stick  from  the  plaintiff's  hands.  It  was  con- 
tended on  behalf  of  the  plaintiff,  that  he  was  at  all  events 
entitled  to  some  damages  in  respect  of  the  blow  with  the 
stick,  which  was  not  covered  by  the  justification,  and  was 
not  denied  by  the  defendant's  witnesses.  The  learned 
Judge  left  it  to  the  jury  to  say  what  damages  the  plaintiff 
would  be  entitled  to  in  respect  of  that  blow ;  and  they 
assessed  such  damages  at  U. ;  and,  subject  to  a  motion  to 
enter  a  verdict  for  the  plaintiff  on  that  ground,  they  found 
a  general  verdict  for  the  defendant. 

Wallinger  now  moved  accordingly. — The  plea  professes 
only  to  answer  an  assaultmg  with  the  stick  ;  but  an  assault 
doea  not  amount  to  a  battery,  which  is  charged  in  the  de- 
claration to  have  been  committed  with  the  stick.  The 
justification,  therefore,  is  incomplete.  [Parke,  B. — 
There  is  no  allegation  in  the  declaration  of  an  assault  with 
the  stick,  simpliciier.  Is  not  the  plea  merely  an  informal 
mode  of  pleading  to  the  battery  ?]  In  all  the  books,  a  dis- 
tinction is  taken  between  an  assault  and  a  battery ;  the 
former  is  no  more  than  inchoaie,  the  latter  actual,  violence. 
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^''\m'^'  In  P^yr^v.Cr^^rf  (a),  the  assault  was  justified,  and  the 
battery  denied;  in  Smithy.  Nee8am(Jb\  where  the  Judge 
certified  that  an  assault  was  proved,  that  was  held  insuffi- 
cient to  give  the  plaintiff  costs  under  22  &  23  Car.  2. 
[Parke,  B. — But  here  is  no  charge  of  inchoate  violence ; 
must  not  the  plea  then  be  taken  to  be  a  justification  of 
actual  violence  ?]  The  plea  cannot  be  construed  as  the 
defendant  would  have  it,  without  confounding  a  battery 
and  an  assault,  or  introducing  a  word,  or  at  least  a  stop ; 
the  natural  and  grammatical  construction  is  in  favour  of 
the  plaintiff.  If  it  be  doubtful,  it  must  be  taken  most 
strongly  against  the  pleader. 

Lord  Abinoeb,  C.  B. — I  think  the  utmost  that  can  be 
made  of  the  argument  is,  that  on  special  demurrer  it 
might  have  been  urged  that  the  plea  is  informally  pleaded 
only  to  the  assault ;  whereas  every  battery  includes  an  as- 
sault. But  it  is  in  substance  an  answer,  because  the 
plaintiff  only  charges  an  assault  consisting  of  beating  and 
striking. 

Parke,  3. — ^If  the  breath  be  suspended  after  the  word 
''  plaintiff,**  the  same  construction  may  be  given  to  the 
sentence  as  if  the  word  ''and'*  were  there;  and  it  ap- 
pears to  have  been  a  mere  clerical  error  in  omitting  that 
word.  It  is  clear  the  defendant  meant  to  justify  the  bat* 
tery  with  the  stick  as  well  as  the  assault 

Rule  refused. 
(a)dT.R.391.  (6)  2  Lev.  102. 
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Exch.  rfPUtu, 
1835. 
Edgb  V.  Shaw  and  Wife.  ^-"-v — ' 

X  HIS  was  an  action  to  recover  the  som  (as  stated  in  the  An  order  wu 
particulars)  of  162.  I0«.  8c/.«  for  goods  supplied  to  the  trial  before' be 
female  defendant  before  her  marriage.    Plea— the  general  wril  of  Trii*** 
ivue.    The  cause  was  tried  before  the  under-sheriff  of  Act   The  bUi 
Middlesex,  and  the  defendants  had  a  verdict.    Humfrey  eiaiiiiedi6/.]0i. 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  ofiummoiu"' 
evidence  had  been  stated  to  the  jury  whieh  was  properly  when  pipduced 

**^"'in  evidence,  ap- 

admissibie  only  under  a  plea  of  payment ;  and  also,  that  peered  to  be  in- 
the  sheriff  had  no  jurisdiction ;  it  appearing  from  his  After  Terdkt  for 
notes  of  the  evidence,  that  the  writ  of  summons,  when  ^  courtln*' 
produced,  appeared  to  be  indorsed  for  68/.  directing  a  new 

r  *    rr^  trial  on  the 

ground  of  mia- 

ArchbM  shewed  cause,  and  argued,  that  as  the  writ  ^^°'t^^* 
was  put  in  by  the  plaintiff,  it  might  be  taken  that  he  '^''^^^^ 
obtained  the  order  to  try  before  the  sheriff;  and  therefore  tummonabyre* 
be  ought  not  now  to  be  permitted  to  say  that  it  was  not  a  donement  to* 
proper  cause  to  be  so  tried.  "Sii^taJJy- 

ing  to  a  Judj^ 

Humfrey,  coniri,  contended,  that  the  plaintiff  was 
clearly  entitled  to  a  verdict  on  the  evidence;  and  also 
that  the  sheriff  bad  no  jurisdiction  to  try  the  case  at  alL 
[Alderson,  B. — ^The  sheriff  has  nothing  to  do  with  it ;  he 
tries  the  case  because  it  is  sent  to  him.  The  applicaidori 
should  have  been  to  amend  the  writ.]  Perhaps  the  Court 
will  now  amend  it. 

The  Court  made  the  rule  absolute  for  a  new  trials  giving 
the  plaintiff  leave  to  alter  the  writ  of  summons,  by  re- 
ducing the  indorsement  to  16/.  10«.  8d.,  without  applying 
to  a  judge;  the  defendants  being  ako  at  liberty  to  plead 
payment. 

Rule  accordingly. 


VOL.    11.  E    B  CM.  R. 
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Eteh,  tf  Pleat, 
1835. 

^      ^''■**^  Symons  ».  Blake. 

Where  a  ver*  J^  HIS  was  an  Ection  of  slander,  for  words  spoken  by  the 

diet  has  been  ^                              '                          r              j 

found  with  da-  defendant,   imputing  that   the   plaintiff  bad   feloniously 

^bn  of  deft-  stolen  certain  bullocks  belonging  to  him,  the  defendant; 

^H^im^ting  Plea— not  guilty.     At  the  trial  before  PaticMon,  J.,  at  the 

felony,  the  Jast  assizes  for  the  county  of  Cornwall^  the  plaintiff  re- 

Court  will  not  ,              ,.          .  ,   ^/>      , 

•tay  Che  pro-  covered  a  verdict  with  60«.  damages. 

^nt?new  ^^  Eostcr  Term  last^  Erie  moved  for  a  rule  nisi  for  a  hew 

*"*^»  T  ft  ^T^^^h  or  why  the  proceedings  should  not  be  stayed,  upon 

since  the  trial,  affidavits  Stating,  that,  subsequently  to  the  trial  of  the 

been  convicted  causc,  the  plaintiff  had  been  indicted  on  the  prosecution  of 

the  iarnHfe!*  ^  ^^  defendant  at  the  general  quarter  sessions  of  the  peace 

lony;  a/artioH  for  the  county  of  Cornwall^  for  stealing  the  bullocks  in 

feodant  bai  question  ;  that,  on  the  trial,  the  defendant  was  examined 

w'a^iJkwM**  as  a  witness  to  prove  the  loss  of  the  bullocks,  but  that  the 

upon  the  trial  j^Qg^  material  facts  were  proved  by  other  witnesses ;  that 

of  the  indict-  ^                ^                                    ' 

ment  the  plaintiff  was  thereupon  convicted,  and  sentenced  to  be 

notinterfeie^  transported  for  life.    He  contended  that  the  defendant 

riJTthlu^aef  ^^®  entitled  to  bring  a  writ  of  auditd  quereld,  and  that 

to  which  it  ia  the  Court  would,  in  such  a  case,  interfere  summarily  upon 

suggested  that  ,                       .                     ,.            •  •        •*>-.   •           ^^            r  \ 

the  parties  ap-  motiou  to  Stay  the  proceedings,  citing  fVtcket  v.  Cremer{a). 

en&Tte^  The  Court  granted  a  rule  nisi,  directing  it  to  be  served 

M  auditd  que-  upon  the  Attomey-General 

reldf  unless,  "^                            i      ■        i 

upon  the  facts  The  Crown  declined  to  interfere,  but  cause  was  shewn 

appearing  on  . 

tbeafflda^t,itis  ^y 
dear  that  the 
party  would  be 

entided  to  such  Bompos,  Seijt.,  and  Mannings  on  behalf  of  the  plain- 

Where  a  de-  tiff^s  attorney. — ^The  Court  will  not  grant  this  application, 

tt^ssll^nst  unl^s^  ^^^y  are  satisfied,  not  only  that  an  auditd  quereld 

SVSe^T'  *''  ^^^^^  '*®'  ^"^  **^  **  ^^"'^  ultimately  succeed.    That  is 

from  a  Terdict  laid  down  in  2  Wms.  Saunders,  148  a.    lAldersonf  B. — 

obtidned  against 

him,  the  Court 

will  not  abstain 

from  interfering  on  the  ground  of  the  lien  of  the  plaintiff's  attorney  upon  the  verdict  for  his  costk 

(a)  1  Ld.  Raym.  439. 
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The  same  point  also  occurred  in  Wicket  ?.  Cremer^-^  Bxch.  tf  PUa», 
An  auditd  quereld  could  not  be  supported  in  the  present  ^ 

case,  because  the  conviction  being  obtained  upon  the       Stmoni 
testimony  of  the  defendant,  the  Courts  would  not  allow       blAb. 
it  to  be  given  in  evidence.    They  will  not  allow  a  criminal 
proceeding  to  be  used  in  a  civil  cause  where  the  party 
himself  has  been  examined  as  a  witness  in  the  criminal 
proceeding.  Bartlett  v.  PiekersgiU{a)s  Rex  v.  Boston  (6), 
Gibson  v.  M*Carty  (c).     The  declaration  in  the  auditd . 
quereld  must  state  the  guilt  and  the  conviction  of  the  party; 
and  if  denied  by  the  plea*  the  guilt  must  be  proved. 
[AUersonp  B. — It  would  not  be  necessary  to  prove  the 
guilt  of  the  plaintiffi  but  only  the  fact  of  the  conviction 
having  taken  place.]     StiU  the  defendant  would  obtain 
the  benefit  of  his  own  testimony,  upon  which  the  con- 
viction was  founded;  and  the  proof  of  the  property  in  the 
bullocks  in  question  was  as  material  as  the  felonious  taking. 
If  a  conviction  so  obtained  were  held  admissible,  it  would 
be  a  strong  inducement  to  persons  to  perjure  themselves 
on  the  trial  of  prosecutions.     [Alderson^  B. — In  Btake- 
more  v.  Glamorganshire  Canal  Company  (a),  this  subject 
was  lately  considered  by  this  Court,  and  the  reason  why 
judgments  in  criminal  proceedings  were  held  not  admissible 
in  civil  proceedings  was  stated  to  be,  because  they  were 
res  inter  alios  acta.']    Secondly,  the  attainder  does  not 
divest  the  plaintiflTs  right  to  the  damages.     Undoubtedly, 
all  debts  due  to  the  felon^  and  all  his  choses  in  action, 
and  his  judgments,  vest  in  the  Crown  on  attainder;  but 
the  rule  is  otherwise  in  the  case  of  what  is  no  debt,  but 
merely  unliquidated  damages.    If  there  had  been  a  judg- 
ment in  the  present  case,  it  might  have  vested  in  the 
Crown;  but  although  the  amount  of  damages  has  been 
brought  to  a  degree  of  certainty  by  the  verdict  of  the  jury, 

(a)  Stra.  677.  (c)  Ca.  Temp.  Hardw.  311. 

(6)  4  Eait,  672.  {d)  See  ante,  139. 
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EMak.rf  Pkaa,  yet  it  must  pass  in  rem  jtuUcatam^  to  constitute  a  debt. 
^  Buttock  V.  Dodd8  (a).  That  case  was  decided  on  the  dis- 
Stmoks  tinction,  as  to  what  vested  in  the  Crown  on  attainder,  be- 
Blakb.  tween  debts  and  choses  in  action,  and  cases  of  tort,  where 
the  damages  do  not  vest  in  the  Crown  until  they  have  passed 
in  remjudicaiam.  The  effect  of  an  attainder  on  the  per- 
sonal property  of  a  felon  was  there  much  considered,  but 
no  authority  was  cited  to  shew  the  right  of  the  Crown  to 
damages  for  personal  injuries  sustained  by  the  felon ;  but 
it  is  expressly  stated,  that,  in  outlawry  for  felony,  the  right 
to  damages  is  not  forfeited ;  and  the  rights  of  the  parties 
are  the  same  in  attainder  for  felony  as  in  outlawry.  Thirdly ^ 
the  personal  disqualification  of  the  plaintiff  cannot  now  be 
objected  to.  When  the  action  is  brought  by  a  party  who 
has  been  attainted  of  felony,  or  outlawed  for  felony,  the 
defendant  may  plead  either  in  abatement  or  in  bar,  if  the 
action  is  brought  for  a  debt,  because  the  debt  is  vested 
in  the  Crown;  but  if  brought  for  tort  or  trespass^  the 
objection  can  only  be  pleaded  in  abatement,  in  respect  of 
the  disability  of  the  person,  and  not  in  bar,  because  the 
right  is  not  vested  in  the  Crown,  but  remains  in  the 
plaintiff.  Being  matter  in  abatement  only,  it  is  not  suffi- 
cient to  support  an  audiid  quereld.  The  Court  will  not 
grant  relief  upon  motion  for  matter  which  is  the  subject 
otHuauditd  quereld,  unless  the  remedy  by  auditd  quereld 
be  quite  clear  and  undeniable.  Here,  if  an  audiid  quereld 
were  brought^  many  questions  upon  the  law  of  forfeiture 
might  be  raised  upon  the  record,  which  it  would  be  con- 
sistent neither  with  convenience  nor  with  justice  to  dispose 
of  in  a  summary  way  upon  motion.  Bullock  v.  Dodds, 
and  the  cases  there  referred  to  (6). 

Erie,  and  W.  C.  Howe,  in  support  of  the  rule. — It  is 

(a)  2  B.  &  Aid.  258.  Battf  v.  Fay,  Ridgw.  Irish  Term 

(6)  Ibid.  270.    See  also  Gilb.      Rep.  511. 
G.  P.  205 ;    2  Roll.  Abr.  195. 
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immaterial  that  this  conviction  was  obtained  partly  on  the  £teh,  of  Pleat, 
evidence  of  the  defendant.    In  an  a$iditd  quereld,  the 
pleadings  would  set  out  the  record  of  the  conviction,  and 
that  could  only  be  disputed  by  the  plea  of  nul  ihl  record; 
and  upon  an  issue  raised  by  that  plea  it  would  only  be 
necessary  to  produce  the  record,  and  no  inquiry  could 
be  entered  into  as  to  the  evidence  upon  which  it  pro- 
ceeded.   As  to  the  cases  of  perjury,  where  the  conviction 
has  been  held  inadmissible  in  a  cause  in  favour  of  a  wit- 
ness, upon  whose  testimony  the  conviction  was  obtained, 
they  rest  upon  a  peculiar  ground,  because  there  the  con- 
viction was  sought  to  be  used  to  disprove  the  answers  on 
which  the  perjury  was  assigned ;  and,  in  effect,  to  use  it  as 
evidence  of  the  falsehood  of  the  answers.     In  this  case, 
it  is  only  proposed  to  use  the  record  of  conviction  to  prove 
the  fact  of  the  conviction  having  taken  place.    Secondly, 
as  to  the  objection  that  the  plaintifi*'s  interest  in  the  da- 
mages does  not  vest  in  the  Crown,  there  is  no  authority 
for  the  distinction  which  has  been  taken  between  the  right 
to  unliquidated  damages,  and  debts  and  choses  in  action. 
In  Hawkifui's  Pleas  of  the  Crown  (a),  it  is  laid  down,  that 
"  all  things  whatsoever,  which  are  comprehended  under 
the  notion  of  a  personal  estate,  whether  they  be  in  action  or 
possession,  which  the  party  hath,  or  is  entitled  to  in  his 
own  right,  and  not  as  executor  or  administrator  to  another, 
are  liable  to  forfeiture.'*    This  must  be  considered  in 
the  same  light  as  if  judgment  had  been  entered  up,  as 
that  would  follow  as  a  matter  of  course.     Besides,  at- 
tainder is  not  only  retrospective,  but  prospective  also  in 
its  effects,  and   would,  therefore,  reach  the  judgment 
signed  after  it.  Bullock  v.  Dodds.    If  the  pUintiff's  right 
to  execution  is  gone,  his  attorney  cannot  be  in  a  better 
situation,  and  the  Court  will  not  interfere  to  assist  him. 

George  v.  EUton  (6).  ^ 

Cur.  adv.  vuli. 

(a)  2  Hawk.  P.  C.  c.  49,  s.  18.         (6)  1  Bingh.   N.  S.  5ia;    I 
See  also  Bacon's  Abr.    Forfei-      Scott,  518,  S.  G. 
ture,  B. 
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^^\3L/^^'      The  jodgment  of  the  Court  was  afterwards  delivered 

^ . ^     by— 

Symons  BoLLANDy  B. — ^This  was  an  application  to  stay  all  the 

Blakb.  proceedings  in  this  cause.  The  action  was  tried  at  the 
last  Cornwall  assizes,  before  my  brother  Paiteson.  The 
declaration  complained  of  the  defendant  having  spoken 
words  of  the  plain tifi^  imputing  to  him  the  commission  of 
a  felony.  The  defendant  pleaded  the  general  issue  only; 
and  on  the  trial  the  plaintiff  had  a  verdict,  with  60#. 
damages. 

Subsequently  to  this  trial,  the  plaintiff  has  been  tried 
and  attainted,  upon  a  charge  made  against  him  by  the 
defendant,  and  at  that  trial  the  defendant  was  examined 
as  one  of  the  witnesses  for  the  prosecution.  Upon  these 
facts  disclosed  by  the  aflSdavits,  the  defendant  applied 
for  and  obtained  the  present  rule,  and  the  Court  directed 
that  it  should  be  served  on  the  Attorney-General.  It 
now  appears  that  the  Crown  declines  to  interfere  on  either 
side ;  and  the  question  is,  whether  the  attorney  for  the 
plaintiff,  on  behalf  of  whom  cause  has  been  shewn,  is  to 
be  deprived  of  his  chance  of  obtaining  the  fruits  of  the 
verdict,  by  the  present  rule  being  made  absolute. 

We  think  that  he  is  in  no  better  situation  than  his 
client  would  be;  the  lien  of  the  attorney  depends  on 
the  right  of  the  client  to  judgment.  Where  the  client  is 
entitled  to  it,  as  against  the  opposite  party,  the  Court 
permits  the  attorney  to  carry  on  the  suit  for  his  own 
benefit,  even  where  the  client  declines  to  do  so  himself; 
but  where  there  is  no  collusion,  and  the  client,  either  by 
his  own  act,  or  by  the  act  of  the  law,  is  deprived  of  the 
means  of  further  enforcing  his  claim  against  the  opposite 
party,  the  lien  of  the  attorney  is  altogether  at  an  end.  If, 
therefore,  we  were  clearly  satisfied  that  the  plaintiff  in 
this  case  was  in  that  situation,  it  would  be  proper  to 
grant  the  present  application. 

Now  it  is  said  that  he  is  so,  because  the  defendant  has 
a  right  to  sue  out  a  writ  of  audiid  guereld,  and  to  de- 
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prive  the  attorney,  by  so  doing,  of  the  power  of  taking  ^^^^^^^ 
out  execution  under  the  judgment,  when  signed.  And 
there  is  no  doubt  that  the  Courts  have  laid  it  down,  that 
where  a  defendant  is  entitled  to  such  redress  by  writ  of 
auditd  quereld^  they  will  give  relief  by  motion,  in  order 
to  prevent  the  necessity  for  such  a  writ.  But  it  is  also 
laid  down,  that  such  cases  must  be  clear ;  for  the  Court, 
by  granting  such  summary  relief,  precludes  the  party  from 
the  chances  of  the  failure  of  proof  when  the  facts  are 
properly  investigated,  and  the  benefit  of  the  judgment  of 
a  court  of  error  on  any  question  of  law  arising  therefrom. 
It  is  on  this  ground,  therefore,  that  we  think  the  Court 
ought  not  to  grant  this  application.  In  the  first  place,  it  may 
be  very  questionable  how  far,  in  the  absence  of  any  active 
interference  on  the  part  of  the  Crown,  the  defendant  will 
be  enabled  effectually  to  pursue  his  redress  by  writ  of 
audiid  guereld;  and,  in  the  next  place,  there  are  several 
questions  relating  to  the  law  of  forfeiture,  ingeniously  put 
by  the  learned  counsel,  Mr.  Mannings  in  shewing  cause, 
which  may  well  deserve  consideration.  And  lastly,  al« 
though  this  Court  entertains  no  doubt,  that,  for  the  pur- 
pose of  proving  the  fact  of  the  attainder,  the  record  of 
conviction  would  be  admissible  evidence  in  a  writ  of  audiid 
quereldf  even  though  the  defendant  was  a  witness  in  the 
prosecution  on  which  the  plaintiff  was  convicted;  yet  we 
do  not  think  it  right,  in  this  case,  which  is  an  application  to 
the  extraordinary  interference  of  the  Court,  to  grant  sum- 
mary and  conclusive  relief  under  such  circumstances,  and 
to  lend  our  assistance  to  a  party  who  has,  to  a  certain  ex- 
tent at  least,  been  a  witness  in  his  own  cause.  Upon  the 
whole,  therefore,  we  think  that  this  rule  must  be  dis- 
charged, and  the  defendant  left  to  his  remedy  by  writ  of 
audiid  quereld. 

Rule  discharged. 


*22 
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defendant 
pleaded,  that  he 
was  alio  in- 
debted to  E.  F.t 
and  to  divert 
other  persons, 
in  divers  other 
•una  of  money, 
of  which  the 
pUintifb  had 
notice ;  and  that 
afterwards,  and 
before  the  said 
bills  became 
due,  and  whilst 
he  was  so  in- 
debted to  the 
nid  B.  F.,  and 
the  said  other 


Exek.  iif  Pt§as, 
1835. 

John  Reay,  John  Reay  tfie  Younger,  and  Henry  Reay» 
V.  Walter  Ricuardsun. 

ToadeciaraUon  A.SSUMPSIT  by  the  drawers  and  payees  against  the 
exchange,  the  acceptor,  to  recover  the  amount  of  three  bills  of  exchange. 
The  defendant  pleaded ,  that,  before  the  making  of  the 
agreement  thereinafter  mentioned^  the  plaintiffs  bad  drawn 
four  several  bills  of  exchange  (setting  them  out)  upon  the 
defendant,  nhich  he  had  accepted;  that  the  plaintiffs 
had  also  drawn,  and  the  defendant  had  accepted,  the  bills 
of  exchange  mentioned  in  the  declaration ;  that  the  plain- 
tiffs had  also  drawn  four  other  bills  of  exchange  (setting 
them  out)  upon  the  defendant,  which  were  accepted  by 
him.  The  plea  then  alleged,  that  heretofore,  and  be- 
fore and  at  the  time  of  the  making  of  the  said  agreement 
between  the  plaintiffs  and  the  defendant — to  wit,  on  the 
ddSdii***'h?*  day  and  year  next  hereinafter  mentioned — he,  the  said  de- 
came  insolvent,  fendant,  was  also  indebted  to  one  Sir  William  Henry 
pay  his  debts.  Richardson^  Knight,  in  a  very  large  sum  of  money,  to 
i^^^dm^n  ^*^*  ^^^  *"™  ®^  8450/.,  and  also  to  divers  other  persons 
of  the  premises,  in  divers  Other  sums  of  money,  amounting  in  the  whole  to 

and  with  the  ,  _  •       t  t>  a^  aa/\i       *• 

view  and  Inten-  a  very  large  sum  of  money,  to  wit,  the  sum  of  ^,000^,  of 
and  of 'enabling  ^^ich  the  plaintiffs  then  had  notice  ;  and  that  afterwards, 
Uie  said  defen-    ^^^  before  any  or  either  of  the  said  bills  of  exchange  so 

dant  to  induce,  ^  ^ 

the  other  credi- 
tors of  the  defen- 
dant to  accept  and  receive  a  compodtion  of  one  moiety  of  their  debts,  and  in  consideration  that 
the  defendant  would  pay  to  them,  the  said  plaintifl^  half  the  amount  of  the  said  bills,  when  the 
same  respectively  became  due,  the  said  plaintifi  agreed  to  accept  a  composition  of  one  half  of  the 
amount  of  the  bills  as  they  becime  due;  and  that  afterwards  the  said  agreement,  so  made  and 
entered  into  by  the  plaintiflb,  was,  by  the  defendant,  with  their  knowledge,  and  by  their  direction, 
represented  and  made  known  to  the  said  E.  F,,  so  being  such  creditor  as  aforesaid;  who  thereupon, 
in  consideration  of  the  premises,  and  in  &ith  of  that  agreement,  was  lured  and  induced  to  accept 
that  composition ;  and  that  he,  the  said  E.  F,,  had  not  at  any  time  since  recovered  or  received,  or 
sought  to  recover  or  receive,  any  greater  or  other  sum  than  half  the  amount  of  his  said  debt: — HtU, 
in  anest  of  judgment,  that  this  plea  was  bad,  inasmuch  as  it  did  not  shew  that  all,  or  the  great  body 
of  the  defendant's  creditors,  had  come  into  the  arrangement,  and  agreed  to  take  the  composition. 

In  order  to  prove  the  agreement  suted  in  the  plea,  the  defendant  put  in  a  letter  from  one  of  the 
plaintifb,  containing  the  terms  of  the  agreement  for  the  composition: — HM^  that  evidence  of  a 
previous  conversation,  when  the  plaindff  made  inquiries  as  to  what  the  other  creditors  were 
likely  to  do,  was  admissible  to  shew  the  motive  which  induced  him  to  write  the  letter,  and  the 
intention  with  which  the  agreement  was  entered  into. 
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accepted  by  the  said  defendant  as  aforesaid,  and  in  this  E^eh.  ^^•^ 
plea  mentioned,  had  become  due  and  payable,  according 
to  the  tenor  and  effect  thereof,  and  whilst  the  said  de-^ 
fendant  was  so  indebted  to  the  said  Sir  William  Henry 
Richardson  and  the  said  other  persons  thereinafter  men- 
tioned, to  wit,  on  &c.,  the  said  defendant  was  in  insolvent 
circumstances,  and  unable  fuUy  to  pay  and  discharge  the 
amount  of  the  said  debts  so  due  and  owing  by  him  as 
aforesaid  ,^  and  was  not,  nor  would  have  been  able  to  pay 
and  discharge  in  full  the  amount  of  the  said  several  and 
respective  bills  of  exchange  so  accepted  by  him,  as  therein 
before  mentioned,  as  the  same  would  respectively  become 
due  and  payable,  or  of  any  or  either  of  them;  of  all  which 
prenuses  the  said  plaintiffs  then  had  notice;  and  there- 
upon, in  consideration  of  the  premises,  and  with  the  view 
and  intention  of  inducing  and  of  enabling  the  said  defen- 
dant to  induce  other  persons,  being  creditors  of  the  de- 
fendant, to  accept  and  receive  respectively  a  certain  small 
sum  of  money,  to  wit,  one  half  of  the  amount  of  their 
respective  debts,  in  full  satisfaction  and  discharge  of  the 
same  debts  respectively ;  and  also  in  consideration  that 
the  said  defendant  would  pay  to  the  said  plaintiffs  half 
the  amount  of  the  said  several  and  res|)ective  bills  of  ex- 
change so  drawn  by  the  said  plaintiffs,  and  accepted  by 
the  said  defendant,  as  therein  before  mentioned,  as  and 
when  the  same  bills  should  respectively  become  due,  the 
said  plaintiffs  then  agreed  with  the  defendant  to  accept 
and  receive  payment  of  one  half  of  the  amount  of  the  said 
several  and  respective  bills  of  exchange,  as  and  when  the 
same  should  respectively  become  due,  in  full  satisfaction 
and  discharge  of  the  same  bills  of  exchange  respectively, 
and  of  the  sum  of  money  in  which  the  defendant  was  or 
would  become  indebted  to  the  said  plaintiffs  by  reason 
thereof.  And  the  said  defendant,  in  consideration  of  the 
premises,  then  agreed  to  pay  the  said  plaintiffs  one  half  of 
the  amounts  of  the  said  several  respective  bills  of  exchange, 
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Mtek.  cf  Fka$^  in  manner  aforesaid.   And  that  afterwards,  and  before  any 
of  the  said  bills  of  exchange  became  payable,  to  wit,  on 


the  day  and  year  aforesaid,  the  said  agreement,  so  made 
RicBABosoir.  <uicl  entered  into  by  the  said  plaintiffs  with  the  said  defen- 
dant as  aforesaid,  was,  by  the  said  defendant,  with  the 
knowledge  and  consent  and  by  the  direction  of  the  said 
plaintiffs,  represented  and  made  known  to  a  certain  other 
person,  then  being  a  creditor  of  the  said  defendant,  to 
wit,  to  the  said  Sir  William  Henry  RiehardsoHf  so  being 
JBQch  creditor  as  aforesaid ;  and  thereupon,*  in  considera*^ 
tion  of  the  premises,  and  upon  the  faith  of  the  said  plain* 
iiffs  having  made  and  entered  into  such  agreement  with 
the  said  defendant  as  aforesaid,  he,  the  said  Sir  William 
Henry  Richiwdsont  so  being  such  creditor  as  aforesaid, 
was  lured  and  induced  to  agree,  and  did  then  agree  with 
the  defendant,  to  accept  and  receive  payment  of  one  half 
^f  the  said  debt,  so  due  and  owing  to  him,  the  said  Sir 
JFilliam  Henry  Richardsan,  as  aforesaid,  in  full  satisfac- 
tion and  discharge  of  the  same  debt;  and  the  defendant, 
in  consideration  thereof,  then  promised  the  said  Sir  Wil* 
Uam  Henry  Richardson  to  pay  to  him  such  one  half  of 
his  said  debt,  when  thereunto  afterwards  requested.  And 
the  said  Sir  WiUiam  Henry  Richardson,  by  reason  of  the 
premises,  hath  not  at  any  time  since  recovered  or  received, 
or  sought  to  recoTer  or  receive,  of  or  from  the  defendant, 
any  greater  or  other  sum  than  one  half  of  the  amount  c^ 
his  said  debt;  of  all  which  premises  the  plaintiffs,  before 
any  of  the  bills  of  exchange  in  this  plea  mentioned  be* 
came  due  and  payable,  and  before  and  at  the  time  of 
the  commencement  of  this  suit,  had  notice.  And  the  de* 
fendant  further  saith,  that  before  and  at  the  time  of  the 
commencement  of  this  suit,  the  said  several  and  respective 
bilk  of  exchange  in  this  plea  firstly  mentioned,  and  the 
three  latter  whereof  are  the  said  bills  in  the  said  declara- 
tion mentioned, had  alone  become  or  were  due  or  payable; 
the  remaining  four  of  such  bills,  or  any  or  either  of  them. 
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not  having  arrived  at  maturity,  or  become  due  or  pay-  Exek.  pf  Pka*, 
Me,  according  to  the  tenor  and  effect  thereof,  at  the 
said  time  of  the  commencement  of  this  suit.  And  the 
defendant  further  saith,  that  he,  the  defendant,  did,  in 
pursuance  of  the  said  agreement  so  entered  into  between 
him  and  the  plaintiffs  as  aforesaid,  well  and  truly  pay  to 
the  plaintiffs  one  half  of  the  amount  of  the  said  several 
and  respective  seven  bills  of  exchange  in  this  plea  firstly 
mentioned,  in  full  satisfaction  and  discharge  thereof,  as  and 
when  and  on  the  respective  days  and  times  on  which  the 
same  seven  bills  of  exchange  respectively  became  due  and 
4>ayable,  according  to  the  tenor  and  effect  thereof,  and  of 
the  several  and  respective  sums  of  money  secured  thereby. 
And  the  defendant  always,  from  the  time  of  the  making 
of  the  said  agreement  between  the  plaintiffs  and  the  de- 
fendant, to  the  time  of  the  commencement  of  this  suit,  was 
ready  and  willing,  and  still  is  ready  and  willing,  to  observe 
and  perform  the  same  agreement  in  all  respects,  so  far  as 
the  same  was  or  is  to  be  observed  or  performed  on  the 
part  of  the  defendant ;  of  all  which  the  plaintiffs  have 
always  had  notice.    Verification. 

Replication. — That  the  plaintiffs  did  not,  with  the  view 
or  intention  in  the  said  plea  in  that  behalf  mentioned, 
agree  with  the  said  defendant  to  accept  or  receive  pay- 
ment of  one  half  of  the  amount  of  the  said  several  and 
respective  bills  of  exchange  so  drawn  by  the  said  plaintifls, 
and  accepted  by  the  said  defendant,  as  in  the  same  plea 
mentioned,  as  and  when  the  same  bills  respectively  became 
due,  or  of  the  sum  of  money  which  the  defendant  was  or 
would  become  indebted  to  the  said  plaintiffs  by  reason 
thereof,  in  manner  and  form  as  the  defendant  has  above 
in  the  same  plea  alleged. 

At  the  trial  before  Lord  Denman^  C.  J.,  at  the  las^ 
Spring  Assizes  for  the  county  of  Surrey,  it  was  proved  by 
one  Read,  a  witness  on  behalf  of  the  defendant,  that 
whilst  the  bills  drawn  by  the  plaintiffs,  and  accepted  by 
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^^^MS**^"'  the  defendftnt.  and  which  were  in  the  plaintifFs'  hands^ 
were  running,  he  had  called  upon  the  plaintiffs,  at  the 
request  of  the  derendant,  and  had  stated  to  them  that  the 
defendant  was  insolvent,  and  applied  to  them  to  know  if 
they  would  take  a  composition.  He  left  a  statement  of 
the  defendant's  accounts  with  one  of  the  plaintiffs,  and 
called  again  the  following  day,  accompanied  by  the  defen* 
dant,  when  they  had  an  interview  with  the  same  person, 
who  inquired  what  the  other  creditors  were  willing  to 
do;  and  he  was  informed,  that  there  was  no  doubt  they 
would  come  into  any  arrangement  which  he  made.  He 
then  agreed  to  accept  a  composition  of  ten  shillings  in  the 
pound,  and,  at  their  request,  wrote  the  following  letter, 
addressed  to  the  witness : — "  Sir>  I  hereby  agree,  that, 
upon  payment  of  half  the  amount  of  our  bills  upon  iUeA- 
arihon,  as  they  become  due,  that  is  to  say,  ten  shillings 
upon  our  debt,  to  give  him  a  full  and  complete  discharge 
for  the  same. — J.  ReayJ*  It  was  objected  at  the  trial,  that 
as  this  letter  contained  the  agreement  entered  into  by  «/. 
Reajfi  evidence  of  the  previous  conversation,  and  of  the 
inquiries  as  to  the  other  creditors,  was  not  admis^ 
sible.  The  Lord  Chief  Justice,  however,  overruled  the 
objection,  and  the  jury  found  a  verdict  for  the  defendant. 
In  Easter  Term  last,  JPlatt  moved  for  a  new  trial,  or 
for  judgment  non  obstante  veredicto.  The  evidence  of 
the  conversation  and  of  the  inquiries  as  to  the  other 
creditors,  previously  to  the  agreement  being  entered  into, 
ought  not  to  have  been  admitted,  as  the  effect  of  it 
was  to  add  other  terms  and  conditions  to  the  agreement 
which  the  plaintiffs  had  entered  into.  [Parke,  B. — The 
evidence  was  not  given  for  the  purpose  of  adding  to  or 
qualifying  the  terms  of  the  agreement,  but  to  shew  with 
what  view  the  paper  was  written — ^viz.  to  be  shewn  to 
the  other  creditors.  There  are  two  objects  for  which  it 
might  have  been  given;  either  to  bind  the  plaintiffs  to 
the  composition,  or  for  the  purpose  of  being  shewn  to 
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the  Other  creditors.  Then  is  not  the  conversation  evi-  Exek,rfpua». 
dence  to  shew  the  intention  with  which  the  paper  was 
given,  and  the  object  for  which  the  agreement  was 
made  ?  The  effect  of  the  conversation  would  be  for  the 
jury,  as  to  which  of  the  two  objects  the  parties  had  in 
view.  I  think  the  jury  would  have  no  difficulty  in  saying, 
that  the  intention  with  which  it  was  given  was,  that  it 
might  be  shewn  to  Sir  W.  H*  Richardson  and  the  other 
creditors.]  In  Lewis  v.  Janes  (a)t  it  was  held,  that  evi* 
dence  of  a  conversation  was  inadmissible,  when  it  was 
proposed  to  shew  a  representation  made  to  a  creditor  who 
had  signed  an  agreement  for  a  composition,  that  a  surety 
would  still  be  liable,  and  that,  unless  all  the  other  cre- 
ditors would  sign  it,  it  would  be  void.  IParke,  B. — That 
case  is  not  applicable  to  the  present.  I  entertain  not  the 
slightest  doubt,  that  the  conversation  was  evidence  to 
shew  the  intention  with  which  the  agreement  was  entered 
into.] — He  then  applied  for  judgment  non  obstante  eere* 
dieto,  on  the  ground  that  the  plea  was  no  answer  to  the 
action ;  and  upon  this  the  Ck>urt  granted  a  rule  fiMi. 

ChanneU  and  Petersdorff  now  shewed  cause.  One  ob- 
jection here  is,  that  the  agreement  to  take  the  composition 
of  ten  shillings  in  the  pound  was  not  binding  on  Sir  W* 
H.  Richardson.  A  second  objection  is,  that  Sir  W,  H. 
Richardson  has  not  sustained  any  prejudice;  and  that 
there  is  no  sufficient  consideration  for  the  plaintiffs'  pror 
mise  to  render  it  binding  upon  them.  It  may  be  admitted, 
that  an  agreement  by  a  creditor  to  take  less  than  the  full 
amount  due,  is  not  binding  upon  him.  But  where  the 
creditor  obtains  an  additional  security  for  his  debt,  or 
induces  other  creditors  to  enter  into  an  agreement  to 
take  a  composition,  he  cannot  afterwards  maintain  an 
action  to  recover  more  than  he  has  already  agreed  to 

Oi)  4  B.  &  C.  606;  6  D.  &  R.  567- 
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^^•^^'Mt,  accept.     Sieinman  ▼.  Magnus  (a) ;  Fawceii  v.  Gee  {b). 

^    The  plea  here  statesi  that  upon  the  faith  of  the  plaintiffa 

itBAY        hanng  entered  into  this  agreement.  Sir  W.  H.  Richardson 

RicHAKiMoir.  was  lured  and  induced  to  agree,  and  did  agree,  to  accept 
and  receive  one  half  of  his  debt,  in  full  satisfaction  for 
the  same.  That  is  a  prejudice. to  Sir  W.  H.  lUehardsont 
and  is  a  sufficient  consideration  for  the  plaintiffs'  promise. 
[Lord  Abinger^  C.  B. — The  plea  does  not  state  that 
the  other  creditors  came  in;  if  they  did  not  come  in, 
then  Sir  W.  H.  Richardson  is  not  bound ;  and  if  he  is  not 
bound,  clearly  the  plaintiffs  are  not]  It  is  not  necessary 
that  all  the  creditors  should  come  in.  It  was  decided  in 
Woods  y.  Roberts  (c),  that  if  otie  creditor,  by  undertaking 
to  discharge  his  debtor,  induces  another  creditor  to  dis- 
charge that  debtor,  on  receiving  a  compensation  for  his 
debt,  he  cannot  afterwards  recover  from  that  debtor.  In 
that  case,  only  one  creditor  is  mentioned  as  having  been 
induced  by  the  other  to  come  into  the  arrangement.  [Lord 
Abinger^  C.  B. — That  must  have  been  decided  on  the  par* 
ticular  facts  of  the  case,  and  there  must  have  been  evi- 
dence that  the  other  creditors  came  in.  The  object 
of  such  an  agreement  is,  that  the  debtor  shall  be  a  free 
man,  liberated  from  all  claims  upon  him.  If  that  object 
is  not  effected,  with  what  reason  can  it  be  decided  that 
one  or  two  creditors  who  enter  into  the  arrangement  shall 
be  entitled  only  to  a  composition,  while  all  the  other  credi* 
tors  are  to  receive  the  full  amount  of  their  debts  ?  I  do  not 
say  that  all  the  creditors  must  enter  into  the  arrangement, 
but  that  it  is  necessary  that  a  sufficient  number  of  them 
to  satisfy  the  object,  should  do  so.  Gumey^  B*«— The 
plea  states  the  agreement  to  have  been  entered  into  with 
the  view  of  inducing  the  other  creditors  to  accept  the  com- 
position, and  then  states  that  one  creditor  agreed  ;  but  it 
does  not  even  say  that  any  other  creditor  was  ever  ap- 

(a)  11  East,  390.  (*)  3  Anstr.  910.  (c)  2  Stark.  41?. 
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pHed  to  to  come  in.1    There  is  no  such  condition  stated  ^^^-  of  pinm^ 
in  the  plaintiffs'  agreement,  and  therefore  the  defendant  -» 

was  not  obliged  to  do  sa     It  is  submitted,  that  if  one        Rbat 
creditor  is  induced  to  come  in,  and  suffers  a  prejudice^  it    Riohakq^os; 
is  a  sufficient  consideration.     There  is  no  one  case  in 
which  it  is  shewn,  that  all  the  creditors  came  in.     [Lord 
Abinger,  C.  B. — I  own  I  should  have  been  surprised  if  a 
Judge  at  ^iUi  Prius  had  held,  that  if  two  out  of  twenty 
creditors  had  agreed  to  accept  a  composition,  it  was  bindr 
ing  on  them,  if  the  others  did  not  come  in.]    In  Good  v* 
Cheeseman  (a),  the  plaintiff  and  three  other  creditors  en** 
tered  into  an  agreement  to  accept  a  composition;  and  yel 
it  was  held,  that  they  were  each  of  them  bound  by  it| 
though  it  did  not  profess  to  be  a  general  agreement 
between  all  the  creditors.    LiitietkUct  J.,  there  says,  **  It 
would  be  unjust,  that  the  plaintiff  by  this  action  should 
prejudice  the  other  three  creditors,  each  of  whom  signed 
the  agreement,  and  has  since  neglected  the  recovery  of 
his  demand,  under  the  persuasion  that  none  of  the  par<> 
ties  to  the  memorandum  would  proceed  against  the  defenr 
dant."    Lord  Tenierden  thought,  that  this,  though  not 
strictly  an  accord  and  satisfaction,  was  a  consent  by  th# 
parties  signing  the  agreement  to  forbear  enforcing  theii: 
demands,  in  consideration  of  their  own  mutual  engage- 
ment of  forbearance.     If  it  is  to  be  laid  down  as  a  rule, 
that  all  or  a  majority  of  the  creditors  shall  sign  the  agree- 
ment to  render  it  binding,  when  is  it  to  become  8oi  When 
the  first,  secoad,  or  third  creditor  signs,  or  not  until  all 
have  signed?    If  the  latter  were  held  necessary,  and  five 
or  six  of  the  creditors  signed  the  agreement,  they  would 
not  be  bound  during  the  interval  between  their  sibling 
and  that  of  all  the  other  creditors. 

Plaiit  and  C.  R.  Turner,  eonirif  were  stopped  by  the 
Court. 

(a)  2B.&Adol.328. 
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^*^*i^''"'       Lord  Abingbe,  C.  B.— I  am  by  no  means  prepared  to 
v^-^-L^     say,  that,  if  several  creditors  were  to  sign  an  agreement 
Rbat        for  a  composition,  on  the  faith  of  the  others  coming  in, 
RrcHAHDsoN.    and  they  afterwards  repented  before  the  others  came 
into  the  arrangement,  it  would  still  be  binding  on  them, 
and  that  there  could  be  no  locus  pomiieniia  for  them. 
But  it  is  unnecessary  to  decide  that  in  the  present  case* 
It  is  quite  consistent  with  that  which  is  stated  in  this  plea, 
that  the  plaintiffs,  on  application,  agreed  to  enter  into  this 
arrangement  for  a  composition,  which  was  to  be  made 
known  to  Sir  W.  H.  Richardson  and  all  the  other  credi- 
tors, with  a  view  to  induce  them  to  enter  into  the  arrange- 
ment ;  and  that  the  other  creditors,  on  being  applied  to, 
refused  to  enter  into  the  arrangement   The  consideration 
for  the  plaintiffs  entering  into  such  an  agreement  would 
be  the  benefit  derived  to  the  defendant  from  his  being 
exonerated  from  the  claims  of  the  general  body  of  his 
creditors :  but  if  that  object  is  not  obtained,  why  are  the 
plaintiffs  and  Sir  fF.  H.  Richardson  to  be  bound  to  take 
the  composition?     It  is  consistent  with  this  plea,  that 
every  other  creditor  refused  to  enter  into  the  arrange- 
ment ;  and  if  that  be  so,  neither  Sir  fV.  H.  Richardson 
nor  the  plaintiffs  can  be  bound  by  it.    Judges  and  juries 
are  disposed  to  look  with  a  favourable  eye  upon  agree- 
ments of  this  nature ;  but  I  do  not  know  of  any  case  in 
which  it  has  been  held,  that,  after  such  an  agreement 
has  been  entered  into  by  some  of  the  creditors,  and  a 
considerable  creditor  has  stood  out,  the  others  who  had 
signed  it  were  bound.    If,  indeed,  the  main  object  of  the 
agreement  has  been  obtained,  by  the  principal  part  of  the 
creditors  assenting  to  it,  but  some  one  creditor  has  refused 
his  assent,  it  may  be  binding  upon  the  others.     Upon 
that,  however,  I  offer  no  opinion,  though  I  have  always 
considered  that  there  ought  to  be  evidence  of  the  assent 
of  all  the  creditors  to  the  arrangement.    Upon  this  plea 
it  only  appears,  that  the  plaintiffs  and  another  creditor 
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entered  into  this  agreement  with  a  view  to  induce  the  Sxch. «/  PUa$, 
other  creditors  to  consent  to  the  composition ;  but  it  does  ^ 

not  appear  that  that  object  was  effected.     The  condition,         Rbat 
therefore^  upon  which  they  entered  into  the  agreement  ricbardbon. 
does  not  appear  to  have  been  performed ;  and  the  plea  is> 
therefore,  insufficient. 

BoLLAND,  B. — It  appears  on  the  plea,  that  there  were 
other  creditors,  who  it  was  intended  should  become  par- 
ties to  the  agreement ;  but  the  plea  does  not  state  that   . 
they  did  so.     The  consideration  for  the  agreement,  there- 
fore, failed,  and  neither  of  the  parties  are  bound. 

Aldbrson,  B. — I  am  of  opinion  that  this  plea  is  bad* 
It  states^  in  substance,  that,  in  order  to  induce  the  other 
creditors  of  the  defendant  to  come  into  an  arrangement, 
the  plaintiffs  agreed  to  accept  ten  shillings  in  the  pound 
on  their  debts.  Then  it  only  states,  that  one  other  credi- 
tor was  induced  to  agree  to  accept  the  composition;  not 
th^t  he  has  accepted  it  in  full  satufaction  of  his  debt,  but 
that  he  has  agreed  to  accept  it  only.  That  is  an  agree- 
ment which  is  not  binding  upon  him.  It  seems  to  me, 
that  the  plaintiffs  contemplated  the  assent  of  all  the  credi- 
tors to  the  composition,  and  not  the  assent  of  one  only. 

GuRNEY,  B. — ^It  is  clear,  that  the  object  which  all  the 
parties  had  in  view  has  not  been  attained.  The  creditors 
did  not  all  consent.  The  reason  why  the  case  of  one 
creditor  refusing  to  come  into  an  arrangement  of  this 
nature  does  not'  often  occur,  is,  because  the  agreement 
usually  contains  a  clause,  that  it  shall  not  be  binding 
unless  all  the  creditors  above  a  certain  amount  come  into 
the  arrangement. 

Rule  absolute. 
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Action  upon  the  case  for  the  infringement  of  a  ferry, 
ia  anandent      The^^Z  count  of  the  declaration  stated,  that  the  plaintiflT 

feny  from  A.  to  i      *•  •  •  «  n    «    -n 

B.,  which  leads  vas  posscssed  of  a  Certain  ancient  ferry,  called  Burton 
wtjT^d^t'  ^^y*  otherwise  Pembroke  Ferry,  across  and  over  a  cer- 
ther  coiutracti    tain  branch  of  a  certain  haven,  called  Milford  Haven,  for 

a  landing-place  .  '  •f  * 

at  c,  a  short  the  Conveying  and  ferrying  over  and  across  the  said  branch 
9.,  and  carries  ^^  ^^^  ^^'^  haven,  backwards  and  forwards  within  the  said 
from  Xto  c^'  ^®"7* "''  persons,  &c.,  in  boats  kept  for  that  purpose  by  the 
from  whence  plaintiff;  he,  the  said  plaintiff,  taking  and  receiving  rea- 
the  same  high-  sonaUe  freights  and  ferryages  to  him  of  right  payable 
^^aiSeM  fc^  therefore.  It  then  averred  that  the  defendant,  intending 
ry  is  estab-  to  deprive  him  of  the  profits  of  his  ferry,  wrongfully  car- 
it  reaches  any  ried  and  conveyed  and  ferryed,  for  hire,  in  certain  boats, 
i?is"arii\jaiy*'  ^i^ers  pcrsons,  &c.,  over  and  across  the  said  branch  of  the 
to  the  ancient     gajj  haven,  at  and  within  the  sud  ferry,  whereby  the 

ferry,  for  which       -   .     .«,  • 

enaction  will  plaintiff  had  been  and  was  greatly  injured  in  the  enjoy- 
But  where  ment  of  his  said  ferry.  The  second  count  was  similar  to 
jSl^ng  by"''*'  the  first,  but  calling  the  ferry  an  ancient  ferry  (without 
several  towns  giving  any  name  to  it)  across  Milford  Haven,  and  stated  as 
existence  of  an  a  breach  that  the  defendant  had  ferried  over,  &c.,  at  or 
o"w7uch  riTer  ^^^^  ^^  the  said  last-mentioned  ferry.  The  third  was 
from  a  partico-  similar  to  the  second,  omitting  the  keeping  of  boats  by  the 
sidetoaparticu-  plaintiff.  The/ourth  count  stated  that  the  plaintiff  was 
oU^doM  not  possessed  of  a  certain  ancient  ferry,  called  Nayland  Ferry, 
foM*f^m^dng  *^^®"*  *"^  ^^^^  Milford  Haven;  and  alleged  that  the 
the  river  as  a      defendant  carried  and  conveyed    passengers  over   and 

public  highway,  ,       ,  .  ,  *    .  .  *  • 

from  or  to  all  across  the  haven,  and  upon  the  part  of  the  said  haven 
ptoibp!!!^      where  thei  said  plaintiff  hifd  such  ferry,  bver,  upon,  within, 

banlHrhifc  are 

.^^nMH^elflhe  leading  from  one  Hrmimm  of  the  ferry  to  the  other. 

^^^^MHRIwie  owner  of  a  boat,  which  was  accustomed  to  ply  for  hire,  and  to  carry  passengers  across 
•  haTen,  employed  a  senrant  for  that  purpose,  and  the  servant  on  one  occasion  received  a  passeiH 
ger  on  board,  and  carried  him  across  thie  haven  near  the  line  of  an  ancient  ferry,  and  paid  the 
fare  over  to  his  master: — HMf  that  the  servant  was  acting  at  the  time  in  the  course  of  his  master's 
aervice  and  for  his  master's  benefit,  and  that  the  master  was  answerable  for  his  act,  and  would  have 
been  Uabia  In  an  action  on  the  case  for  such  act,  if  it  had  been  distinctly  proved  to  have  amounted 
to  «o  lavMioQ  of  the  forry. 
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and  across  the  same.    The  fifth  count  called  the  ferry    Bseh^^Uoi, 
Pembroke  Ferry,  and  the  sixth  Burton  Ferry.    The  de- 
fendant pleaded  not  guilty  (a). 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Sum- 
mer Assizes  for  the  county  o(  Pembroke,  when  it  appeared 
that  the  plaintiff  was  the  lessee,  under  Sir  John  Owen, 
Bart,,  of  a  horse  and  foot  ferry,  called  Pembroke  Ferry, 
across  Milford  Haven,  from  a  place  called  Burton  to  a 
point  on  the  opposite  shore  where  the  road  from  Pent- 
broke  town  terminated,  and  also  of  another  ferry  from  a 
place  called  Nayland  to  the  same  point.  The  town  of 
Pembroke  is  at  the  distance  of  two  miles  from  the  shore. 
In  consequence  of  an  extensive  dock-yard  having  been 
constructed  lower  down  the  haven,  called  Paier  Dock,  a 
new  road  had  been  made  from  Pembroke  town  to  Pater 
Dock,  and  which  road  passed  by  or  near  a  place  called 
Hobbe£s  Point,  where  a  bard  or  pier  had  been  constructed, 
and  which  was  about  half  a  mile  lower  down  on  the  haven 
than  the  Pembroke  Ferry^ouse.  It  appeared  that  the  de- 
fendant had  for  some  time  kept  a  boat  on  the  haven,  and 
had  frequently  carried  passengers  from  Nayland  to  Pater 
Dock;  but  on  one  occasion,  when  the  defendant's  boy 
was  plying  at  Nayland,  a  person  named  Llewelyn  got 
into  the  defendant's  boat,  and,  after  the  boy  had  pushed 
off  from  the  shore,  desired  to  be  taken  to  Hobbes's  Point, 
saying  he  was  going  to  Pembroke.  Since  the  new  road 
had  been  made,  it  was  nearer  to  go  from  Nayland  by 
Hobbes^s  Point  to  Pembroke,  than  from  Nayland  by  the 
Pembroke  Ferry-house.  One  question  in  the  cause  was, 
whether  the  plaintiff's  ferry  extended  from  Nayland  to 
Pater  Dock,  on  the  Pembroke  side;  but  this  the  jury  ne- 
gatived. The  plaintiff,  however,  contended  that  the  de- 
fendant, by  carrying  a  passenger  from  Nayland  to  Hobbes's 
Point  to  go  to  Pembroke,  had,  in  point  of  law,  infringed 
his  ferry,  and  that  he  was  entitled  to  a  verdict.  For  the 
(a)  This  was  before  the  New  Rules. 
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Exek.rfPUaa,  defendant,  it  was  contended,  that  there  was  nothing  to 
shew  either  that  this  was  intended  as  an  infringement  of 
the  plaintiff's  ferry,  or  that  it  was  done  in  fraud  of  it ;  and 
even  if  it  were,  yet  that  it  was  an  act  done  by  the  defen- 
dant's servant  without  authority,  for  which  the  defendant 
could  not  be  made  responsible.  The  learned  Judge  left 
it  to  the  jury  to  say,  whether  the  act  had  been  done 
fraudulently,  which  they  negatived.  He  then  directed 
them  to  find  for  the  defendant,  but  gave  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  him,  if  the  Court 
should  be  of  opinion  that  these  facts  amounted,  in  point 
of  law,  to  an  infringement  of  the  plaintiff's  right.  The 
Attorney-General  having  obtained  a  rule  accordingly, 
cause  was  shewn  in  Hilary  Term  last  by 


John  EvanSf  for  the  defendant. — There  are  two  points 
for  the  opinion  of  the  Court  in  the  present  case.  1st, 
Whether  the  defendant  was  Uable  for  the  act  of  his  ser- 
vant in  carrying  a  passenger  from  Nayland  to  Hobbes^s 
Point,  2ndly,  Whether  that  was,  in  point  of  law,  an  in- 
fringement of  the  plaintiff's  ferry  from  Nayland  to  the  Pem- 
broke Perry'house.  First,  the  defendant  was  not  liable 
for  the  act  of  his  boy.  The  boy  was  not  authorized  by 
his  master  to  carry  persons  to  Pembroke  town  by  way  of 
Hobbes^s  Pointy  but  his  employment  was  only  to  carry 
passengers  to  Pater  Dock.  He  was,  therefore,  not  acting 
within  the  scope  of  his  general  authority,  and  his  master 
cannot  be  responsible  for  his  act.  Secondly,  the  act  itself 
was  not  an  infringement  of  the  plaintiff's  ferry,  it  not 
having  been  done  fraudulently,  or  with  an  intention  to  in- 
fringe it.  The  question  cannot  depend  upon  the  circum* 
stance  of  this  being  a  nearer  route  to  Pembroke  than  by 
the  plaintiff's  ferry  ;  for,  suppose  a  new  road  were  made, 
and  Pembroke  was  so  situated  that  it  should  become 
nearer  to  go  by  Pater  Dock  to  Pembroke^  is  it  to  be  said 
that  it  would  be  an  infringement  of  the  plaintiff's  ferry  to 
convey  passengers  from  Nayland  to  Pater  Dock  9    That 
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certainly  is  not  the  law ;  and  it  would  be  Yery  inconvenient  £Mh.ofPUtu, 

to  the  public  if  it  were  so.     The  case  of  Tripp  y*  ^ 

Frank  (a)  is  decisive  of  the  present  case.    There  Lord       Huxzet 

Kenyan  said>  **  If  certain  persons,  wishing  to  go  to  Bar»       Field. 

ton,  had  applied  to  the  defendant,  and  he  had  carried 

them  at  a  little  distance  above  or  below  the  ferrji  it 

would  have  been  a  fraud  on  the  plaintiff's  right,  and  would 

be  the  ground  of  an  action.    But  here,  these  persons  were 

substantially,  and  not  colourably  merely,  carried  over  to 

a  different  place ;  and  it  is  absurd  to  say,  that  no  person 

shall  be  permitted  to  go  to  any  other  place  on  the  Humber 

than  that  to  which  the  plaintiff  chooses  to  carry  them."   In 

the  present  case  the  jury  have  negatived  any  fraudulent 

intention.    According  to  that  decision,  also,  it  appears 

that  the  plaintiff  cannot  be  compelled  to  carry  passengers 

to  Hobbes*s  Point,  for  Lord  Kenyon  adds — **  It  is  now 

admitted  that  the  ferryman  cannot  be  compelled  to  carry 

passengers  to  any  other  place  than  Barton:   then  his 

right  must  be  commensurate  with  his  duty.'*    That,  as 

was  said  by  Ashhurst,  «/.,  in  the  same  case,  is  decisive 

against  the  plaintiff. 

Sir  J.  Campbell,  Sir  W.  Owen,  Chilton,  and  E.  V. 
Willianu,  contrh. — First,  the  master  was  liable  for  the 
act  of  his  servant,  as  it  was  clearly  within  the  scope  of  his 
authority.  The  master  kept  a  boat,  which  he  used  by 
his  servant,  and  received  the  money  which  he  earned; 
and  when  the  boy  received  a  passenger  on  board,  and 
rowed  him  to  Hobbes^s  Point  to  go  to  Pembroke,  he  com- 
mitted an  act  for  which  his  master  was  liable.  It  was  not 
a  wilful  act  done  by  him  contrary  to  his  master's  directions, 
but  it  was  an  act  done  by  him  in  the  course  of  his  ordinary 
employment.  The  master  was  therefore  responsible.  Tur^ 
berviUe  v.  Stampe  (Jb),  Bush  v.  Steinman  (c).  It  is  not  neces- 
sary to  shew  express  orders  given  to  the  servant  to  do  the 
particular  act,  to  render  the  master  liable.  Rexyf.  Ahnon  (d). 

(a)  4  T.  R.  666.  (c)  1  Bos.  &  PulL  404. 

(6)  1  Lord  Raym.  264.  (d)  5  Burr.  2686. 
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^"^'^'"'  Secondly,  this  amounted  to  an  infringement  of  the  plaintiflrs 
ferry.  The  plaintiff  was  bound  to  keep  a  boat  to  convey  all 
passengers  going  from  Nayland  to  Pembroke ;  and  the 
right  of  ferry  is  co-extensive  with  such  obligation.  This 
passenger  was  going  from  Nayland  to  Pembroke,  and  the 
defendant,  by  carrying  him  to  Hobbes*s  Point,  to  enable 
him  to  get  to  Pembroke,  committed  an  injury  to  the  plain- 
tiff's right  of  ferry.  The  case  of  IVipp  v.  F^ank  is  in 
reality  an  authority  for  the  plaintiff,  as  it  shews  that  a  per- 
son who  carries  passengers  near  to  an  ancient  ferry,  either 
at  a  short  distance  above  or  below  it,  subjects  himself  to 
an  action.  This  was  not  only  near  the  line  of  the  plain- 
tifi^s  ferry,  but  may  be  said  to  have  been  on  it,  for  a 
ferry  is  not  a  mathematical  line  from  point  A.  to  point 
£.,  but  must  have  some  considerable  extent  on  each 
side,  otherwise  it  would  be  of  no  avail.  The  line  there- 
fore  from  Nayland  to  Hobbes^s  Point  may  be  considered 
as  the  Pembroke  Ferry.  [Lord  Abinger,  C.  B.— That 
might  be  true,  if  going  to  Pembroke  Ferry  meant  Pem'^ 
broke  town.  Parke,  B. — This  might  have  been  an  in- 
iringement,  if  the  plaintiff  was  obliged  to  carry  all  per- 
sons going  to  Pembroke  town]*  If  there  had  been  a  town 
on  the  south  side  of  the  haven,  it  would  have  been  an  in- 
fringement to  have  carried  and  landed  persons  a  little 
lower  down  on  the  shore  for  the  purpose  of  going  there, 
according  to  the  case  of  Tripp  v.  Frank;  and  this,  it  is 
submitted,  was  substantially  the  same.  In  Tripp  v.  Frank, 
the  passengers  were  not  going  to  Barton ;  but  here  this 
passenger  was  going  to  Pembroke,  the  place  to  which  the 
plaintiff^'s  ferry  leads.  The  authorities  on  this  subject 
are  very  few.  In  S  RoUes  Abr.  140,  tit.  Nusans  (6)  pi.  4, 
there  is  the  following  passage,  for  which  the  Year- Book  2S 
Hen.  6,  c.  14,  is  cited  as  an  authority:  "  If  I  have  a  ferry 
by  prescription,  and  another  erects  another  ferry  on  the 
same  river  near  to  it,  by  which  my  ferry  is  injured  (em- 
paire),  that  is  a  nuisance  to  me,  for  I  am  bound  to  sustain 
and  repair  the  ferry  for  the  ease  of  the  lieges,  otherwise  I 
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shall  be  grievously  amerced  ;**  and  that  passage  is  also  re-  "*'**,*,S(/'^' 
ferred  to  in  Com.  Dig.,  Action  on  the  Case  for  a  Nui^ 
sance.  The  next  case  is  that  of  Churchman  v.  Tun* 
stall  (a),  which  appears,  according  to  the  report,  to  be 
against  the  proposition  here  contended  for,  because  there 
a  bill  had  been  filed  for  an  injunction  by  the  fanner  of 
a  ferry  against  a  person  who  had  carried  passengers  over 
Che  river  three  quarters  of  a  mile  below  the  ferry,  and  it 
was  held  no  infringement:  but  the  reporter  adds  a  query. 
[Parke,  B. — ^That  case  is  no  authority,  as  there  was  after- 
wards a  decree  in  that  case  by  Lord  Hale  that  the  new 
ferry  should  be  put  down.]  The  case  of  Blissett  v. 
Hart  (6)  is  an  authority  to  shew  that  where  another  per- 
son sets  up  a  new  ferry  near  an  ancient  ferry,  the  owner 
of  the  ancient  ferry  has  his  remedy  by  action.  [Parke, 
B. — ^The  case  of  Tripp  v., Frank  certainly  does  appear 
somewhat  contradictory  to  Blissett  v.  Hart  and  the  older 
authorities.]  TVipp  v.  Frank  seems  to  have  been  some- 
what of  a  hasty  decision;  and  it  is  to  be  observed  that 
no  authorities  appear  to  have  been  cited.  The  pro- 
position laid  down  in  Com.  Dig.  as  to  ferries,  im- 
mediately precedes  the  propositions  as  to  markets,  to 
which  they  are  analogous.  It  is  laid  down,  that,  if  a  new 
market  be  set  up  within  seven  miles  of  an  ancient  market, 
on  the  same  day,  the  law  will  intend  it  to  be  a  nuisance, 
but  if  it  be  on  a  different  day,  it  is  a  question  for  the  jury 
whether  it  is  a  nuisance  or  not.  It  is  held  reasonable  that 
every  man  should  have  a  market  within  seven  miles ;  that 
is>  about  one-third  of  a  day's  journey,  computed  at  twenty 
miles.  If  it  be  true  with  respect  to  markets,  that  a  per- 
son shall  not  be  allowed  to  set  up  a  new  market  within 
seven  miles  of  an  ancient  market,  the  same  principle  is 
applicable  to  the  case  of  ferries ;  and  the  principle  as  to 
the  former  is,  that  a  new  one  shall  not  be  set  up  where 

(a)  Hsrdres,  I€2.  (b)  Willei,  508. 
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there  ia  an  andent  onci  which  is  available  within  a  reaion- 
able  distance.  In  this  case^  the  plaintiffs  ferry  was  equal- 
ly available  for  the  purpose  for  which  the  other  was  used» 
and  if  this  were  allowed,  it  would  be  a  manifest  injury  to 
the  plaintiff's  ferry.  It  is  laid  down  in  Blaeksion^s  Comr 
meniaries_(a)  that,  **  If  a  ferry  is  erected  on  a  river  so  near 
another  ancient  ferry  as  to  draw  away  its  custonif  it  is  a 
nuisance  to  the  owner  of  the  old  one.  For,  where  there  b  # 
ferry  by  prescription,  the  owner  is  bound  to  keep  it  always 
in  repair  and  readiness  for  the  ease  of  all  the  King's  sub- 
jects ;  otherwise  he  may  be  grievously  amerced.  It  would 
therefore  be  extremely  hard  if  a  new  ferry  were  suffered  to 
share  his  profits,  which  does  not  also  share  his  burthen." 
In  this  case  the  plaintiff  is  bound  to  keep  boats  at  Nay* 
land  Ferrtf,  and  be  is  therefore  entitled  to  the  corre- 
sponding advantages  resulting  from  the  exclusive  right  of 
ferry. 

Cur.  adv.  vuli^ 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Abingbr,  C.  B. — This  was  an  action  on  the  case 
for  the  disturbance  of  the  plaintiff's  ferry  over  Mitford 
Haven^  tried  before  my  Brother  Parke,  at  Haverford* 
west.  It  was  claimed  in  the  declaration  in  different  ways; 
but  the  question  reserved  for  the  consideration  of  the 
Court  arises  on  the  count  which  complains  of  a  distur- 
bance of  Nayland  Ferry. 

The  plaintiff  was  the  lessee,  under  Sir  John  Owen,  of  a 
ferry,  called  the  Pembroke  or  Burton  Ferry,  across  MiU 
ford  Haven,  which  was  the  ordinary  communication  be- 
tween Pembroke  and  Haverfordwest.  He  was  also  lessee, 
under  the  same  gentleman,  of  another  ferry  from  the 
same  point,  on  the  Pembroke  side,  to  Nayland  and  back ; 
there  was  no  question  as  to  the  right  of  the  plaintiff  to 


(a)  Vol.  3,  p.  219. 
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both  these  ferries.     He  claimed  also  a  much  more  exfen-   JSjm^  ^Pttat, 

1835. 
^ive  right,  that  of  ferrying  all  persons  backwards  and  for^ 

wardft  over  MUford  Havens  within  no  very  narrow  limits; 

but  this  Tight  was  negatived  by  the  jury  on  the  trial. 

It  appeared,  however,  that  the  defendant  had,  before 
the  commencement  of  this  suit,  set  up  a  boat  to  carry 
passengers  from  Nayland  to  the  opposite  side,  and,  amongst 
other  places,  to  HohheJ*  Poinif  more  than  half  a  mile  from 
the  Pembroke  Ferrtf^hause.  At  this  place  a  hard  or  pier 
had  been  built,  to  improve  the  communication  between 
England  and  Ireland^  and  a  road  made  from  thence  to  Am- 
brake^  which  communicated  with  the  turnpike  road  from 
Pembroke  Ferry  to  Pembroket  at  a  distance  of  more  than 
half  a  ^ile  from  the  ferry ;  and  the  way  from  Nayland 
to  Pembroke,  by  Hobbe£s  Point,  was  shorter  than  by 
Pembroke  Ferry.  There  was  no  town  or  vill  between 
Hobbes*s  Point  or  Pembroke  Ferry ,  and  the  junction  of 
the  new  with  the  old  road ;  and,  I  rather  believe,  none  be* 
tween  that  point  and  Pembroke,  although  that  circum* 
stance  was  not  inquired  into  on  the  trial. 

On  one  occasion,  a  boy  in  the  service  of  the  defendant, 
and  in  his  boat,  received  a  passenger  on  board  at  Nay^ 
land,  who,  after  the  boat  had  been  shoved  off  the  shore, 
informed  him  he  was  going  to  Pembroke,  and  desired  to 
be  put  on  shore  at  Hobbes^s  Point;  and  this  was  done. 

The  jury  having  found  for  the  defendant  on  the  other 
questions  in  the  cause,  these  points  were  reserved  for  the 
consideration  of  the  Court — 1st,  whether  the  defendant 
was  responsible  for  this  act  of  his  servant;  and,  Sndly, 
whether,  if  he  was,  the  facts  proved  amounted  to  a  dis- 
turbance of  the  plaintiff's  right  of  ferry,  the  jury  having 
negatived  any  fraud  in  fact  on  the  part  of  the  defendant 
or  his  servant. 

*  A  rule  nisi  having  been  granted,  for  a  new  trial,  the 
case  was  argued  before  my  Brothers  Parke,  BoUand, 
Gumey,  md  mysdf. 
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^^im^*      Upon  the  first  pomt  there  is  no  difficulty.    The  tervant 

''  was  acting  at  the  time  in  the  course  oF  his  master's  service, 

and  for  his  master's  benefit ;  and  his  act  was  that  of  the 

defendant,  although  no  express  command  or  privity  of  his 

master  was  proved.    TurbervUle  v.  Siampe  (a). 

The  second  point  is  one  of  a  more  doubtful  nature,  and 
has  called  for  much  consideration.  It  is  quite  cleaT,  that 
a  ferry  is  a  franchise  which  none  can  set  up  without  a 
lioence  from  the  Crown ;  and  in  the  case  of  a  ferry  by 
prescription,  a  grant  or  licence  is  presumed.  As  early  as 
in  the  Year-Book,  9St  Hen.  6,  146,  it  is  thus  laid  down  by 
Pasion,  "  If  I  have  of  ancient  time  a  ferry  in  a  town,  and 
another  sets  up  a  ferry  upon  the  same  river  near  to  my 
ferry,  so  that  the  profits  of  my  ferry  are  impaired,  I  shall 
have  against  him  an  action  on  the  case  ;*'  and  Newton  says, 
*'  the  case  of  a  ferry  differs  from  that  of  a  mill,  for  you  are 
bound  to  sustain  the  ferry,  to  serve  and  repair  it,  in  ease 
of  the  common  people,  and  it  is  inquirable  before  the 
sheriff  in  his  toum,  and  justices  in  Eyre,**  This  proposi- 
tion is  quoted  in  Z  RoU.  140  (6),  j9/.  4,  Com,  Dig.  PUearryt 
B.,  and  Action  on  the  Ouefor  a  Nmsance^  and  in  most  of  the 
cases  in  which  the  rights  of  feriy  have  come  in  question. 

In  the  case  of  Churchman  v.  Tunstali  (6),  in  the  £«- 
cheqner^  in  the  time  of  the  Commonwealth,  16fi9,  the 
plaintiff,  the  farmer  of  a  ferry  at  Brentford,  as  it  would 
seem,  under  the  Crown,  filed  a  bill  for  an  injunction  to 
restrain  the  defendant,  who  had  lands  on  both  sides  of 
the  Thames,  three  quarters  of  a  mile  off",  and  who 
was  in  the  habit  of  ferrying  passengers  across,  from  con« 
tinuing  to  do  so.  The  bill  was  dismissed  without  costs; 
but  the  reporter  adds  a  query  as  to  the  propriety  of  the 
decision ;  and  even  if  it  was  right,  it  is  no  authority  against 
the  maintenance  of  an  action  on  the  case.  The  decision, 
however,  appears  to  have  been  wrong ;  for,  upon  another 

(a)  1  Ld.  Raym.  265.  (h)  Hardrei^  162. 
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bill  filed  in  166S.  after  the  Restoration,  a  decree  was  made  Aw*,  o/pimu, 
by  Lord  Hcde^  on  the  18th  of  June^  14  Car.  3,  in  favour  of 
the  same  plaintifi;  that  the  new  ferry  should  be  put  down. 

In  BlUseii  y.  Hart  {a\  the  plaintiff  recovered  in  an 
action  on  the  case,  against  the  defendant,  for  setting 
up  another  ferry  over  the  same  river,  near  the  plaintiff's 
ferry,  and  ferrying  over  persons  and  horses  over  the  same 
river,  near  the  plaintiff^s  ferry,  by  which  she  was  obliged 
to  let  it  for  less  rent  than  before,  and  had  been  deprived 
of  great  part  of  the  profit  of  it.  On  motion  in  arrest  of 
judgment,  the  Court  held  the  declaration  to  be  good,  and 
they  said,  that  ''  a  ferry  is  a  franchise  that  no  one  can 
erect  without  a  licence  from  the  Crown ;  and  when  one  is 
erected,  another  cannot  be  erected  without  an  ad  quod 
damnum.  If  a  second  is  erected  without  a  licence,  the 
Crown  has  a  remedy  by  quo  warranto^  and  the  former 
grantee  has  a  remedy  by  action.  The  franchise  is  the 
ground  of  the  action  (ft).** 

So  far  the  authorities  appear  to  be  clear,  that,  if  a  new 
ferry  be  set  up  without  the  King's  licence,  to  the  prejudice 
of  an  old  one,  an  action  will  lie ;  and  there  is  no  case 
which  has  the  appearance  of  being  to  the  contrary,  except 
that  of  Tripp  v.  Frank,  hereafter  mentioned.  These  old 
authorities  proceed  upon  the  ground,  first,  that  the  grant 
of  the  franchise  is  good  in  law,  being  for  a  sufficient  con- 
sideration to  the  subject,  who,  as  he  receives  a  benefit, 
may  have,  by  the  grant  of  the  Crown,  a  corresponding 
obligation  imposed  upon  him  in  return  for  the  benefit 
received ;  and  secondly,  that,  if  another,  without  legal 
authority,  interrupts  the  grantee  in  the  exercise  of  his 
franchise,  by  withdrawing  the  profit  of  passengers,  which 
he  would  otherwise  have  had,  and  which  he  has,  in  a 
manner,  purchased  from  the  public  at  the  price  of  his 
corresponding  liability,  tlte  disturber  is  subject  to  an  action 
for  the  injury ;  and  the  case  is,  in  this  respect,  analogous 
(a)  WiUes,  508.  (b)  WiUes,  512,  n. 
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Saek.€fPkM,  to  the  grant  of  a  fair  or  market,  which  is  also  a  pnTilege 
of  the  nature  of  a  monopoly. 

.  A  public  ferry,  then,  is  a  public  highway,  of  a  special 
description,  and  its  termini  must  be  in  places  where  the 
public  have  rights,  as,  towns  or  vills,  or  highways  leading 
to  towns  or  vills.  The  right  of  the  grantee  is,  in  the 
one. case,  an  exclusive  right  of  carrying  from  town  to 
town,  in  the  other,  of  carrying  from  one  point  to  the 
other,  all  who  are  going  to  use  the  highway  to  the  nearest 
town  or  vill  to  which  the  highway  leads  on  the  other  side. 
Any  new  ferry,  therefore,  which  has  the  effect  of  taking 
away  such  passengers,  must  be  injurious. 

For  instance,  if  any  one  should  construct  a  new  landing 
place  at  a  short  distance  from  one  terminus  of  the  ferry, 
and  make  a  practice  of  carrying  passengers  over  from  the 
other  terminus^  and  there  landing  them  at  that  place,  from 
which  they  pass  to  the  same  public  highway  upon  which 
the  ferry  is  estabUshed,  before  it  reaches  any  town  or  vill, 
and  by  which  the  passengers  go  immediately  to  the  first, 
and  all  the  vills  and  towns  to  which  that  highway  leads ; 
there  could  not  be  any  doubt  that  such  an  act  would  be 
an  infringement  of  the  right  of  ferry,  whether  the  person 
so  acting  intended  to  defraud  the  grantee  of  the  ferry 
or  not. 

If  such  new  ferry  be  nearer,  or  the  boats  used  more 
commodious,  or  the  fare  less,  it  is  obvious  that  all  the 
custom  must  inevitably  be  withdrawn  from  the  old  ferry ; 
and  thus  the  grantee  would  be  deprived  of  all  benefit  of 
the  franchise,  whilst  he  continued  liable  to  all  the  burthen 
imposed  upon  him. 

It  does  not  follow  from  this  doctrine,  that,  if  there  be  a 
river  passing  by  several  towns  or  places,  the  existence  of 
a  franchise  of  a  ferry  over  it,  from  a  certain  point  on  one 
aide  to  a  point  on  the  other,  precludes  the  King's  subjects 
from  ihe  use  of  the  river,  as  a  public  highway  from  or  to 
all  the  towns  or  places  on  its  banks,  and  obliges  them. 
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upon  all  occasions,  to  their  own  inconyenience,  to  pass  ExeJuofPieat, 
from  one  ierminuM  of  the  ferry  to  the  other.  The  case  of  ^  _  ' 
Tripp  V.  Prank  {a)  decided  otherwise;  and  it  is  not  in* 
tended  to  question  that  decision.  It  was  there  held  that 
the  plaintiff,  who  had  a  right  of  ferry  from  HtM  to  the 
town  of  Barton^  had  no  right  of  action  against  a  person 
who  carried  passengers  from  Hull  to  Barrow^  a  place  on 
the  banks  of  the  river,  at  some  distance  from  Barton. 
But,  suppose  he  had  known  that  the  passengers  were 
going  by  that  route  to  Barton,  and  that  their  sole  object 
was  to  go  there ;  or  suppose  that  Barton,  instead  of  being 
within  a  few  hundred  yards  from  the  Humber,  was  a 
mile  distant,  and  was  the  first  town  with  which  either 
ferry  communicated,  it  would  not  folio w>  from  that  deci- 
sion, that  in  such  a  case  passengers  might  be  landed  at 
Barrow,  for  the  sole  purpose  of  going  to  Barton. 

We  have  thought  it  right,  in  consequence  of  the  course 
taken  by  the  counsel  in  argument,  to  enter  thus  far  into 
the  general  question,  and  to  lay  down  these  principles, 
that  it  may  not  be  supposed  that  the  decision  to  which 
we  find  ourselves  obliged  to  come,  can  in  any  manner 
affect  the  plaintiff's  right  to  the  exclusive  privilege  of  • 
ferrying  passengers  who  leave  Nayland,  with  no  other 
object  than  that  of  going  to  Pembroke* 

But,  fully  admitting  his  right,  we  are  of  opinion,  after 
much  deliberation,  and  I  may  add,  not  without  some  hesi- 
tation, that  there  is  no  sufficient  ground  for  making  the 
rule  absolute. 

It  is  to  be  observed,  that,  between  Hobbeis  Point  and  the 
junction  of  the  two  roads  that  lead  from  that  place  and 
from  Pembroke  Ferry  respectively  to  the  town  of  Pem^ 
broke,  there  are  intermediate  points,  to  which  the  passen- 
ger Uewelyn  might  be  going;  though  Pembroke  was*  his 
ultimate  object,  it  might  not  be  his  only  object ;  and,  if  he 

(«)  4  T.  It  666. 
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bad  any  particular  view  of  convenience  in  making  Hobhes*$ 
Point  th,e  place  of  his  landing,  which  could  not  have  been 
accomplished  as  well  by  landing  at  Pembroke  Ferry ^  then, 
according  to  the  principles  laid  down  in  the  case  of  Tripp 
V.  Franks  there  would  have  been  no  evasion  of  the  plain- 
tiff's ferry.  It  is  truCi  that  the  intentions  of  Llewelyn 
are  left  very  uncertain  upon  the  evidence ;  and  it  does  not 
appear  from  the  report,  that  the  counsel  on  either  side 
thought  proper  to  elicit  them  by  any  inquiry.  And  if  this 
bad  been  the  real  question  which  the  parties  intended  to 
try,  the  Court  might  have  been  disposed  to  direct  a  new 
trial.  But  one  cannot  fail  to  observe  that  the  main  ques- 
tions  of  fact  in  difference  were  fully  tried  and  disposed  of 
by  the  jury,  and  that  the  point  stated  upon  Llewelyn's 
evidence  was  laid  hold  of  for  no  other  purpose  than  that 
of  recovering  a  verdict  for  the  plaintiff  at  all  events,  after 
all  the  matters  really  in  difference  had  been  decided 
against  him.  The  Court,  therefore,  is  bound  to  look 
with  strictness  to  the  evidence,  and  not  to  allow  the  plain- 
tiff any  advantage  from  an  uncertainty  that  he  ought  to 
have  removed.  It  was  incumbent  on  him  to  offer  satis- 
factory proof  that  Llewelyn  had  no  other  object  than 
to  evade  his  ferry,  and  that  the  defendants  were  aware, 
and  must  have  understood,  that  he  had  no  other  object. 
Now,  the  communication  made  by  Llewelyn  to  the  defen- 
dant's servant,  after  the  boat  had  commenced  her  passage, 
b  not  inconsistent  with  his  having  some  legitimate  object 
in  going  to  Hobbeis  Pointy  besides  that  of  going  to  Pem^ 
br^Ae.  The  uncertainty,  therefore,  in  which  this  point 
has  been  left  by  the  evidence,  makes  it  impossible  to  say 
that  the  facts  proved  amounted  to  m  disturbance  of  the 
plaintiff's  ferry ;  therefore  the  rule  cannot  be  made  abeo* 
lute,  to  enter  a  verdict  for  the  plaintiff.  And  we  think 
that  the  plaintiff,  in  a  case  of  this  sort,  is  not  entitled  to 
a  new  trial,  that  he  may  amend  his  evidence  upon  an  inci- 
dental pointy  upon  which  he  left  it  too  doubtful  to  be 
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properly  submitted  to  tlie  jury.    The  rule,   therefore,   Eat^ofPitat,, 
must  be  discharged.  -» 

Rule  discharged.  Hombt 

Field. 


Starling  v.  Cozens  and  Others. 

XRESPASS  against  four  defendants. — ^The^«<  count  Intreipan 

was  for  an  assault  and  battery;  the  second,  for  taking  a  f,^danu,^the  ^ 

fishing-net.    Plea— Not  Guilty.  The  defendants  justified  f,7j'"fi" '*'"" 

taking  the  net,  under  the  7  &  8  Geo.  4,  c.  S9,  s.  35,  because  counts.  One 

I  i..m  m         i«t.  ....  .  .  defendant  wa« 

the  plaintm  was  found  fishing  with  it  m  a  private  nver  found  guilty 
running  through  the  ground  of  one  of  the  defendants.   At  ^^lll^bui  ac- 
the  trial,  before  Parke,  B.,  the  jury  found  the  defendant  q"i«edou  the 

*  »       »  J      i7  iecond,  and 

Cozens  guilty  upon  the  first  count,  but  acquitted  him  on  the  other  three 

the  second  count,  and  found  a  verdict  for  the  other  three  acquitted  on 

defendants  upon  both  counts.  On  the  taxation  of  costs,  the  ISpW,*Thrt*th7 

Master  refused  to  allow  the  three  defendants  who  were  ac-  defendant,  who 

waa  found 

quitted  their  costs,  or  to  allow  the  costs  of  the  defendant  guilty  on  the 
Cozens,  on  the  second  count,  to  be  deducted  from  those  to  entitieTto'ha\^ 
which  he  was  liable  on  the  first  count.     On  a  former  day  in  *he  coata  of 

-^         Buch  of  hia 

this  term,  TAesiger  obtained  a  rule  to  shew  cause  why  witnesses  as 
the  Master  should  not  review  his  taxation,  citing  George  defence  to  the 
T.  El*ton{a),  and  Gr#M.T.  K!fmstm(b).  T^^t^U 

from  the  plain- 

www        >  «<■  «  mti^i^  -        **^*  ^°***'  ■"** 

frordsworth  shewed  cause. — The  defendant  Cozens  is  that  the  other 
not  entitled  to  have  the  costs  of  his  witnesses  on  the  ^^^^^  J^^"' 
second  issue  to  be  deducted  from  the  costs  to  which  the  entitled  to  a 

fourth  share  of 

plaintiff  was  entitled  on  the  first  issue,  because  the  wit*  the  costs  of 
nesses  were  as  necessary  for  him  on  the  first  issue,  and  unless  it  ap- 
the  whole  evidence  went  to  shew  that  none  of  the  de-  5!^ey^had  not 
fendants  were  guilty.     Richards  v.  Cohen  (c).     [Parte,  employed  the 
B.  (having  referred  to  his  notes  of  the  trial) — ^The  evi-  that  it  must  be 

taken  primd 
*  facU  that  they 

(a)  I  Binf^h.  N.  C.  613;  1  Scott.  518.  (6)  2  Tyrw.  767.       ^'^  •>°"*  »*»• 

(c)  3  Dow.  Pr.  Cas.  633. 
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Sxck.  Iff  Phoi,  dence  of  one  of  the  defendants*  witnesBes  related  only  to 
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the  taking  of  the  net.  The  master  ought  to  have  allowed 
the  defendant  Cozens  the  costs  of  his  evidence,  to  be  de- 
ducted from  the  plaintifTs  cost8«]  Then,  as  to  the  other 
defendants,  it  does  not  appear  that  they  employed  the 
attorney,  or  had  incurred  any  costs,  and  consequently 
were  not  entitled  to  be  allowed  extra  costs. 

Parke,  B.— It  must  be  taken  primd  facie,  that  all  the 
defendants  employed  the  attorney  to  defend  the  action, 
and  they  would  consequently  all  incur  a  portion  of  the 
expenses ;  and  they  would,  therefore,  each  be  entitled  to 
a  fourth  of  the  costs  of  the  defence.  If  it  turns  out  that 
they  did  not  employ  the  attorney,  then  they  would  not  be 
80  entitled.  It  was  laid  down  by  Bayley,  B.,  in  Grtffithe 
Y.  Kytuuton  (a),  that  the  old  practice  of  allowing  only 
40«*  costs  to  defendants  who  have  been  acquitted,  was  not 
correct  \  but  that  they  were  entitled  to  an  aliquot  propor- 
tion of  the  costs,  according  to  th^  number  of  defendants 
on  the  record.  George  .v*  Elston  is  an  authority  to  shew 
that  the  costs  of  the  defendants  who  are  acquitted  may 
be  set  off  against  the  plaintiff's  costs,  and  damages  against, 
the  one  found  guilty.  The  defendant  Cozens  will  be  en- 
titled to  costs  on  the  second  count  as  between  attorney, 
and  client,  it  being  provided  by  the  7  &  8  Oeo.  S,  c  29, 
8.  75,  that,  in  any  action  brought  for  any  thing  done  in 
pursuance  of  that  act,  if  a  verdict  shall  pass  for  the  defen-. 
danty  ficCy-he  shall  recover  his  full  costs  as  between  attor- 
ney and  client.  The  Master  must  inquire  whether  the 
attorney  was  employed  by  the  defendants  who  were  ac- 
quitted. 

Rule  absolutjB  (6). 

(a)  2  Tjrw.  757.        (^)  See  Griffitki  v.  Jones,  <mU,  p.  333. 
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Whitehead  r.  Price  and  Others. 


Rtek,  rf Pleas, 
1835. 


Coven  ANT.— The  declaration  stated,  that  heretofore,  in  a  policy  of 
to  wit,  on  the  2Srd  March,  1833,  by  a  certain  deed-poll,  against  6re  on 
being  a  policy  of  insurance,  then  made  and  sealed  with  ^'JJ"1^*!°" 
the  respective  seals  of  the  defendants,  beins  directors  of  .^rights'  work, 

*^  _r  indadiDg  stand- 

a  certain  company  called  the  Protector  Fire  Insurance  ing  and  goiog 

Company t  (prqfert  in  curiam)^  after  reciting  that  the  plain-  f^ne-hoI«c 

tiff  and  John  MayaU  (who  died  before  the  commence-  '^***,^^!°'* 

ment  of  the  suit)  had  paid  the  sum  of  SISU.  to  the  direc-  engine  therein, 

tors  of  the  Protector  Fire  Insurance  Company  in  Lon-  x^dted  that, 

don,  and  had  also  agreed  to  pay  the  sum  of  32/.  yearly,  ^ere'^ricSSit 

on  the  25th  day  of  March,  during  the  continuance  of  the  »«»*  slated; 

warmed  ex* 

said  policy,  for  insurances  from  loss  or  damage  by  fire,  dnsiveiy  by 

the  property  thereby  described  not  exceeding  the  sum  l^^/&c.**^ 

specified  under  each  head  of  insurance ;  namely,  on  the  'worked  by  the 

larger    end   of  a  cotton    miU,    called    Union  MM  (A),  above  men- 

1800A ;  on  millwrights'  work,  including  the  standing  and  temue'of  one 

going  gear  therein,  2001 ;  on  the  smaller  end  of  the  said  J™^^"'/;^^^ 

cotton  mill  (B\  900/. ;  on  millwrights*  work,  including  the  fro™  «1»  other 

nr%  •  mills,  and 

Standing  and  going  gear  therein,  100/.;  on  the  engine-  *  worked  by 
house,  adjoining  the  larger  end  of  the  said  mill,  and  being  ^jarlha't  th^ 
under  the  same  roof  therewith  (C),  400/. :   on  the  steam-  J'O'**  "''^'^** 

^     '       »  ^  by  day  only," 

engine  therein,  350/. ;  on  the  warehouse,  communicating  referred  to  the 

with  the  said  mill  by  a  staircase,  the  upper  room  of  which  not  to^the"'^ 

was  used  for  blowing  and  scutching  cotton  in,  250/. :  and  "l^^y  p^"^ 

reciting  that  the  aforesaid  buildings  were  brick-built  and  ^«  g«^i  ^^^ 

®  °  that  it  was  no 

breach  of  the 
policy  that  the  steam-engine  .was  keptigdng  by  night,  and  that  some  parts  of  the  machinery  were 
turned  by  it,  the  cotton  mill  not  being  worked  except  by  day  only. 

One  of  the  conditions  indorsed  on  the  policy  provided,  "  That  every  insurance  attended  with 
particular  drcumstances  of  risk,  arising  from  the  situation  or  construction  of  the  premises,  or  the 
nature  of  the  trade  carried  on,  was  to  be  specially  indorsed  on  the  policy,  so  that  the  risk  might  be 
fairly  understood  ;  if  not  so  expressed,  or  if  any  misrepresentation  should  be  given,  &p.,  or  if,  after 
the  insurance  should  be  effected,  the  risk  should  be  increased  by  the  erection  of  any  stove,  the  carry- 
ing on  any  hazardous  trade,  operation,  or.process,  or  haxardofbs  communication,  the  insured  would 
not  be  entitled  to  any  benefit  under  the  policy."  In  an  action  of  covenant  on  this  policy  by  the 
assured,  the  defendants  pleaded  '*  That,  after  the  making  the  policy,  the  steam-engine,  in  the 
said  policy  of  assurance  mentioned,  was  worked  by  night  and  not  by  day  only,  whereby  the  risk 
in  the  said  poUcy  of  assurance  was  increased:" — Held,  that  the  plea  was  bad,  and  that  the  plaintiff 
would  be  endtled  to  judgment,  notwithstandmg  a  verdict  were  entered  up  on  this  plea. 
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l£s^^  slated,  situate  near  Oldham,  in  the  county  aforesaid; 
warmed  exclusively  by  steam ;  lighted  by  gas  from  the  Old- 
kam  Gas  Light  Company's  ynovkSf  which  gas,  in  the  blow- 
ing and  scutchiog  room,  was  inclosed  in  glass ;  worked  by 
the  steam-engine  above  mentioned,  in  tenure  of  one  firm 
(Messrs.  Boteden  Gartside  ^  CoJ)  only,  standing  apart 
from  all  other  mills,  and  worked  by  day  only ;  and  that 
the  marks  had  reference  to  a  plan  of  the  buildbg  on  the 
order  for  the  said  insurance;  the  said  defendants  did 
coYcnant  and  agree  with  the  said  James  Whitehead  and 
John  MayaU,  that,  from  the  S5th  March,  1833,  to  and  in- 
clusive of  the  whole  ^th  March,  1834,  and  so  long  as  the 
•aid  insured  should  pay,  or  cause  to  be  paid,  the  sum  of 
S2A  at  the  time  therein  above  mentioned,  and  the  direc- 
tors for  the  time  being  should  accept  the  same,  the  stock 
and  ilmds  of  the  said  company  should  be  subject  and  lia- 
ble to  pay  or  make  good  to  the  said  insured,  their  execu- 
tors, administrators,  or  assigns^  all  such  loss  or  damage  as 
should  happen  by  fire  (except  loss  or  damage  by  fire  hap- 
pening by  any  invasion,  foreign  enemy«  civil  commotion, 
or  riot,  or  any  military  or  usurped  power  whatever)  to  the 
property  therein  above  mentioned,  amounting  in  the  whole 
to  no  more  than  the  sum  of  4000/.,  according  to  the  con- 
ditions indorsed  on  the  said  policy,  as  by  the  said  policy, 
reference  being  thereunto  had,  will  more  fully  appear ;  and 
the  said  plaintiff  further  says^  that  the  said  conditions,  in 
and  by  the  said  deed  or  policy  mentioned  and  alluded  to, 
are  as  follows,  (that  is  to  say)  First — that  every  person  de- 
sirous of  effecting  an  insuranoe  must  state  his  name,  place 
of  abode,  and  occupation  {  he  must  describe  the  construc- 
tion of  the  buildings  to  be  insured,  where  situate,  and  in 
whose  occupation,  of  what  materials  the  same  were  re- 
spectively composed,  and  whether  occupied  as  a  dwelling- 
house  or  otherwise ;  also  the  nature  of  the  goods  or  other 
property  on  which  such  insurance  might  be  proposed, 
and  the  construction  of  the  buildings  containing  such  pro- 
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perty.  <S^o#fMBy-- that  ctcry  inwinince  attended  with  par-  *rcA.^Pto«, 
ticuhur  drcumstancea  of  risk,  arising  from  the  sitiiaition  or 
ocMisCnietion  of  the  premises,  or  the  nature  of  the  trade 
carried  on,  or  the  goods  therein,  was  to  be  specially  men- 
taoned  in  the  order  given  for  the  policy,  so  that  the  work 
might  be  fairly  understood ;  if  not  so  expressed,  or  if  any 
nurepresentation  be  given,  so  that  the  insurance  be  effect- 
ed upon  a  lower  premium  than  ought  to  be  paid ;  or  if 
buildings  or  goods  be  described  in  the  policy  otfierwise  than 
they  really  were ;  or  if,  after  an  insurance  should  have  been 
effected,  the  risk  should  be  increased  by  the  erection  or  al» 
ieraliottof  any  stove,  the  carrying  on  any  hazardous  trade, 
operation,  or  process,  (he  deposit  of  any  hasardous  goods 
or  baaardous  communication ;  die  insured  would  not,  except 
under  the  consent  of  the  dhrectors  and  on  the  terms  they 
might  impose,  be  entitled  to  any  benefit  under  bis  policy. 
The  dedaration  (after  setting  forth  eight  other  conditions 
upon  which  no  qpiestien  arose)  then  averred,  that,  after 
Ibe  making  of  tfie  pclicy,to  wit,  on  theSnd  of  Aprils  1884, 
by  a  certain  memorandum  in  writing,  indorsed  upon  the 
said  deed  or  policy  by  the  direction  and  with  the  privity 
and  consent  of  tbe  said  defendants,  it  was  declared  that 
the  boilers  belonging  to  the  steam-engine  which  woifked 
the  mills  described  in  the  said  policy,  being  completely 
outside  die  buildings  insured  by  the  said  policy,  and  the 
iwo  portions  A  and  B  of  sudi  mill  being  completely  de- 
tached from  all  other  mills,  the  premium  from  Lady-^y 
in  die  year  1884,  aforesaid,  and  thenceforward  annually, 
should  be  reduced  to  14«.  per  eenium,  say  in  the 
whole  £6/.,  sufafect  to  all  the  previous  conditions  and 
warranties,  as  by  die  said  policy,  mth  the  said  memo- 
jrandom  iadorsed  thereupon,  reference  being  thereto  had, 
will  more  fully  appear.  It  then  averred  that  the  plaintiff, 
and  MayaUt  in  his  lifetime,  at  the  time  of  the  making  of 
the  poAicy,  and  from  thence  imdl  the  loss  thereinafter 
mentioned,  were  jointty  interested  in  the  insured  premises 
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^ch.  ofPf^t  to  the  amount  of  all  the  money  insured ;  and  that  the  said 
premises  in  the  said  policy  mentioned  and  so  insured  as 
aforesaid,  afterwards,  to  wit,  on  &c.,  were  burnt  down, 
consumed,  and  destroyed  by  fire,  which  did  not  happen  by 
invasion,  &c.  The  declaration  then  alleged,  **  that  the 
premises  in  the  said  policy  and  memorandum  mentioned 
were  duly  described,  and  not  otherwise  than  they  really 
were,  or  so  as  to  cause  the  said  insurance  to  be  effected 
on  a  lower  premium  than  ought  to  have  been,"  and  then 
alleged  performance  of  all  the  other  conditions  as  men- 
tioned in  the  policy. 

The  defendants  pleaded  eight  special  pleas,  but  the 
question  turned  only  on  the  validity  of  the  fourth  and 
sixth  pleas.  The  fourth  plea  was,  *'  that  the  steam-engine 
and  certain  parts  of  the  gear  in  the  said  policy  of  as- 
surance mentioned,  after  the  making  of  the  said  policy  of 
assurance  and  memorandum,  to  wit,  on  the  1st  o(  May, 
1834,  and  on  divers  other  times  between  that  time  and 
the  destruction  of  the  said  premises  by  fire,  as  in  the  said 
declaration  mentioned,  were,  without  the  leave  or  consent 
of  the  said  defendants,  or  of  the  directors  of  the  said 
company,  worked  by  night,  and  not  by  day  only,  contrary 
to  the  tenor  and  effect,  true  intent,  and  meaning  of  the 
said  deed  and  policy  of  assurance  and  memorandum. 
The  defendants  pleaded,  sixthly^  that,  after  the  making 
of  the  said  writing  or  policy  of  assurance  and  memoran- 
dum, to  wit,  on  the  1st  May,  1834,  and  on  divers  other 
days  and  times  between  that  day  and  the  destruction  of 
the  said  premises  in  the  declaration  mentioned,  the  said 
steam-engine,  in  the  said  deed  or  policy  of  assurance 
mentioned,  was  worked  by  night,  and  not  by  day  only, 
without  the  leave,  licence,  or  consent  of  the  defendants, 
or  of  the  directors  of  the  said  company  in  the  said  policy 
of  assurance  mentioned,  whereby  the  risk  in  the  said 
policy  of  assurance  was  increased ;  and  so  the  said  defen- 
dants say,  that  the  plaintiff'  and  John  MayaU  thereby, 
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and  by  reason  of  not  having  tbe  consent  of  the  said  de-  Exeh.  of  Pleas, 
fendants,  or  the  directors  of  the  said  company,  ceased  to 
be  entitled  to  any  benefit  under  the  said  policy  of  assur- 
ance and  memorandum. 

Replication  to  the  fourth  plea — That  the  said  steam- 
engine  was  not,  nor  was  any  part  of  the  gear  in  the  said 
policy  of  assurance  mentioned,  after  the  making  of  tbe 
said  policy,  worked  by  night,  and  not  by  day  only,  in 
manner  and  form  &c. 

To  the  sixth  plea — That  the  steam-engine,  in  the  said 
policy  of  assurance  mentioned,  was  not,  after  the  making 
the  said  policy,  worked  by  night,  and  not  by  day  only,  in 
manner  and  form,  &c. 

.  The  cause  was  tried  before  Akkrson,  B.,  at  the  last 
Spring  Assizes  for  the  county  of  LaneMter^  when  it  ap- 
peared in  evidence,  that,  previous  to  the  making  of  the 
policy,  certain  interrogatories  were  put  to  the  .assured; 
one  of  which  was,  whether  the  mill  was  worked  by  night 
as  well  as  by  day  ?  The  answer  to  which  was,  that  it  was 
worked .  by  day  only,  and  >  not  by  night.  The  steam- 
engine  was  in  a  detached  building,  the  moving  power 
being  communicated,  by.  means  of  shafts,  to  the  plaintiflTs 
mill.  It  appeared  also  by  the  evidence,  that  shafts  were 
carried  through  the  plaintiff's  mill,  by  which  the  moving 
power  of  the  steam  engine  was  conveyed  to  other  mills. 
The  .plaintiff's  mills  were  worked  by  day  only,  but.  the 
steam-engine  was  kept  going  all  night,  and  the  shafts 
which  communicated  the  moving  power  to  the  plaintiff's 
mills  and  the  other  mills,  were  also  .in  motion  during  the 
night.  .  This,  it  was  objected  by  the  defendants,  was  a 
working  by  night,  contrary  to  the  policy.  The  learned 
Judge,  however,  overruled  tbe  objection,  and  the  plain* 
tiff  obtained  a  verdict;  but  he  gave  the  defendants  leave 
to  move  to  enter  a  verdict. 

Cresswefl  having  obtained  a  rule  accordingly — 
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^^^^Z'^*     Blaekbmme,  Alexmder,  and  Wighimm  were  to  hete 

N     y     ■/    shewn  cause;  but  thej  having  suggested  that  the  foartb 

WHITBHSA9   and  sixth  pleas  (which  were  the  only  pleas  which  there  was 

Paiob.       any  evidence  to  sustain)  were  bad,  and  that  the  plaintiff 

would  therefore  be  entitled  to  judgment  non  idnUmie,  if 

a  verdict  were  entered  up  for  the  defendants  on  the  issue 

raised  by  those  pleas,  the  Court  called  upoiH- 

Cresnoell,  Tomlinsan,  and  FF.  H.  WaUon,  to  ai^e  that 
question.*^The  fourth  and  sixth  pleas  are  good,  and  are  a 
sufficient  answer  to  the  action,  if  found  for  the  defendants, 
which  they  must  be  taken  to  have  been.  Fbrsi,  as  to 
the  fourth  plea. — ^The  policy  recites,  that  the  buildings- 
were  brick*built,  wanned  by  steam,  lighted  by  gas,  &c«, 
worked  by  the  steam-engine  before  mentioned,  in  the 
tenure  of  one  firm  only,  standing  apart  from  all  other 
mills,  and  worked  by  day  wily.  Now,  what  is  the  mean* 
ing  of  worked  by  day  only?  It  must  have  a  reasonable 
intendment  given  to  it ;  it  must  mean  all  that  is  before 
mentioned  in  the  policy  capable  of  being  worked.  Now 
there  is  mentioned  before,  the  standing  and  going  gear, 
which  was  kept  going  by  night,  and  that  was  in  coo* 
travention  of  the  policy.  This  must  be  construed  as  a 
prohibition  to  working  by  night  with  any  part  of  the  ma- 
nufactory insured.  There  are  three  things  to  constitute  a 
mill:  there  is,  first,  the  moving  power;  secondly,  the 
medium  of  its  application,  of  which  the  gear  is  a  part ; 
and,  thirdly,  the  machinery  to  be  moved ;  and  any  work* 
ing  by  night  of  any  part  of  this  b  forbidden  by  the  policy. 
In  this  case,  the  shafts,  which  are  part  of  the  gear,  were 
kept  moving  and  turning  by  night,  and  that  was  in  breach 
of  the  policy*  Turning  is  a  working,  although  applied  to 
no  ultimate  purpose.  But  the  words,  ''  worked  by  day 
only,**  apply  to  every  thing  mentioned  in  the  policy;  and, 
therefore,  the  working  the  steam-engine  by  night  alone 
would  be  a  breach  of  the  warranty.    It  is  said,  that  the 
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wordt  mint  be  taken  woflt  ttvongly  agiintt  the  cove-  ^^^''^ 
nanton:  but  this  is  a  warrant,  and  it  baa  been  beld» 
that,  in  a  poUej,  a  warranty  must  be  eonatmed  strictly. 
Then,  as  to  the  sixth  plea.  It  is  found  that  the  steam* 
ei^e  was  worked  by  n^fat;  and  die  other  allegatioii  is 
this  plea,  ^  whereby  the  risk  m  the  policy  of  asauraaoe 
was  increased,**  ia  not  put  in  issue,  and  thcrefere  must  be 
taken  to  be  admitted*  [AU^son^  B.— But  die  jury  faond 
the  question  as  to  the  increase  of  risk  in  the  negative.}  It 
is  submitted,  that  the  increase  of  risk  was  not  in  issue  eo 
the  sixth  pies.  IPmrke,  B.— Then  the  result  would  be^. 
that  die  issue  would  be  an  immaterial  issue,  as  the  fiict  of 
its  being  woriced  by  nigfat  is  immaterial,  if  the  risk  is  not 
increased.]  If  it  is  found  that  the  steam-engine  is  worked 
by  night,  then  the  rest  of  that  which  is  stated  in  the  plea 
necessarily  follows }  not  being  put  in  issuey  it  stands  ad- 
mitted. In£Miv.iaNH)»#ofi(a)Jtwa8held,diatai)frMe 
csfffv,  when  it  contahis  an  infcrenoe  of  law  only,  is  not 
traversaUe;]  but  where  it  states  a.  matter  of  fiict,  that 
it  is  traversable.  And  afl  die  cases  shew,  that  whom 
there  b  a  matter  of  fiict  alleged  which  ia  traversable,  if 
it  is  not  traversed,  it  is  admitted.  LueoM  v.  Naek€Us(b). 
In  that  case,  it  was  sod  by  Beti,  C  J^  in  delivering 
the  judgment  of  the  Court  of  ExeHequer  CAomfer— 
"  But  die  viriuie  eujmi  sometimes  raises  a  mixed  questioD 
c^  law  and  fact ;  snd  when  this  is  the  ease,  there  asay  be 
a  traverse,  for  that  is  the  only  mode  by  which  the  facte 
are  to  be  settled  on  which  the  law  depends."  The  plea 
states  two  facto,  and  the  defimdants  migbt  have  traversed 
either  the  one  or  the  other,  or  both ;  but  one  nol  bemg 
traversed,  must  be  taken  to  be  admilted. 

Bkuikburm  and  Wigkinump  conlra,  were  storied  by  die 
Court. 

Lord  Abinoer,  C  B. — This  case  has  been  involved 
(a)  1  Ld.  Raym.  40».  (6)  4  Bingk.  729;  1  M.&  Psyne,  788. 
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E*^-^PiMt,  in  a  good  deal  of  perplexity  in  the  course  of  the  ar- 
gument, and  we  are  called  upon  to  put  a  grammatical 
construction  upon  a  passage  in  this  policy,  and  to  say 
whether  the  8team*engine  is  the  nominative  case  to  the 
second' word  "  worked/*  in  the  sentence  in  question ;  and 
I  think  it  clearly  is  not.  Another  question  is,  whether  by 
working  is  meant  turning?  It  has  been  pressed  upon  us 
in  the  argument,  that  the  upright  shafts  must  be  con- 
sidered as  part  of  the  steam-engine,  and  the  millwright 
work  as  part  of  the  mill,  and  that  as  the  shafts  were  kept 
turning  during  the  night,  it  was  in  contravention  of  the 
policy ;  but  that  is  confounding  the  word  working  with  the 
word  turning.  The  shafts,  during  the  night,  were  moving, 
but  the  mill  was  not  working :  the  word  "  work,'*  is  not  to 
be  used  in  its  popular  sense.  The  interrogatory  on  the 
paper  is,  ''  Do  you  work  it  by  night  or  by  day?'*  The 
ailswer  is,  "  We  work  it  by  day  ;*'  that  is,  we  work  by  day 
only ;  our  hands  are  on  during  the  day  only,  and  not  during 
the  flight  .  I  do  not  think  the  mere  moving  or  turning  of 
the  upright  shafts  is  a  working  in  the  sense  that  has  been 
ascribed  to  it ;  and  I  think  that  judgment  ought  to  be  en- 
tered for  the  plaintiff.  It  requires  that  something  more  be 
shewn  to  have  been  done  to  discharge  this  policy.  If  the 
turning,  by  night,  that  which  forms  part  of  the  machinery, 
were  attended  with  increased  risk,  it  might  be  sufficient 
to  discharge  the  policy ;  but  unless  that  is  so,  I  think  it 
is  not  sufficient. 

Parks,  B. — I  am  of  the  same  opinion.  The  question 
arises  on  a  motion  for  judgment  nan  obstante  vere* 
dietOf  and  turns  on  the  validity  of  the  fourth  and  sixth 
pleas.  Now  admitting,  for  the  sake  of  argument,  that 
both  these  pleas  are  to  be  taken  to  be  proved  to  the  full 
extent,  it  appears  to  me  that  they  neither  of  them  afford 
any  answer  to  the  action.  The  fourth  plea  is,  "  That  the 
said  steam-engine,  and  certain  parts  of  the  gear  in  the  said 
policy  of  assurance  mentioned,  were,  after  the  making  of 
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the  said  policy,  and  before  the  destruction  of  the  said  pre-^  ^^^^^^* 


Biises  by  fire,  without  the  leave  or  consent  of  thedefen* 
dants,  or  of  the  directors  of  the  company,  worked  by  Wbitesbap 
night,  and  not  by  day  only,  contrary  to  the  tenor  and  Prick. 
effect,  true  intent,  and  meaning  of  the  said  policy/'  Now, 
first,  we  may  assume  that  the  steam-engine  and  part  of 
the  gear  have  been  worked  without  the  leave  and  coqsent 
of  the  defendants,  or  of  the  directors  of  the  company,  by 
night  and  not  by  day  only ;  and  the  question  is,  does  that 
avoid  the  policy ;  and  that  depends  entirely  upon  the  con- 
struction to  be  ^\ven  to  the  words  "  work  by  day  only." 
In  the  policy  itself  the  language  is  somewhat  obscure ;  but 
I  think  the  words  "  worked  by  day  only,"  cannot  be  ap- 
plied to  the  steam-engine,  or  any  part  of  the  gear,  but  apply 
to  something  else.  .  I  think  that  is  a  fair  construction  of  all 
the  terms  that  are  used  in  this  part  of  the  policy.  The 
insurance  is  on  the  larger  end,  and  another  end  of  a  mill 
called  the  Union  Mill,  upon  the  building  of  the  engine- 
house  and  steam-engine,  and  the  building  of  the  warehouse 
used  for  the  blowing  and  scutching  of  cotton.  The  policy 
recites,  "  that  the  aforesaid  buildings  were  brick  build- 
ings, and  slated,  lighted  by.  gas,''  that  applies  to  all 
the  buildings ;  **  and  worked  by  the  steam-engine  above 
mentioned."  Now,  all  the  buildings  cannot  be  worked  by 
the  steam-engine  above  mentioned.  We  must  put  a 
limited  construction  upon  these  expressions.  I  take  it  to 
mean,  *' all  :  the  buildings  above  mentioned  which  are 
capable  of  being  worked  by  the  steam-engine ;"  and  there- 
fore I  read  this  part  of' the  insurance,  that  the  cotton 
mill  should  be  worked  by^  the  steam-engine,  and  worked 
by  day  only ;  and  it  appears  to  me  that  the  meaning  of 
this  insurance  is,  that  it  insures  the  cotton  mill,  jrhich  is 
worked  by  a  steam-engine,  and  by  day  only.  If  this  is  the 
meaning,  no  part  of  the  cotton-mill  having  been  worked 
except  by  day,  the  plea  is  no  answer  to  the  declaration. 
Then,  as  to  the  sixth  plea,  it  appears  to  me  that  the  an- 
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«Mft.^PiMv,  8wer  to  be  ffiven  to  that  is  the  aaine  as  the  answer  to  dw 
-    fourth,  unless  you  can  bring  it  withis  the  seeond  cosh 

Wbitbsbad  dition  indorsed  on  the  hack  of  the  policy.  Now,  that 
prI^  proYides,  that  when  any  insurance  n  attended  with  par-^ 
ticular  circumstances  of  risk  arising  from  the  situatbn 
or  construction  of  the  premises,  or  from  die  nature  of 
tlie  trade  carried  on,  &c.,  sudi  cirGumstances  mat  be 
specially  mentioned ;  or  if  any  misrepresentatioo  be  gifen, 
so  that  the  insurance  is  e£Eected  on  a  lower  premium 
than  it  otherwise  would  be,  the  policy  is  avoided*  So, 
also,  if  there  bad  been  any  alteration  made,  increasmg 
the  risk,  after  the  insurance  had  been  completed,  or  if 
any  hazardous  trade,  operatioD,  or  prooem,  was  carried 
on  which  was  not  carried  on  at  the  time  of  the  policy 
being  granted,  the  policy  is  avoided;  but  diere  is  no 
averment  that  there  was  any  such  operation  carried  on 
which  was  not  carried  on  at  the  time  the  insurance  was 
efiected,  as  there  ought  to  be  to  bring  the  case  witUo 
this  condkion.  It  appears  to  me  diat  the  sixth  plea  b 
therefore  wholly  bad. 

BoLLAHD,  B. — ^I  am  of  the  same  opinioii*  The  only 
question  here  is,  what  ia  the  mterpietation  to  be  put  upco 
the  words  "  worked  by  day  only,**  as  contained  in  thia 
policy.  Now,  on  looking  at  the  policy  itself,  and  Ae  sub- 
ject*matler  of  it,  I  have  no  doubt  that  the  miU,  and  the 
mill  only,  is  the  nominative  case  to  the  words  "  worked  by 
day  onfyJ*  There  is,  no  doubt,  great  auib^uity  on  die 
£Eice  of  the  policy;  and  the  only  safe  censtrartioD  I 
can  put  upon  is  ia  that  which  has  been  adopted  by  the 
Court. 

Aldbbsoh,  R(— I  quito  agree  with  the  rest  of  the  Court 
in  the  construction  which  they  have  put  upon  this  policy. 
It  seems  to  me  that  the  ambj^ity  of  the  policy  arises  from 
the  position  of  the  words  having  been  changed.    If,  aftet 
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the  words  "  worked  by  the  steem-esgine  above  men-  &«*-  %/^'^ 
tioned/'  you   read   on^   ''  and   worked   by  day  only,** 
there  ia  no  doubt  that  the  hitter  words  refer  to  the  null. 
That  view  is  corroborated  by  the  words  which  immediatdy 
folkiw,  "  standing  apart  firom  all  other  milk/' 

Rule  absolute  to  enter  judgment  fat  the  plaintiff. 


Fallows  v.  Bird. 

Assumpsit.— The  Jirst  count  waa  by  the  drawer  To  .dedaritian 

^  ^  on  a  bill  of  ex- 

against  the  acceptor  of  a  bill  of  exchange  for  661.    The  chaoge  for  65/., 

other  counts  were  in  indebitaius  asMumpsU  for  1004,  Ux  indebu^J^ 

work  and  labour  as  an  agent  generally;  for  1004  for  work  ^H^*^^ 

and  labour  as  a  surveyor;  1004  for  interest;  and  1004  on  pUintiiff  da- 

an  account  stated,  to  the  plaintiff's  damage  of  2004  the  defendant' 


The  defendant  pleaded  as  to  the  sum  of  354,  parcel  of  ^^um^f^fi., 
the  sum  of  money  in  the  bill  of  exchange  in  the  first  count  P"^  ^^ 

money  in  the 

mentioned,  that  he  accepted  the  bill  of  exchange  so  far  as  uu  of  exchange 

respected  the  sum  of  354,  for  the  accommodation  of  the  hTaoo^t^  the 

pkbtiff,  upon  the  terms,  that,  if  the  defendant  should  pay  ^j^^^^ 

the  said  sum  of  354,  the  same  should  be  returned  to  him,  aamffer  the  ae- 

eonmodation  of 

and  that  he  should  not  be  liable  or  called  upon  to  pay  the  the  piaintifl; 
said  sum  to  the  plaintiff;  and  the  defendant  fiirther  said  TT^iSitdor!'^ 
that  the  plamtiff  always  held,  and  still  holds,  the  said  bill  ^%^^ 
upon  the  aforesaid  terms;  concluding  with  a  verificatioii.  ptrcd  of  the 
As  to  the  sum  of  404,  other  parcel  of  the  said  soma  of  daration  men-' 
money  in  the  dechiratiQii  mentioned,  that  the  pbintiff  ^''^/ram'toto 
ought  not  further  to  maintmn  his  action  against  tbedefeo-  ^"^  '"^  ^ 

damagei  uUra 

dant,  because  he  now  brings  into  Court  here  the  said  sum  that  mm;  and 
of  40/.,  other  parcel,  &c.,  ready  to  be  paid  to  the  plaintiff;  5Se*a™  **"* 

mentioned  in 
the  latt  count,  tun  astumptU.     The  plaintiff  replied,  denying  that  the  bill  wat  an  acoonunoda- 
tion  bill,  and  Joined  imne  on  the  plea  of  amn  auumptU^  bnt  taok  no  notioe  of  the  payment  of  money 
into  court : — Held,  on  motion  in  arrett  of  judgment  after  verdict  for  the  plaintiff,  that  there  was  no 
difcooCiimaace  on  the  Tcterd,  and  that  Uie  plriotlffmigbt  eoier  aiwllf  prm^qut  on  the  ncord. 
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£x^^Pi§at,  and  the  defendant  says,  that  the  plaintiff  hath  not  sus- 
tained damages  to  a  greater  extent  than  the  said  sum  of 
402i,  in  respect  of  the  cause  of  action  in  the  said  declara- 
tion mentioned,  as  to  that  sum ;  verification.  And,  as  to 
the  residue  of  the  said  sums  and  promises  in  the  last  count 
of  the  said  declaration  mentioned,  and  not  before  pleaded 
to,  the  defendant  says  that  he  did  not  promise,  &c« 

Replication — As  to  the  first  plea,  precludi  non,  because 
he  says  that  the  said  defendant  did  not  accept  the  said 
bill  of  exchange  so  far  as  respects  the  said  sum  of  35^, 
for  the  accommodation  of  the  said  plaintifiT,  and  upon  the 
terms  that  if  the  defendant  should  pay  the  sum  of  35/., 
the  same  should  be  returned  to  him,  and  that  he  should 
not  b»  liable  or  called  upon  to  pay  it ;  concluding  to  the 
country.  As  to  the  plea  of  the  said  defendant,  by  him 
lastly  above  pleaded,  and  whereof  he  puts  himself  upon 
the  country,  the  said  plaintifiT  doth  the  like.  The  plain- 
tiff having  recovered  a  verdict  at  the  last  Warwick  As- 
sizes for  the  sum  of  30/. ;  Gale,  in  Easter  Term  last,  ob- 
tained a  rule  nisi  why  the  judgment  should  not  be 
arrested  on  the  ground  that  there  was  a  discontinuance 
on  the  record,  the  replication  having  taken  no  notice  of 
the  plea  of  payment  of  money  into  Court. 

Ooulbum^  Seijt.,  and  Humfrejft  shewed  cause. — There 
is  no  discontinuance  on  the  record,  as  the  latter  part  of 
the  first  plea,  as  to  the  payment  of  money  into  Court,  is 
not  denied,  and  must  therefore  be  taken  to  be  admitted. 
The  plea  of  payment  of  money  into  Court  requires  no  re- 
plication, unless  the  plaintifiT  means  to  insist  that  he  has 
sustained  greater  damages.  The  course,  in  such  a  case, 
is  for  him  to  take  the  money  out  of  Court :  but,  even  if 
that  be  not  so,  and  it  was.any  ground  of  objection  on  the 
pleadings,  it  is  now  cured  by  verdict.  At  all  events,  the 
Court  will  allow  the  plaintiff  to  enter  a  nolle  prosequi  as 
to  that  part  of  his  demand,  and  then  the  record  will  be 
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correct.  In  Fleming  ▼.  Langtan  (a),  the  Court  said  that 
as  to  the  want  of  a  nolle  prosequi  on  the  roll,  the  plain- 
tiff might  supply  that  when  he  came  to  enter  the  final 
judgment*  That  case  was  cited  and  recognised  in  Dai* 
peroy  ▼•  Johnson  (6).  The  matter  in  dispute  at  the  trial 
was  as  to  the  residue. 


1836. 


Gale,  coniriu — It  is  not  true  that  there  are  only  two 
pleas  on  the  record.  There  are  in  fact  three  pleas,  each 
affecting  to  answer  a  part  of  the  declaration.  There  is  to 
each  of  the  pleas  a  formal  commencement  and  conclusion, 
which  makes  them  distinct  and  separate  pleas,  and  it  is  of 
no  consequence  whether  the  pleas  are  good  or  bad  in 
themselves — they  are  still  distinct  pleas  if  they  have  a 
commencement  and  conclusion.  There  ought,  therefore, 
to  have  been  an  answer  to  each,  but  here  one  of  them  is 
left  unanswered.  The  plea  of  tender,  which  is  pleaded 
after  a  plea  of  the  general  issue  as  to  part,  is  still  always 
considered  as  a  distinct  plea.  Before  the  new  rules,  the 
effect  of  payment  of  money  into  Court  was  to  strike  so 
much  out  of  the  declaration ;  and,  where  ther«  were  twp 
counts,  and  money  was  paid  into  Court  upon  one,  that 
might  be  considered  as  removed  from  the  record,  but  still 
the  other  required  an  answer.  [Lord  Abinger,  C.  B. — 
Suppose  the  plaintiff  had  here  entered  a  nolle  prosequi 
as  to  the  sum  of  40/.  ?] — The  effect  of  that  would  have 
been  to  abstract  all  question  as  to  so  much  from  the 
record,  and  from  the  consideration  of  the  jury.  In  this 
case  the  verdict  may  have  included  the  money  paid  into 
Court. 


Lord  Abingbr,  C.  B. — I  was  at  first  struck  by  the  ob- 
servation that  the  verdict  might  possibly  contain  the  sum 
paid  into  Court ;  but  I  think  that  that  could  not  be  so. 


(a)  1  Stra.  532. 


(6)7T.R,473. 
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***r^*«»  because  the  jury  must  have  looked  to  llie  whole  record,  by 
which  they  would  faave  found  oat  ^t  the  isroe  was  as  to 
the  residue.  It  would  be  the  same  in  that  respect  as  if  a 
noOe  prosequi  had  been  entered.  It  would  undoubtedly 
have  been  more  regular  in  the  plaintiff  to  have  entered  a 
fk>tte  prosequi,  or  stated  on  the  recoid  that  he  had  taken 
the  money  out  of  Court.  The  issue  was,  in  fact,  tendered 
as  to  the  residue ;  the  plamtiff  was  at  liberty  to  join  in  it 
as  he  has  done,  and  go  to  the  country.  The  only  issue  is, 
whether  the  defendant  owes  the  residue,  and  that  has 
been  tried.  The  entry  of  a  notte  prosequi  is  a  mere  matter 
of  form,  which  may  be  done  at  any  time  after  the  trial.  If 
the  plaintiff  chooses  to  enter  it  now  he  may,  and  his  record 
mlA  be  right.  StiB  the  only  issue  raised  on  the  pleadings 
will  remain.  The  real  issues  were,  whether  the  bill  was, 
as  to  Ae  SUB  of  S5/.,  an  accommodation  bill ;  and,  as  to 
the  residue,  whether  there  was  anything  due.  If  the  de- 
fendant had  adhered  to  the  form  given  in  the  new  rules, 
pleading  first  to  the  biD,  and  then  payment  of  money  intp 
Couit  to  the  residue,  the  plaintiff  might  have  replied  da- 
m^^  iiftra,  and  have  gone  to  the  country  upon  it. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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18S5. 

Daties  (Assignee  of  Watts,  an  Insolvent  Debtor)  v. 

ACOCKS. 

Assumpsit  for  money  bad  and  received  to  tbe  use  An  aitignment 
of  the  plaintiff  as  assignee,  and  on  an  account  stated.  ^!^g  ^^^^  ^ 
Plea,  Nan  assumpsit. — ^The  cause  was  tried  before  Gur^  ^  >»  ■  »*••« 
ney,  B.,  at  the  Middlesex  Sittings,  in£a#/^  Term  last,  oftUUapro- 
when  it  appeared  that  Waits,  the  insolvent,  who  resided  benefit  of  oiT 
at  Petworih,  in  Sussex,  being  indebted  to  the  plaintiff  in  ^^^' 
the  sum  of  402.  \s.  6d.,  the  amount  of  a  bill  of  exchange  within  the 

netnlng  of  the 

which  he  had  accepted,  a  writ  was  issued  on  the  ISth  7  Gt<K  4,  c.  57, 
of  Afay,  1883,  on  which  Watts  was  arrested  on  the  14th  of  ^2^^^' 
May,  and  taken  to  prison,  where  he  remained  untfl  the  _^*?^'^*?' 
14th  July,  1834,  when  he  was  discharged  under  the  In-  priion,  endem- 
solvent  Act     Watts  being  indebted  to  several  other  ere-  temu  with^hu^ 
ditors,  they  proposed  to  him,  soon  after  bis  arrest,  to  ^^^^  ^'J 
assign  all  his  effects  to  the  defendant,  in  trust  for  the  ^  ■hoaid  ex- 
benefit  of  the  creditors ;  and  by  a  deed  of  assignment,  ddon-decd  for 
dated  the  1th  June,  1838,  three  weeks  after  the  imprison-  wWdi*hSl1fint 
ment  began,  Watts  assigned  all  his  estate  and  effects  to  refuied;  mb- 
the  defendant,  upon  trust  to  collect  the  effects,  to  pay  the  letter  wm' writ- 
expenses,  and  to  divide  tbe  balance  amongst  the  creditors  of^he  cre^ton! 
who  should  execute  the  deed.    The  assignment  was  ten-  J^JJf  ^^^^J 
dered  to  the  plaintiff  for  execution,  but  he  declined  to  wnt  to  hii  du- 

clisigef  And  that 

execute  it  unless  the  costs  incurred  in  the  action  against  he  muct  either 
the  insolvent  were  paid ;  and,  such  costs  not  being  paid,  SgnmoitorltM 
the  plaintiff  proceeded  with  the  action,  and  ultimately  ™^«*^nk- 
charged   the   insolvent    in    execution  for   the    sum  of  aoWent,  after 
68/.  IBs,  6d.  The  defendant  advertised  the  assignment  in  dayMo  deUbe- 
the  London  Gauette  on  the  8th  October,  1888,  and  pro-  ^'S.'JjJ^*,^. 
ceeded  under  the  trusts  of  the  assignment  to  take  pos-  lactanoeezecut- 

ed  the  aifliini* 

session  of  the  insolvent's  effects ;  and,  having  disposed  of  ment:— J7eM, 
them^  realized  about25Q/.«  after  paying  All  expenses.    On  ^V^JIi'^ 

conveyance, 
wiiUn  «ht  above  aactlM  of  the  Inacivent  Act 
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^s*cA.^J»if«,  the  5tb  June^  1884,  the  insolvent  petitioned  for  his  dis- 
^  '  -■  .  charge,  and  on  the  14th  July  following  he  was  dbcharged 
Daviks  accordingly,  and  the  plaintiff  was  appointed  his  assignee 
AcocKs.  by  the  Insolvent  Court*  The  plaintiff  brought  the  pre- 
sent action  to  recover  the  amount  obtained  by  the  sale  of 
the  insolvent's  effects,  which  the  defendant  had  in  his 
hands,  contending  that  the  deed  was  void  under  the  7  Geo. 
4,  c.  57,  s.  3S.  A  case  containing  a  statement  of  the  above 
facts  was,  by  the  consent  of  both  parties,  laid  before 
counsel,  who  decided  against  the  validity  of  the  deed  of 
trust.  The  defendant,  however,  refused  to  acquiesce  in 
it,  and  on  the  trial  of  the  cause  adduced  evidence  to  shew 
the  mode  by  which  the  insolvent  was  induced  to  execute 
the  deed;  from  which  it  appeared,  that,  after  he  had  gone 
to  prison,  he  endeavoured  to  make  terms  with  his  credi- 
tors, they  requiring  him  to  execute  a  composition  deed, 
and  he  stipulating  for  some  conditions,  which  they  refused. 
An  agent  of  the  creditors  afterwards  wrote  to  a  person 
named  Gulston,  saying  that  they  could  not  consent  to  his 
discharge,  and  that  he  must  either  execute  the  assignment 
or  be  made  a  bankrupt.  This  letter,  it  appeared,  was 
shewn  to  Watts  in  Horsham  Gaol,  and,  after  taking  three 
days  to  deliberate  upon  it,  he,  with  great  reluctance,  exe- 
cuted the  assignment.  On  the  part  of  the  defendant,  it 
was  contended  that  this  was  not  a  voluntary  deed,  within 
the  meaning  of  the  7  Geo,  4,  c.  57,  s.  S2. 

The  learned  Judge  directed  the  jury  to  find  for  the 
plaintiff,  subject  to  a  motion  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  assignment  was  not 
void  under  the  circumstances  above  stated,  as  being  in 
contravention  of  the  Insolvent  Act. 

Piatt  having  in  last  Term  obtained  a  rule  accordingly. 

Sir  W.  W.  FoBett,  and  Channell,  shewed  cause.— The 
assignment  in  question  was  fraudulent  and  void,  it  having 
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been  made  contrary  to  the  proirisiohs  of  the  7  Geo.  4,  ^'***|5(!/'^* 
c.  67j  8. 82.  By  that  section  it  is  enacted,  **  That  if  any 
prisoner  who  shall  file  his  or  her  petition,  for  his  or  her  dis- 
charge, under  this  act,  shall,  before  his  or  her  imprison* 
ment,  being  in  insohent  circumstances,  vobmiarily  con- 
vey, assign,  transfer,  charge,  deliver,  or  make  over  any 
estate,  real  or  personal,  security  for  money,  bond,  bill, 
note,  money,  property,  goods,  or  effects  whatsoever,  to  any 
creditor  or  creditors,  or  to  any  i>erson  or  persons  in  trust 
for,  or  to  or  for  the  use,  benefit,  or  advantage  of  any  cre- 
ditor or  erediiors;  every  such  conveyance,  assignment^ 
transfer,  charge,  delivery,  and  making  over,  shall  be 
deemed,  and  is  hereby  declared,  to  hejrauduleni  and  void, 
as  against  the  provisional  or  other  assignee  or  assignees 
of  such  prisoner,  appointed  iinder  this  act:  provided 
always,  that  no  such  conveyance,  assignment,  &c.,  shall  be 
so  deemed  fraudulent  and  void,  unless  made  within  three 
months  before  the  commencement  of  such  imprison- 
ment, or  with  the  view  or  intention  by  the  party  so 
conveying,  assigning,  &c,  of  petitioning  the  said  Court 
for  hi»  or  her  discharge  fvom  custody  under  this  act." 
This  assignment  was  a  voluntary  conveyance  made  by 
Waits,  he  being  at  the  time  in  insolvent  circumstances,  to 
a  creditor,  in  trust  for  the  use,  benefit,  and  advantage  of 
bis  creditors,  and  was  therefore  void  as  against  the 
plaintiff,  the  provisional  assignee.  Undoubtedly,  it  is  for 
the  benefit  of  all  his  creditors  who  choose  to  come  in 
and  execute  it;  but  the  words  of  the  statute  are  general, 
that  such  a  deed  shall  be  void,  if  it  is  made  for  the 
benefit  of  any  creditor  or  erediiors,  and  would  therefore 
apply  to  a  omveyance  to,  or  for  the  benefit  of,  all  creditors. 
By  it  he  has  appointed  the  defendant  to  distribute  his 
assets  amongst  his  creditors ;  but  that  is  not  the  way  in 
which  Uie  statute  has  intended  that  his  estate  should  be 
distributed;  the  statute  intends  that  that  should  be  done 
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Exeh.ofPietUf  by  a  person  whom  the  Insolvent  Court  appoint  for  that 
purposci  and  over  whom  they  bold  a  control,  which  is 
greatly  beneficial  to  the  estate.  It  was  meant  to  prevent 
that  whicbi  in  the  same  situation  under  the  bankrupt 
laws,  would  be  deemed  a  fraudulent  preference.  Now, 
with  reference  to  the  Bankrupt  Act,  it  has  been  held,  that 
to  constitute  a  fraudulent  preference,  it  is  necessary  that 
the  deed  should  be  made  in  contemplation  of  bankruptcy; 
that  it  should  be  made  voluntarily,  and  in  order  to  favour 
a  creditor ;  and  this  statute  intended  to  introduce  a  like 
provision  into  the  Insolvent  Act.  [Lord  Abingerj  C.  B. — 
But  how  can  a  conveyance,  whereby  a  debtor  conveys 
the  whole  of  his  property  for  the  benefit  of  aU  his  credi- 
tors, be  construed  to  be  a  fraudulent  preference  of  any 
of  them?  The  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  3,  ex- 
pressly prohibits  such  a  general  conveyance.  Aldenon, 
B. — That  statute  makes  such  a  conveyance  an  act  of 
bankruptcy,  because  the  efiTect  of  it  was  necessarily  to 
compel  a  trader  to  put  an  end  to  his  trading.  But  that 
is  no  reason  why  a  conveyance,  for  the  benefit  of  all  a- 
man's  creditors,  should  be  held  void  under  this  section 
of  the  Insolvent  Act.]  It  is  submitted,  that,  if  the  deed 
be  made  voluntarily,  and  with  the  view  of  petitioning  for 
his  discharge,  it  is  void,  and  that  the  fact  of  its  being 
made  for  the  benefit  of  all  his  creditors  makes  no  dif- 
ference. 

But,  secondly f  it  is  said  that  the  insolvent  did  not,  in 
fact,  execute  this  deed  voluntarily,  and  the  defendant  ad- 
duced evidence  at  the  trial,  to  shew  that,  in  fact,  he  exe- 
cuted it  under  a  threat.  But  it  is  submitted,  that,  after 
having  agreed  that  a  case  should  be  laid  before  counsel, 
and  that  the  facts  should  be  taken  to  be  as  stated  in  that 
case,  the  defendant  is  bound  by  the  facts  as  so  stated, 
and  has  no  right  to  alter  the  state  of  those  facts.  Be- 
sides, there  was  no  evidence  to  show  that  the  insol- 
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vent  executed  the  deed  against  his  will.  The  only  evi-  ^**;^f*^"'' 
dence  was»  that  upon  an  endeavour  to  make  some  terms 
with  his  creditors  for  his  discharge,  a  letter  was  written 
to  the  insolvent,  whilst  he  was  in  Horsham  Gaol,  stating 
that  he  must  either  execute  the  assignment,  or  be  made 
a  bankrupt ;  that  the  letter  was  shewn  to  him,  and  that, 
after  three  days'  deliberation,  he  with  reluctance  executed 
the  assignment.  But  mere  reluctance  is  not  enough ;  that 
does  not  shew  that  he  was  compelled  to  execute  it.  There 
was  no  evidence  of  any  threat  to  proceed  against  him,  as 
is  usually  given  in  cases  of  bankruptcy.  He  appears  to 
have  executed  it  upon  a  representation,  that  if  he  did  so, 
he  should  obtain  his  discharge  out  of  custody.  Is  it  less  a 
voluntary  act,  that  it  is  obtained  on  the  apprehension  that 
he  will  derive  a  benefit  by  so  doing?  [/Uder$on,  B. — In 
Amell  V.  Bean  (a),  the  Court  of  Common  Pleas  held,  that 
the  word  **  voluntarily"  is  used  in  the  statute  to  denote 
either  an  assignment  made  without  such  valuable  considera- 
tion as  is  sufficient  to  induce  a  party  acting  really  and  bond 
fide  under  the  influence  of  such  consideration,  or  an  assign- 
ment made  in  favour  of  a  particular  creditor  spontaneously, 
and  without  any  pressure  on  his  part  to  obtain  it.] 

Plait,  and  G.  Jl  White,  contrd,  were  stopped  by  the 
Court. 

Lord  Abinger,  C.  B. — This  is  in  some  respects  an  im- 
portant case.  It  involves  two  points.  The  first  is,  whe- 
ther a  deed  bond  fide  executed  by  an  insolvent  for  the 
benefit  of  aU  his  creditors  is  void ;  and  the  second  is, 
whether,  under  the  circumstances  of  this  case,  the  insol- 
vent executed  this  deed  voluntarily.  On  the  first  point, 
I  am  of  opinion  that  the  deed  was  not  void.  It  appears  to 
me  that  the  object  of  this  provision  was  merely  to  bring 

(a)  8  Bingh.  91 ;  1  M.  &  Scott,  151,  S.  C. 
hh2 


4<!6 


CASES  IN  THE  EXCHEaUBR^ 


^^iSas*"*'    ^^'^  ^^  ^'^^  ^^  *^®  Insolvent  Debtors'  Court  that 
class  of  eases  which,  if  they  occurred  in  bankruptcy, 
might  be  oTerreached  by  the  assignees  of  a  bankrupt ;  cases 
where  the  debtor  seeks  voluntarily  to  give  a  preference  to 
one  over  the  general  body  of  his  creditors.    (His  Lord-* 
ship  here  read  the  words  of  the  thirty*second  section). 
The  words  there  used  apply  to  the  different  modes  by 
which  the  property  may  be  conveyed,  but  do  not  necessa* 
rily  include  a  conyeyance  of  the  whole  of  the  debtor's 
effects.    Again,  when  it  speaks  of  the  conveyance  to  any 
creditor  or  creditors,  it  ia  intended  to  meet  the  case  of  a 
conveyance  for  the;  benefit  of  several  creditors,  as  for  half- 
a-dozen,  while  the  others  are  excluded.    Such  convey^ 
ances  as  these  are  declared  to  be  fraudulent  and  void  as 
against  all  the  creditors,  for  their  interest  is  vested  in  the 
assignees.  This  is  the  case  whether  the  deed  be  executed 
before  or  after  the  commencement  of  the  imprisonment; 
so  that  if  a  man  at  any  time,  being  in  insolvent  circum- 
stances, makes  a  conveyance  of  his  property  to  a  creditor, 
and  afterwards  goes  to  prison,  it  would  render  it  void. 
A  limitation,  however,  was  put  on  this  by  the  proviso 
which  occurs  at  the  end  of  the  section.    Looking  at  the 
whole  of  the  section,  how  can  any  one  with  reason  suppose 
that  it  was  intended  to  overreach  a  conveyance  of  all  a 
man's  property  made  for  the  benefit  of  all  his  creditors  ? 
It  cannot  be  said  that  it  is  executed  with  a  view  of  pre- 
ferring any  one  creditor  over  the  rest.    The  act  has  de- 
clared, that  a  deed  which  is  executed  with  such  a  view 
shall  be  deemed  fraudulent  as  against  the  assignees.  That 
seems  to  arise  from  the  use  of  the  word  "  voluntarily;" 
because,  if  there  were  any  other  fraud  in  the  transaction, 
the  deed  would  have  been  void  independently  of  this  pro- 
vision.   Secondly,  it  is  said  that  this  deed  was  void  on 
the  ground  that  it  was  executed  voluntarily  by  the  insol- 
vent in  expectation  of  being  discharged  from  prison.    But 
if  it  be  by  pressure  of  any  creditor,  it  would  not  have  been 
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a  voluntary  oonveyance  within  the  act.    It  cannot  make  £Ktk.^fUM, 

any  difference  that  the  debtor  did  contemplate  the  dii*>  -      ^  '  - 

charge,  though  here,  indeed,  it  may  be  observed,  that  the  datibi 

deed  did  not  procure  his  discharge.    If  it  be  made  at  the  acockb. 
urgency  of  a  creditor,  or  upon  threats,  it  is  not  executed 
voluntarily. 

BoLLAND,  B. — I  am  of  the  same  opinion  on  both  points. 
It  may  be  observed,  that  the  proceedings  in  bankruptcy 
are  in  ifwitum,  but  those  under  the  Insolvent  Debtors' 
Act  are  not.  According  to  the  provisions  of  the  latter,  if 
a  person  chooses  to  give  up  all  his  property  for  the  benefit 
of  his  creditors,  he  shall  be  discharged  from  all  their 
claims.  What  difference  can  it  make  if  he  does  this  same 
thing  by  a  deed,  without  the  interference  of  that  Court  ? 
Can  it  be  necessary  for  him  to  go  to  prison  and  iocur 
all  the  expense  attending  that  course  ? 

Alderson,  B. — This  rule  must  be  made  absolute.  It 
is  moved  for  on  two  grounds.  On  the  first  I  do  not  give 
any  decided  opinion.  If  it  had  been  necessary  to  do  so,  I 
should  have  required  some  time  for  consideration.  It  is 
possible  that  a  difference  may  arise  from  the  circumstance 
that  the  trustee  is  selected  by  the  party,  whereas  the  as- 
signee is  appointed  by  the  Court,  and  is  under  its 
guidance  and  control.  At  the  same  time,  the  inclination 
of  my  mind  is  that  the  deed  is  good.  On  the  other  point 
I  have  no  doubt.  This  is  a  conveyance  to  the  defendant 
previous  to  the  assignment  to  the  provisional  assignee. 
Primdfacie^  that  carries  the  property  to  him.  hi  it 
avoided  by  the  thirty-second  section  of  the  Insolvent  Actt 
Whether  it  is  for  the  benefit  of  one  or  more  creditors,  it 
must  be  a  voluntary  conveyance,  or  the  statute  does  not 
declare  that  it  shall  be  void.  I  cannot  say  that  it  was  so 
in  this  case.  It  is  made  by  a  person  pressed  and  threat- 
ened to  have  a  commission  sued  out  against  him  if  he  does 
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^«ek^<M«,    not  execute  it    He  is  reluctant  to  execute  it,  and  only 
does  so  after  three  days*  deliberation. 

OuRNEY,  B.,  concurred. 

Rule  for  entering  a  nonsuit  absolute  (a). 

(a)  Yide  Reynard  i.Robiiuon,  9     127;   «ad  Stuekey   y.  Drewtf   2 
BiDgh.  717;  S.  C.  3  M.  &  Scott,     Mylne  &  Keen,  194. 


Abaiofex- 
chtnge  drmwn 
in  LtmdoHf  pay- 
able to  the  order 
of  the  drawer  in 
LemdoHf  upon  a 
merchant  re- 
tiding  at 
Brmuelit  and 
accepted  by 
him,  payable 
in  LondoHtU 
an  inland  bill 
of  exchange, 
and  mutt  be 
ttampedat 
tttch. 


Amner  V.  Clark. 

Assumpsit  by  the  indorsee  against  the  acceptor  of 
a  bill  of  exchange,  drawn  by  one  fVm.  Walker  upon  the 
defendant*  payable  in  London,  and  accepted  by  him  pay- 
able in  London,  and  indorsed  by  Walker  to  the  plaintiff. 
The  declaration  averred  that  the  bill  was  presented  for 
payment,  and  dishonoured. — ^The  defendant  pleaded  that 
he  did  not  accept  the  bill  of  exchange  mentioned  in  the 
declaration. 

At  the  trial  before  Oumey,  B.,  at  the  Sittings  in  Lon^ 
don,  the  bill  of  exchange,  on  being  produced,  was  as 

follows : — 

'' London,  llih  Oct.,  18S3. 

"For812/.  ll*.9rf. 
**  At  three  months*  date,  pay  this^«^  of  exchange  to 
the  order  of  self,  in  London,  three  hundred  and  twelve 
pounds  eleven  shillings  and  ninepence  sterling,  value  re- 
ceived, which  place  to  account  as  advised. 


''  To  Mr.  Delianson  Clark, 
*'  No.  51,  Rue  DucaU,  in  Brussels. 
"Ist." 


"  WUUam  Walker. 


'  Accepted,  payable  at  Mr.  Jehsoiis, 

"  No.  16,  Old  Broadrstreet,  London. 

"  Delianson  Clark:* 
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The  bill  was  stamped  with  a  4«;  stamp  only,  The  de-  E*eh.  of  Pleat, 
fendant,  it  was  proved^  was  a  merchant,  residing  at  Brus" 
seht  but  there  was  no  proof  that  the  bill  was  accepted 
there.  It  was  objected  that  the  stamp  was  insufficient, 
and  ought  to  have  been  8««  6rf.  The  learned  Judge  re- 
ceived the  bill  in  evidence,  but  gave  the  defendant  leave 
to  move  to  enter  a  nonsuit.  Piatt  having,  in  last  Term, 
obtained  a  rule  accordingly — 

Sir  F.  Pollock^  and  Channell,  now  shewed  cause. — The 
question  is,  whether  this,  being  a  bill  drawn  in  England, 
upon  a  person  residing  abroad^  payable  in  London,  and 
accepted  by  him  payable  in  London,  is  an  inland  bill, 
and  requires  to  be  stamped  as  such.  The  statute  55 
Geo.  3,  c.  184,  sch.  part  1,  after  stating  the  duties 
which  shall  be  chargeable  on  inland  bills  of  ex- 
change, proceeds  thus — ''Foreign  bill  of  exchange,  or 
bill  of  exchange  drawn  in,  but  payable  out  of  Great 
Britain),  if  drawn  singly,  and  not  in  a  set,  the  same 
duty  as  on  an  inland  bill  of  the  same  amount  and  tenor  ;*' 
and  that  ''foreign  bills  of  exchange,  drawn  in  sets  ac- 
cording to  the  custom  of  merchants,  for  every  bill  of  each 
set'*  shall  be  charged  with  duty  according  to  the  amount 
thereof.  This  bill  of  exchange,  as  set  out  in  the  decla- 
ration, "  pay  this  my  first  of  exchange,"  &c.,  is  not  a  bill 
coming  within  the  former  description,  "  if  drawn  singly 
and  not  in  a  set;"  but  must  be  taken  to  be  a  "  foreign  bill 
drawn  in  sets,"  within  the  latter  description.  It  appears 
on  the  face  of  it  to  be  one  of  several  bills,  and  there  is  no 
proof  that  there  were  nut  more ;  and  without  any  such  evi- 
dence, it  is  not  to  be  presumed  that  there  was  any  fraud. 
At  all  events,  the  defendant,  having  accepted  it  as  one  of  a 
set,  is  estopped  from  disputing  it.  Holdsworth  v.  Hun- 
ter (a).  The  bill,  being  drawn  on  a  person  abroad,  re- 
quired to  be  accepted  abroad  before  it  became  a  com- 

(a)  10  B.  &  C.  456 ;  5  Mau.  &  R.  393,  S.  C. 
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Bteh.  rf  Phot,  plete  bill.    If  it  comes  witbin  neitber  of  tbe  descrip- 

1835 

tions  in  tbe  sebedule,  tben  it  is  a  easug  omissus  in  tiie  act 
It  may  be  that  there  is  another  species  of  foreign  bill, 
namely,  when  it  is  drawn  in  England  upon  a  person  re- 
siding abroad,  and  aecepted  by  bin  payable  in  England. 
[Lord  Abinger,  C.  B.— This  bill  is  by  the  drawer  himself 
made  payable  in  England.] — If  not  a  foreign  bill,  is  this 
an  inland  bill?  It  is  submitted  tbst  it  clearly  is  not 
[Lord  Abinger^  C.  B. — ^The  statute  seems  to  have  consi- 
dered all  bills  as  inland  bills  where  they  are  drawn  in 
Great  Britain^  unless  where  they  are  payable  out  of  it]-^ 
That  is  not  clear,  and  the  defendant  is  bound  to  make  out 
that  it  is  within  the  act.  The  statute  is  silent  as  to  the 
meaning  of  the  term  '*  inland  bill.'*  [Lord  Abinger,  C.  B. — 
It  defines  it  by  saying  what  a  foreign  bill  is,  and  all  others 
are  to  be  taken  to  be  inland  bills.] — ^In  Mahoney  v.  Ask- 
fin  (a),  Lord  Tenierden  states  what  an  inland  bill  is.  He 
says—''  The  statute  9  &  10  Will.  S,  c.  17,  distinctly  ex- 
plains what  was  understood  to  be  an  inland  bill  at  that 
time,  and  shews  that  by  that  term  was  meant  a  bill 
drawn  in  England,  Wales,  or  Bermek'upon^Tweed,  upon 
London 9  or  some  other  place  within  those  parts  of  the  realm ; 
and  the  term  is  used  in  subsequent  statutes  apparently 
in  the  same  sense.**  If  that  definition  be  correct,  this  bill 
does  not  fall  within  it,  for  it  was  not  drawn  upon  London, 
or  any  other  place  within  the  realm.  If  it  be  neither  an 
inland  nor  a  foreign  bill,  then  it  requires  no  stamp  at  all; 
and  if  it  be  a  foreign  bill,  it  is  stamped  as  such.  It  may 
be  said  that  there  is  no  proof  that  the  bill  was  accepted 
abroad ;  but  it  purports  to  be  so,  and  if  the  defendant  in- 
tended to  insist  that  there  was  any  fraud  on  the  Stamp 
Act,  it  was  incumbent  upon  him  to  prove  it  Abraham  v. 
Dubou  {b). 

Humfrey,  conird,  was  stopped  by  the  Court 
(a)  2  B.  &  Adol.  482.  (6)  4  Osmp.  269. 
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Lord  Abinoxr,  C.  B.-^Thu  case  has  been  very  in-  ^^^/'**' 
genioudy  argoed ;  but  I  do  not  think  that  this  can  be 
considered  as  a  foreign  bill  of  exchange.  The  legislature 
night  have  defined  what  was  to  be  considered  an  inland 
bill,  but  they  haye  not  done  so ;  and  I  cannot  think  that 
it  was  necessary  to  do  so,  as  there  is  a  definition  of  what 
a  foreign  bill  is,  and  I  think  die  act  shews  that  by  foreign 
bills  the  legislature  intended  bills  drawn  in,  but  payable  out 
of,  Oreai  Britain.  The  legislature  never  intended  to  im- 
pose a  stamp  on  bills  drawn  abroad ;  it  was  not  in  their  power 
to  do  so;  but  they  did  mean  to  impose  a  stamp  on  bills 
drawn  in  England,  payable  abroad,  because  it  was  in  their 
power  to  tax  them.  The  statute,  primd/aeie,  intends  that 
inland  bills  are  such  as  are  not  drawn  payable  abroad. 

BoLLAND,  B. — I  am  of  opinion  that  this  is  an  inland 
bill  within  the  meaning  of  the  statute.  Ah  inland  bill  is 
a  bill  drawn  in  and  payable  in  Great  Britain,  which  this 
bill  is. 

GuRNEY,  B. — ^The  act  provides,  that  a  bill  drawn  in 
England  for  such  an  amount  is  to  be  stamped  with  the 
stamp  of  8s.  6d.,  unless  it  is  drawn  payable  abroad. 
There  is  no  pretence  for  saying  that  this  was  a  bill  drawn 
payable  out  of  England. 

Rule  absolute  for  entering  a  nonsuit. 


Rbx  v.  Rawlimos,  ex  parte  Hand. 

X  HREE  different  writs  of  extent  issued  against  the  Lands  hiTiog 
defendant  Bawlings.— And  by  the  inquisitions  thereon  it  ^ a°Mteby  ^ 
was  found  that  the  defendant  Rawlings  was  seised  of  cer-  ^""^^^  »n^" 

o  an  eitent,  and 

the  purchaaer 
haying  re-aold 
them  for  a  lesi  sum  than  that  which  he  liad  contracted  to  give,  the  Court*  with  the  consent  of 
the  Attorney-General,  made  an  order  that  the  name  tit  the  secoBd  Vurcfaaa^  should  be  substi- 
tuted in  the  contract,  and  that  the  oonveyances  should  be  made  to  him»  the  original  condderation 
being  expressed  in  the  deed. 
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Exeh.  of  Pleat,  tain  hereditaments  in  the  parish  of  White  Wdliham,  in 
the  county  of  Berks,  which  the  sheriff  had  seized  and 
taken  into  his  Majesty's  hands. 

By  an  order  dated  the  25th  of  November,  1823,  the 
usual  order  for  sale  was  made  under  25  Geo.  S«  c.  35. 

In  pursuance  of  this  order,  the  estates  were  sold  by 
auction  on  the  14tb  of  November,  1828,  before  the  re- 
membrancer of  the  Court  of  Exchequer,  in  different  lots, 
when  Mr.  Wm»  Hand  purchased  lots  1  and  4.  This  pur- 
chase was  reported  to  the  Court  on  the  15th  of  November, 
1828;  and  by  an  order  dated  the  28th  o(  November,  1828, 
the  report  was  confirmed  absolutely,  and  Mr.  Hand  was 
established  the  purchaser  of  the  lots  1  and  4  at  the  prices 
therein  mentioned.  On  the  24th  oiJuly,  1829,  the  usual 
consequential  order  was  made  for  Mr.  Hand  to  pay  his 
purchase-money  into  the  Bank,  and  that  thereupon  he 
should  be  let  into  possession ;  **  and  that  all  proper 
parties  do  join  in  and  execute  proper  conveyances  and 
assurances  to  the  said  Wm.  Hand,  of  the  said  estates  and 
premises,  or  as  he  shall  direct ;  such  conveyances  to  be 
settled  by  the  said  Remembrancer  in  case  the  parties  shall 
differ  in  settling  the  same.'* 

On  the  20th  oi  November,  1834,  Mr.  jFfanef  contracted 
to  sell  the  lots  bought  by  him  to  the  Rev.  Henry  Pole,  for 
a  less  sum  than  he  had  purchased  them  for.  No  convey- 
ance to  Mr.  Hand  having  been  executed,  he  was  desirous 
of  saving  the  ad  valorem  stamp  duty  on  the  conveyance 
to  himself;  and  Mr.  Henry  Pole,  not  being  willing  to  take 
a  conveyance  direct  from  the  Remembrancer  without  the 
sanction  of  the  Court, 

Boteler  moved,  on  behalf  of  Mr.  Hand,  that  Mr.  Pole 
might  be  substituted  and  declared  the  purchaser  of  the 
mansion-house  and  premises,  &c.,  in  the  stead  of  Mr. 
Hand;  and  that  the  Remembrancer  of  the  Court  of 
Exchequer,  and  all  proper  parties,  should  join  in  and 
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execute  proper  conveyances  and  assurances  of  the  es-  E»!h.  of  Pieat, 
tate  to  the  said  Henry  Pole,  bis  heirs  and  assigns,  in 
lieu  of  the  said  William  Hand.  He  cited  as  a  precedent 
an  order  made  in  the  matter  of  the  same  extents  ex  parte 
Macdougall,  who,  having  purchased  lot  2  at  the  above 
mentioned  sale  before  the  Master  for  S500/.|  and  after 
paying  his  purchase-money  into  Court  under  an  order 
dated  the  9th  otJuly,  ISSO,  had  undersold  the  same  for 
SI 00^.;  and  the  Court,  with  the  Attorney-Generars  con- 
sent, made  an  order,  whereby  the  new  purchaser  was 
substituted ;  and  the  conveyances  were  ordered  to  be  made 
to  him. 

Pole,  on  behalf  of  the  purchaser. — The  Court  has  no 
power  to  make  any  such  order  as  is  sought,  under  the 
25  Oeo.  3,  c.  35,  if  it  is  intended  that  the  sale  to 
Mr.  Hand  is  to  stand.  The  only  course  open  to  the 
Court  is  to  discharge  that  purchase  altogether,  and  direct 
a  re-sale,  at  which  Mr.  Henry  Pole  might  attend,  and 
purchase  the  property.  That  course  Mr.  Pole  could 
never  consent  to,  if  it  were  practicable,  which,  in  fact,  it 
is  not,  as  Mr.  Hand^s  purchase-money  has  long  since 
been  applied  under  the  orders  of  the  Court.  The  25  Geo. 
3  is  so  worded,  as  not  to  authorize  the  conveyance  being 
made,  otherwise  than  to  Mr.  Hand.  The  expressions 
used  are,  ''that  when  a  purchaser  or  purchasers  shall 
be  found,  the  conveyance  of  the  lands,  tenements,  or 
hereditaments,  so  decreed  to  be  sold,  shall  be  made  to 
the  purchaser  or  purchasers,  by  his  Majesty's  Remem- 
brancer in  the  said  Court  of  Exchequer,  or  his  deputy, 
under  the  direction  of  the  said  Court,  by  a  deed  of 
bargain  and  sale,  to  be  enrolled  in  the  same  Court;  and 
that  from  and  after  the  making  of  such  conveyance,  and 
the  enrolment  thereof,  as  aforesaid,  the  bargainee  or  bar- 
gainees in  such  conveyance,  and  his  or  their  heirs,  exe- 
cutors, administrators,  and  assigns,  shall  have,  hold,  and 
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BMeh.^i^mt,  enjoy  the  landsi  tenements,  and  heredhamenta  tbevain 
compriaed,  for  bia  and  their  own  respective  use  and  bene- 
fit/' From  the  omiaaion  of  the  word  **  aaaigna''  in  the 
part  directing  the  conveyance,  and  its  insertion  in  die 
habendum,  it  shews  it  waa  not  intended  that  the  Court 
should  have  the  power  which  it  is  called  upon  to  exercia^  in 
the  present  case.  Difficulties  have  long  been  felt  by  con- 
▼eyancera  on  powers  of  sale  and  ezduinge  contained  in 
deeds  worded  as  thb  act  b,  when  the  object  waa  to  have 
the  land  proposed  to  be  purchased  conveyed  to  the  uses  of 
the  settlement*  The  method  adopted  to  obviate  any  objec- 
tion to  the  title  on  this  ground  is,  to  recite  in  the  deed  of 
conveyance  that  the  trustees  are  the  persons  who  pur- 
chase, and,  therefore,  the  conveyance  is  made  to  them ; 
and  afterwards,  by  a  separate  deed,  the  truateea  declare 
the  uses  or  trusts  of  the  property.  Thb  course  was 
brought  before  the  Court,  and  approved  of,  in  the  case  of 
Howard  v.  Duncane  (a).  The  same  objection  must  occur 
here,  but  without  the  same  means  of  overcoming  it,  as 
long  as  Mr.  HantTs  purchase  is  permitted  to  stand ;  Mr. 
Han(Fs  object  being  to  avoid  one  set  of  stamps,  which 
could  not  be  done  if  any  conveyance  was  made  to  him. 

Boteler,  in  reply,  inaisted  that  the  act  ought  to  receive 
a  liberal  construction,  and  not  to  be  fettered  with  soch 
strict  rules  aa  had  been  applied  to  cases  under  powers. 
The  precedent  cited  shewed  that  the  Court  considered 
itself  to  have  juriadiction  in  the  matter;  and  he  was 
informed  that  such  ordera  as  that  now  sought  had  been 
frequently  made. 

The  Court  were  dbinclined  to  interfere,  and  rather  aug- 
gested  an  application  to  the  Attorney-General. 

(a)Tani.ftIliiM.8l. 
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The  following  order  was  afterwards  made,  with  the  Exth,cfPkas, 
consent  of  the  Attorney*6eneral : —  ^ 

"  It  is  ordered,  that  the  said  H.  Pole  be  substituted  and  Rex 
declared  the  purchaser  of  the  mansion-house,  estate,  and  rawlinos. 
premises,  comprised  in  lots  Nos.  1  and  4  of  the  estates  in 
question  in  this  matter,  in  the  place  and  stead  of  the  said 
WUHam  Hand;  and  that  upon  payment  by  the  said  Henry 
Pole  to  the  said  William  Hand  of  the  sum  of  8500/.,  the 
said  Henry  Pole  do  retain  possession  of  the  said  mansion* 
house,  estate,  and  premises,  and  be  entitled  to  the  rents 
and  profits  thereof,  from  the  25th  day  of  December  last : 
and  it  is  further  ordered,  that,  upon  such  payment  being 
made,  the  tenant  or  tenants  of  the  said  estate  and  premi- 
ses do  respectively  attorn  and  pay  their  future  rent  or 
rents  to  the  said  Henry  Pole,  or  his  assigns,  to  and  for 
his  sole  use;  and  that  the  Remembrancer  of  this  Court, 
and  all  other  proper  and  necessary  parties,  do  join  in  and 
execute  proper  conveyances  and  assurances  of  the  said 
estate  and  premises  to  the  said  Henry  Pole,  his  heirs  and 
assigns,  as  the  purchaser  thereof,  or  to  such  other  per- 
son or  persons  as  he,  the  said  Henry  Pole,  may  direct,  in 
the  stead  and  in  lieu  of  the  said  JViUiam  Hand,  such  con- 
veyances and  assurances  to  be  settled  by  the  said  Remem- 
brancer; and  that  in  the  said  conveyances,  or  one  of  them, 
the  sum  of  985S/.  \&s.  paid  into  the  Bank  to  the  credit  of 
this  matter  for  the  said  lots,  be  expressed  to  be  the  con- 
sideration for  the  said  estate  and  premises.  And  it  is  fur- 
ther ordered,  that  all  title-deeds,  evidences,  and  writings 
relating  to  the  said  premises,  in  the  custody  or  power  of 
the  said  William  Hand,  be  delivered  to  the  said  Henry 
Pole,  or  to  whom  he  shall  direct,  and  that  the  said  Henry 
Pole,  his  heirs,  and  assigns,  have  the  benefit  and  ad- 
vantage of  the  purchase  by  the  said  William  Hand,  of  the 
said  mansioB-house,  estate,  and  premises,  and  of  all  or- 
ders, reports,  and  other  proceedings  made  and  taken  in 
the  said  matter,  relating  to  the  same;  and  further,  that 
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£iteh,  ofPieat,    the  Said  Henry  Pole  be  at  liberty^  either  in  his  own  name, 

^     or  in  the  name  of  the  said  WiUiam  Hand,  to  have,  use, 

Rkx  and  take  all  such  further  and  other  acts  and  proceedings 

Rawlinqs.     i^  ^his  Court,  and  otherwise,  as  may  be  requisite  and 

necessary  for  completing  the  said  purchase  on  his  behalf, 

in  the  place  and  stead  of  the  said  William  Hand,  and  for 

fully  and  effectually  vesting  the  fee-simple  and  inheritance 

of  the  said  mansion-house,  estate,  and  premises,  in  the 

said  Henry  Pole,  his  heirs,  and  assigns,  or  such  person 

or  persons  as  he  may  direct  or  appoint." 


Dbrosne  €?•  Fairib  and  Others  (a). 

In  the  recital  of  v^ASE  for  the  infringing  of  a  patent. — ^The  declaration 

autedrtharthe  Stated,  that,  before  and  at  the  time  of  the  making  of  the 

SJita^7"e**  letters  patent,  and  of  the  committing  of  the  grievances  by 

iii¥entorofcer-  the  said  defendants  as  hereinafter  mentioned,  the  said 

tain  improve- 

mentoinextract-  plaintiff  was,  within  the  true  intent  and   meaning  of  a 

ayfups^m  Certain  act  of  Parliament,  made  and  passed  in  the  reign 

wie-juiceand  of  King  James  I,  being,  &c.,  (reciting   the  statute   of 

stances  conuin-  ^1  Jac.  1,  c.  3),  the  first  and  true  inventor,  of  certain  im- 

ing  sugar,  and 
in  refining  sugar 
and  syrups.  The 

specification  al-  (a)  This  case  was  argued  and  detennined  in  Eatter  Term, 

leged,  that  the 
invention  con- 
sisted in  a  means  of  discolouring  syrups  of  every  description  by  means'of  charcoal,  produced  by  the 
distillation  of  bituminous  schistus  alone,or  mixed  with  animal  charcoal,  or  even  of  animal  charcoal 
alone.  It  then  alleged  that  the  discolouration  was  to  be  effected  by  means  of  a  filter  made  of  char- 
coal, and  that  there  was  nothing  particular  in  the  carbonization  of  the  bituminous  schistus,  only  that 
it  was  "convenient,  before  the  carbonization,  to  separate  the  sulphurets  of  iron  which  are  mixed 
with  it"  To  an  action  for  infringing  this  patent,  the  defendant  pleaded,  that  the  patentee  did  not, 
oy  any  instrument,  particularly  describe  and  ascertain  the  nature  of  his  invention,  and  in  what 
manner  the  same  was  to  be  and  might  be  performed: — H$ld,  ftrsi,  that  the  specification  suffi- 
ciently described  the  invention  stated  in  the  title  of  the  patent,  it  being  shewn  that  it  was  appli- 
cable with  advantage  to  the  extracting  of  syrup  from  cane-juice,  before  it  is  baked  to  such  a  con- 
sistency as  to  granulate  and  become  sugar.  Secondly,  it  was  proved,  that  sulphuret  of  iron  wai 
combined  with  the  bituminous  schistus  found  in  this  country ;  and  there  was  no  evidence  to  shew 
that  the  presence  of  iron  in  the  charcoal  produced  by  the  schistus  was  not  iixjurioos  to  the  matter 
going  throogh  the  process  of  discolouradon: — Held,  that  it  was  incumbent  on  the  patentee  to 
prove  that  the  presence  of  iron  in  the  bituminous  schistus  used  in  the  process  of  filtering  would 
not  be  injurious;  or  else,  that  the  method  of  extracting  the  iron  from  it  was  so  simple  and  well 
known,  that  a  person  ordinarily  acquainted  with  the  subject  could  remove  it  with  ease ;  or  that  the 
bituminous  schistui,  as  known  in  England,  could  be  nsed  in  the  process  with  advanuge. 
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provements  in  extracting  sugar  or  syrups  from  cane-juice 
and  other  substances  containing  sugar,  and  in  refining 
sugar  and  syrups ;  which  said  improvements  others,  at  the 
time  of  the  making  of  the  said  letters  patent,  did  not  use ; 
and  thereupon  our  lord  the  now  King,  on  the  29th  Sep* 
iember,  1830,  by  his  letters  patent,  bearing  date,  &c., 
{profert  in  curiam),  after  reciting,  amongst  other  things, 
that  the  said  plaintiff  had,  by  his  petition,  humbly  rej^e*- 
sented  that  the  said  plaintiff,  in  consequence  of  a  com- 
munication made  to  him  by  a  certain  foreigner  residing 
abroad,  was  in  possession  of  an  invention  for  certain  im- 
provements in  extracting  sugar  or  syrups  from  cane  juice 
and  other  substances,  containing  sugar  and  syrups ;  that 
the  same  was  new  in  England,  Wales,  aiul  the  town  of 
Berwick  •upon 'Tweedy  and  in  the  British  colonies,  and 
had  never  been  practised  therein  by  any  other  person  or 
persons  whomsoever,  to  his  the  said  plaintiff's  knowledge 
and  belief;  our  said  lord  the  King,  of  his  especial  grace, 
&c.,  did  give  and  grant  to  the  plaintiff,  his  executors,  ad« 
ministrators  and  assigns,  his  especial  licence,  &c.,  that 
he,  the  said  plaintiff,  his  executors,  &c.,  and  no  others, 
should  and  might  make,  use,  exercise,  and  vend  his  said 
invention,  within  England,  &c.  The  declaration  then  *set 
forth  the  patent,  which  was  subject  to  a  proviso  ''  that 
if  the  said  plaintiff  should  not  particularly  describe  and 
ascertain  the  nature  of  the  said  invention,  and  in  what 
manner  the  same  was  to  be  performed,  by  an  instrument 
in  writing  under  his  hand  and  seal,  and  cause  the  same 
to  be  enrolled,  &c.,  that  the  said  letters  patent,  and  all 
liberties,  &c«,  should  cease,  determine,  and  become  void.** 
It  then  stated  the  enrolment  thereof  of  record  in  Chancery; 
and  assigned  as  a  breach,  that  the  defendant  had  made 
use  of  the  Ir.vcntion  without  the  licence  of  the  plaintiff. 
Pleas— JFiV*/,  not  guilty.  Secondly,  that  the  plaintiff  was 
not,  at  the  time  of  the  making  of  the  said  letters  patent, 
the  true  and  first  inventor  of  the  said  improvements  ii^ 


Eteh,ofPteat, 
1835. 
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£m».  nf  Pietth  extracUng  sugar  or  syrups  from  cane-juice  and  other 
-    substances  containing  sugar^  and  in  refining  sugar  and 
Dbkmme      »yrups,  in  manner  and  form  as  alleged  in  the  declara- 
Faius.       tion.     Thirdly,  that  the  plaintiff  did  not,  by  any  instru- 
ment in  writing,  particularly  describe  and  ascertain  the 
nature  of  his  said  invention,  and  in  what  manner  the  aame 
was  to  be,  and  might  be  performed,  in  manner  and  form, 
&c    Fourihljf,  that  the  plaintiff  did  not  cause  any  in- 
strument in  writing,  particulariy  describing  and  ascertain- 
ing the  nature  of  the  said  invention,  and  in  what  manner 
the  same  was  to  be  performed,  to  be  enrolled  in  his  Majesty's 
High  Court  of  Chancery^  in  manner  and  form,  &c. 

The  plaintiff  took  issue  on  all  the  pleas. — The  grant  by 
letter*  patent,  which  was  recited  in  the  first  part  or  title 
of  the  specification,  was  for  the  use  by  the  plaintiff  of  an 
invention  of  certain  improvements  to  be  used  in  the  course 
of  extracting  sugar  or  syrup  from  cane^juice  and  other 
substances  containing  sugar,  and  in  refining  sugar  and 
syrups,  partly  communicated  to  the  plaintiff  by  a  certain 
foreigner  residing  abroad.  The  specificatbn  described 
the  manner  in  which  the  invention  was  to  be  used  as 
follows: — 

*'  The  invention  consists  in  a  means  of  discolouring 
syrups  of  every  description,  by  means  of  charcoal  produced 
by  the  distillation  of  bituminous  schistus  alone,  or  mixed 
with  animal  charcoal,  and  even  of  animal  charcoal  alone. 
Whatever  sort  of  charcoal  it  may  be,  it  must  be  disposed 
on  beds  very  thick,  on  a  filter  of  any  suitable  form.  The 
filter  of  itself  has  nothing  particular,  and  does  not  form 
the  object  of  the  patent,  because  it  is  afaready  known  and 
used  for  other  purposes ;  but  till  now  it  has  not  been  em- 
ployed for  discolouring  syrups.  To  obtain  this  discoloura- 
tion, I  put  the  charcoal  in  a  case,  in  which  I  place,  at  the 
distance  of  about  an  inch  from  the  bottom,  a  metallic 
diaphragm,  pierced  with  a  great  number  of  holes.  I  then 
place  upon  this  diaphragm  a  clear  or  coarse  linen  or 
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woollen  clothi  which  exactly  coten  it.  I  then  place  upon  Bxek.  of  Pkat, 
this  cloth  a  bed  of  charcoal  of  bituminous  schistus  alone, 
or  mixed  with  animal  charcoal,  or  animal  charcoal  alone; 
whatever  it  may  be,  this  charcoal  ought  to  be  in  a 
state  of  division,  in  order  that  it  may  be  well  penetrated 
with  the  syrup  which  is  intended  to  be  filtered.  Charcoal 
in  fine  powder  would  not  be  penetrated  by  the  syrup.  It 
has  been  found  that  the  charcoal  reduced  to  the  size  of 
fine  gunpowder  is  very  fit  for  this  operation ;  if  the  grain 
is  too  large,  the  filtration  would  be  operated  too  rapidly. 
I  lightly  press  the  charcoal,  and  then  again  place  new 
beds  of  the  same  charcoal,  which  should  likewise  be 
pressed  till  it  has  come  up  to  the  height  of  fifteen  or  six* 
teen  inches.  It  may  be  made  higher  if  found  necessary,  or 
it  may  be  less,  but  the  discolouring  eflect  will  be  always  in 
proportion  to  the  thickness  of  the  bed  of  charcoal.  When 
the  charcoal  is  disposed  to  the  proper  thickness,  it  is  to 
be  covered  with  another  metallic  diaphragm,  pierced  like- 
wise with  holes,  upon  which  is  spread  another  clear  linen 
cloth :  it  is  upon  this  cloth  on  which  is  poured  the  syrup 
which  is  destined  to  be  discoloured.  The  syrup  ought 
then  to  form  a  bed  of  several  inches  thick,  from  four  to 
eight,  although  there  is  no  precise  rule.  For  operating 
well  in  the  filtration  of  syrups,  the  syrup  ought  to  be 
clear  before  pouring  it  upon  the  filter,  and  ought  to  have 
undergone  a  first  filtration  by  the  known  means.  The 
point  to  be  obtained  by  the  filtration  through  the  thick 
beds  of  charcoal,  is  only  the  discolouration  of  syrups.  The 
syrup  to  be  filtered  out  ought  not  to  pass  over  the  con^ 
sistence  which  is  produced  by  two-thirds  of  syrup  and 
one-third  of  water ;  but  it  may  be  filtered  at  any  less  de- 
gree of  consistency,  according  to  the  result  requnred. 
When  the  syrup  is  hot,  the  filtration  operates  a  great  deal 
more  rapidly.  In  operating  on  a  great  scale,  a  reservoir 
filled  with  syrup  can  furnish  several  filters  at  a  time,  by 
means  of  cock-balls  placed  in  each  filter.  The  first  por- 
VOL.  II.  II  c.  ic.  R.- 
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tion  of  syrup  which  passes  through  the  filter  is  always  the 
roost  discoloured,  and  by  the  time  the  colouring  part  com- 
bines itself  with  the  charcoali  the  effects  of  the  last  por- 
tion become  less  sensible.  The  portion  of  syrup  which 
preserves  a  part  of  its  colour  after  its  filtration,  can  be 
passed  again  upon  another  bed  of  charcoal  in  another  filter, 
and  by  this  means  it  may  be  obtained  in  a  greater  degree 
of  purification.  Whatever  the  charcoal  used,  it  is  desir- 
able to  mix  the  charcoal  with  about  one-sixth  part  of  its 
weight  of  water  before  putting  it  into  the  filter:  the  place 
of  that  water  is  occupied  by  the  syrup,  which  penetrates 
the  beds  of  charcoal,  and  then  the  water  comes  first ;  it  has 
a  disagreeable  and  salt  taste  when  the  animal  charcoal  is 
used ;  the  water  after  that  comes  with  a  mixed  portion  of 
syrup,  and  soon  after  it  is  displaced  by  the  pure  syrup. 
When  the  charcoal  has  been  deprived  of  its  colouring 
effect,  pour  water  on  the  filter  for  dissolving  or  displacing 
the  syrup  which  is  mixed  with  the  charcoal;  the  syrup 
then  comes  pure  first,  and  after  that  mixed  with  more  or 
less  water ;  using  as  little  as  possible  of  water.  It  is  con- 
venient to  suspend  occasionally  the  effusion  of  water  on 
the  upper  part  of  the  filter,  and  to  shut  its  cocks.  The 
syrup,  being  heavier  than  the  water,  gains  the  bottom  of 
the  filter  and  runs  first.  The  syrups  made  with  raw  sugar 
by  this  process  can  be  made  as  clear  as  water ;  the  molasses 
are  deprived  of  their  bad  taste,  and  are  converted  into  a 
good  kind  of  syrups,  of  a  clear  and  yellow  colour.  The 
syrupa  from  which  it  is  desired  to  separate  colouring  mat- 
ter, can  be  obtained  directly  from  the  juice  of  cane,  or  of 
beet-root,  or  from  the  saccharine  matter  produced  by  the 
action  of  sulphuric  acid  upon  the  farinaceous  matters,  be- 
fore the  said  juices  or  liquids  have  been  baked  for  extract- 
ing the  sugar.  The  syrup  may  likewise  be  produced  by 
the  solution  of  all  kinds  of  sugar,  and  of  the  products  of 
inferior  quality,  which  are  obtained  in  sugar  refining  under 
the  name  of  '  Bastards,*  and  other  sugars.    The  purpose. 
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of  producing  syrups,  may  be  to  sell  them  in  such  a  ^^^\^f^"' 
state  for  the  ordinary  consumption,  or  to  bake  them  for 
making  sugar  whiter  than  is  obtained  by  the  common 
process ;  or  these  whitened  syrups  may  be  used  for  dis- 
colouring the  refined  sugar,  in  making  them  filter  through 
the  loaves,  for  replacing  the  use  of  the  earth  and  water. 
The  object  of  the  invention  being  to  obtain  discoloured 
syrups  by  the  means  above  described,  the  discoloura- 
tion of  syrups  is  always  proportioned  to  their  primi- 
tive colouration,  and  to  the  quality  of  charcoal  which 
is  used.  The  carbonization  of  bituminous  schistus  has 
nothing  particular;  it  is  produced  in  close  vessels,  as  is 
done  for  producing  animal  charcoal,  only  it  is  convenient 
before  the  carbonisation  to  separate  from  the  bituminous 
schistus  the  sulphurets  of  iron  which  are  mixed  with  it. 
Instead  of  using  the  schistus  or  animal  charcoal  of  the 
size  of  gunpowder,  it  can  be  reduced  to  a  powder  still  more 
fine;  mixed  with  sand  in  this  state,  a  given  quantity  of  char- 
coal discolours  better  than  when  powdered  less  fine ;  but 
the  filtration  is  slower,  and  more  difficult  to  be  regulated. 
After  having  tried  this  first  method,  I  have  given  the  pre- 
ference to  the  other  mode;  but  both  of  them  are  the 
object  of  the  patent." 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings 
after  last  Hilary  Term,  an  examined  copy  of  the  specifi- 
cation was  produced  and  proved ;  and  evidence  was  given 
to  shew  that  the  specification  was  correct  in  law  and  in 
fact,  which  it  is  not  necessary  to  detail,  in  order  to  explain 
the  grounds  upon  which  the  Court  granted  a  new  trial. 
The  plaintiff*  proved,  that  the  invention  was  new  and  use- 
ful, when  applied  to  refining  sugar,  and  could  be  applied 
in  the  process  of  making  sugar  from  potatoes  and  beet- 
root ;  and  that  it  had  been  applied  in  the  colonies  to  the 
syrup  coming  from  the  canes,  before  it  had  granulated 
into  sugar;  but  it  did  not  appear  clear  upon  the  evidence, 
whether  bituminous  schistus  was  or  was  not  capable  of 
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B€eh.  of  Pleat,  being  purified  from  the  sulphurets  of  iron  with  which  it 
is  mixed,  so  that  it  should  not  be  prejudicial  to  the  sugar, 
by  colouring  it  in  the  course  of  the  operation. 

The  counsel  for  the  defendants  objected  that  the  speci- 
fication did  not  support  the  title,  inasmuch  as  the  title 
was  a  claim  for  two  inventions,  viz.  the  extraction  of  sugar 
from  cane-juice,  and  the  refining  of  sugar  and  syrups  so 
extracted.  Secondly^  That  the  description  did  not  shew 
how  the  invention  was  to  be  applied  to  cane-juice ;  and, 
therefore,  did  not  contain  a  fiill  description  of  the  proper 
improvements.  And,  thirdly.  That  it  was  not  shewn 
in  what  manner  the  bituminous  schistus  could  be  puri- 
fied from  the  iron:  and  that,  upon  the  whole,  it  was 
the  duty  of  the  learned  Judge  to  direct  a  nonsuit.  The 
learned  Judge,  however,  reserved  all  points  of  law  aris* 
ing  upon  the  title  and  specification  for  the  considera- 
tion of  the  Court  above,  and  directed  the  jury  to  find 
a  verdict  for  the  plaintifiT  or  defendants,  according  as 
they  found  the  description  of  the  bituminous  schistus  to 
be  sufficient  or  insufficient,  so  that  all  the  wofrld  could 
or  could  not  use  it  The  jury  found  a  verdict  for  the 
plaintifiT,  saying,  that  it  seemed  to  them  that  the  bitu- 
minous schistus  might  be  used,  and  was  properly  de- 
scribed in  the  specification. 

Sir  F.  Pollock  having  obtained  a  rule  msi  for  entering 
a  nonsuit,  upon  the  grounds  above  stated — 

Sir  John  Campbell  (Attorney-General),  Ztufloiff,  Seijt, 
and  OodsoHf  now  shewed  cause. — First,  they  contended, 
that  there  was  on  this  record  no  plea  that  the  title  was 
bad,  and  that,  under  the  plea  alleging  the  insufficiency  of 
the  specification,  the  defendants  were  not  at  liberty  to 
attack  the  title.  Secondly,  that  the  title  was  good  in  all 
its  parts,  for  that  the  extraction  of  sugar  was  not  com- 
plete until  the  syrup  had  granulated ;  and  that  this  pro- 
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cess  could  be  appKed»  and  bad  been  applied,  whilst  the  E*eh.  oflPkai, 
cane-juice  was  in  the  state  of  syrup;  and  also  because, 
in  extracting  sugar  from  beet«root»  this  invention  was 
proved  to  have  been  always  applied  before  the  sugar  was 
formed.  Upon  these  points  they  cited  Bloxam  v.  Elsee  (a). 
King  y.  Wheeler  (ft),  The  King  v.  Meicalf  (c),  HiU  v. 
Thompson  (d)f  Cochrane  v.  Sm€thurst(e),  and  The  King  v. 
Cutler  (/).  Thirdly^  as  to  the  application  of  the  invention 
to  cane*juice  before  it  is  boiled,  it  was  answered  that  it 
was  never  intended  to  be  so  applied  until  it  was  boiled 
and  became  syrup,  and  in  that  state  it  was  beneficial 
and  Mseful*  Fourthly ^  as  to  the  Utuminous  schistus,  the 
words  of  the  specification  are,  '^  the  carbonization  of 
bituminous  schistus  has  nothing  particular ;  it  is  pro- 
duced in  close  vessels,  as  is  done  for  producing  animal 
charcoal,  only  it  is  convenient  before  the  carbonization  to 
separate  from  the  bituminous  schistus  the  sulphurets  of 
iron  which  are  mixed  with  it"  (g).  The  schistus  is  mecha- 
nically not  chemically  combined  with  the  iron,  and  there- 
fore the  iron  could  not  be  prejudicial  to  or  affect  the 
sugar;  and,  further,  the  iron  could  be  removed  by 
the  simple  mechanical  operation  of  breaking  the  schis- 
tus, and  taking  out  the  nodules  of  iron  which  were 
generally  found  in  it.  It  would  therefore  have  been  im- 
proper to  have  given  a  description  of  so  easy  an  operation* 
Savory  v.  Price  (h).  And  that,  at  all  events,  supposing  the 
schistus  did  not  completely  answer  the  specified  purpose, 
it  was  new;  and  it  was  decided  in  Lewis' v.  Marling {i), 

(a)  6  Barn.  &  Cress.  169;  9  D.  understood  this  to  mean  charring 

&  R.  215.  the  bituminous  schistus  in  close 

{b)  2  Barn.  &  Aid.  350.  vessels,  letting  the  volatile  mat- 

(c)  2  Stark.  N.  P.  C.  249.  ters  arising  from  calcination  na- 

(d)  2  B.  Moore,  454;  8  Taunt,  turally  fly  off,  and  retaining  the 
375 ;  Holt,  636,  S.  C.  residuum  (a  charcoal), 

(e)  1  Stark.  N.  P.  C.  205.  (h)  1  Ryan  &  Moody,  1. 
C/)  1  Stark.  N.  P.  C.  354.  (i)  10  B.  &  C.  22;  5  Man.  &  R. 
(si)  At  the  trial,  Mr.  Faraday,      66. 

the    eminent    chemist,    said  he 
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**^*-^^''«»  and  Haworih  v.  Hardcasile(a\  that  although  every  part 
of  an  invention  must  be  new,  yet  every  part  need  not  be 
useful.  Besides,  there  was  no  evidence  to  shew  that  the 
Bchistus  could  not  be  used  to  some  extent. 

Sir  F.  PoUock,  Sir  W.  FoOeii,  and  Crowder,  in  support 
of  the  rule,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B.— The  doubt  which  the  Court  has 
had  b,  as  to  what  rule  they  should  pronounce  in  this  case 
as  to  the  costs.  Certainly,  my  impression  at  the  trial  was, 
that  I  ought  to  have  nonsuited  the  plaintiflT;  but  I  was  very 
anxious  to  avoid  the  possibility  of  withdrawing  any  thing 
from  the  jury,  even  a  scintilla  of  evidence,  in  order  to 
avert  the  necessity  of  another  trial,  which,  in  a  case  like 
the  present,  must  be  attended  with  great  expense  to  the 
parties.  But  I  am  free  to  own,  that,  although  I  refused  to 
nonsuit  the  plaintiff  after  the  close  of  his  case,  I  felt  very 
strongly  that  there  really  was  no  evidence  to  go  to  the  jury. 
I  felt  that  it  was  incumbent  on  the  plaintiff,  after  the  evi- 
dence given  by  his  own  witnesses,  to  have  proved  that  bitu- 
minous schistus,  as  found  in  this  country,  might  be  used 
without  detriment,  after  having  been  exposed  to  the  process 
of  distillation  which  he  describes,  but  without  removing 
the  iron.  I  well  remember  that  Sir  JF*.  PoUoek  had  taken 
the  objection  very  strongly,  that  it  had  been  proved  in  the 
cause  that  the  presence  of  iron  was  disadvantageous,  and 
admitted  to  be  disadvantageous,  not  in  the  qualified  sense 
in  which  it  has  been  urged  on  this  occasion,  vis.  that  al- 
though it  rendered  the  process  less  efficacious,  it  did  not 
deprive  it  of  all  efficacy ;  but  that  the  presence  of  it  was 
positively  injurious.  I  so  understood  it,  and  I  must  do  the 
defendants' counsel  the  justice  of  saying,  that  such  was  my 
understanding  of  it  on  the  representation  of  both  sides. 

(a)  4  M.  &  Scott,  720;  1  Biog.  New  Cases,  182. 
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With  that  underBtanding,  I  felt  that  the  plaintiff  was  bound  SteK^Phat, 
either  to  have  shewn  that  there  was  some  known  process 
of  extracting  it,  which  he  did  not,  or  to  have  shewn  that 
there  was  some  bituminous  schistus  which  might  be  found 
in  England^  with  the  iron  not  entirely  extracted,  that  yet 
might  be  used  with  effect;  and  on  looking  to  my  notes  I 
could  not  find  any  such  evidence.  Mr.  Derosne^s  agent 
had  been  examined  at  great  length,  and  gave  his  evidence 
in  rather  an  irregular  manner,  so  as  to  make  it  very  diffi* 
cult  to  take  it  down  on  my  notes ;  and,  from  the  short  note 
I  took  of  that  witness's  evidence,  I  felt  some  doubt  in  my 
own  mind  whether  he  had  not  stated  some  fact  which  had 
escaped  me  at  the  time,  which,  on  further  investigation, 
might  supply  that  defect  in  some  minute  degree;  and 
I  must  own  it  was  more  with  that  impression  that 
I  left  the  case  to  the  jury  than  on  any  conviction  of 
my  own  mind  that  the  plaintiff  had  made  out  a  case ; 
and  then  I  wrote  the  note  which  I  have  read,  that  if 
I  was  wrong  in  leavmg  it  to  the  jury,  the  defendants' 
counsel  should  have  the  benefit  of  it  on  moving  for 
a  nonsuit.  Now,  that  being  the  case,  I  cannot  but 
feel  that  the  defendants  are  placed  in  the  situation, 
by  my  having  so  acted,  of  being  compelled  to  make 
this  motion.  If  I  had  nonsuited  the  plaintiff,  he  then 
must  have  applied  to  the  Court,  and  suggested  any  mis- 
understanding that  had  arisen  at  the  trial,  for  the  purpose 
of  obtaining  a  new  trial;  or  he  might  have  stated  that  he 
himself  was  surprised  by  the  objection,  and  could  have 
answered  it  by  evidence,  if  he  had  been  fully  aware  of  it ; 
that  is,  that  had  the  plaintiff's  counsel  been  aware  that 
the  defendants  meant  to  make  this  sort  of  objection,  that 
bituminous  schistus,  such  as  is  found  in  England^  could 
not  be  used  with  advantage  in  this  process,  he  would  have 
had  abundant  evidence  to  rebut  it.  If  I  remember  rightly, 
that  was  suggested  at  the  close  of  my  summing  up.    Now, 
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Etek,  rfji^f  the  question  is,  on  what  terms  we  ought  to  allow  thb  in- 
quiry ;  and  it  appears  to  me  that,  as  the  defendants  were 
entitled  to  a  nonsuiti  and  would  be  entitled  to  a  nonsuit  if 
it  were  not  for  that  suggestion,  they  ought  not  to  pay  the 
costs  of  the  new  trial  Then  a  question  has  arisen,  whe- 
ther, if  there  was  any  real  misunderstanding,  the  plaintiff 
ought  to  pay  the  costs  of  the  new  trial  ?  It  is  plain  that 
if  I  had  nonsuited  the  plaintiff,  and  he  had  applied  to  set 
aside  the  nonsuit,  and  there  had  been  nothing  irregular 
or  improper  in  the  conduct  of  the  defendants,  he  would 
have  had  to  pay  the  costs  of  the  new  trial.  The  reason 
the  Court  is  induced  to  grant  a  new  trial  is,  to  have  the 
matter  more  fully  explained  as  to  what  is  the  use  of  the 
bituminous  schistus,  and  what  was  the  the  real  effect  of  it 
in  its  operation ;  and  that  being  the  case,  the  Court  is  dis- 
posed to  pronounce  this  rule.  I  will  first  state  the  rule 
which  the  Court  is  disposed  to  pronounce,  and  will  then 
state  some  reasons  why  we  have  come  to  that  judgment. 
The  rule  will  be — ^that  the  verdict  should  be  set  aside,  that 
a  new  trial  should  be  had,  and  that  the  costs  of  the  new 
trial  shall  be  costs  in  the  cause  if  the  defendants  obtdn  a 
verdict  finally,  but  shall  not  be  costs  in  the  cause  if  the 
plaintiff  obtains  a  verdict.  The  new  trial  is  granted  for  the 
plaintiff's  benefit,  to  enable  him  to  make  out  the  case  which 
he  failed  in  doing  at  the  first  trial.  We  think  it  right,  how* 
ever,  to  dispose  of  some  of  the  objections  that  have  been 
made.  One  objection  to  the  plaintiff^s  specification  is 
rested  on  the  ground  that  it  does  not  set  forth  that  double 
process  which  was  to  be  expected  from  the  title  of  the 
patent.  It  is  unnecessary  now  to  solve  that  difficulty,  as 
the  Court  doubts  whether  or  not,  since  the  new  rules  of 
pleading,  that  objection  is  fairly  let  in  by  the  present 
pleas.  The  objection  is,  that  the  plea  states  the  plaintiff's 
specification  to  be  insufficient,  whereas  it  is  said,  that,  sup- 
posing we  think  it  adequate,  it  is  sufficient  to  describe  the 
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inventioQ  that  be  really  had  made,  even  if  it  be  not  suffi-   Sxek.rfPka», 

18d5 
cient  todescribe  the  second  branchof  the  bventionset  forth 

in  this  patent ;  and  the  defendants  may  avail  themselves 
of  the  objection  that  the  plaintiff  has  taken  out  a  patent 
too  large  for  bis  invention  by  patting  in  an  additional  plea 
in  a  different  form  from  tb<lt  stated  on  this  record.  We 
do  not  think  the  question  necessarily  arises  at  present,  or 
that  it  calls  for  an  ultimate  decision ;  because  we  think,  on 
consideration,  that  the  double  process,  or  both  the 
branches  of  the  invention  mentioned  in  the  patent,  are  suf- 
ficiently described  in  the  specification.  I  have  come  to 
that  conclusion  in  consequence  of  the  discussion  on  this 
motion.  The  patent  purports  to  be  a  patent  for  an 
improvement  in  extracting  sugar  from  the  cane-juice,  as 
well  as  the  refining  of  sugar  subsequently.  Now,  it  ap- 
peared on  the  evidence  that  the  only  attempt  to  use 
it,  when  applied  to  the  cane^juice  before  it  was  boiled, 
failed ;  but  I  think,  on  the  iavestigation  to-day,  it  does 
appear,  though  it  is  very  awkwardly  expressed,  that 
he  did  mean  in  his  specification  to  embrace  both  branches 
of  the  title  of  his  invention,  in  this  way— I  mean  to 
apply  my  invention  to  the  refining  of  sugar,  by  melting 
the  musx^vado  (or  granulated)  sugar,  and  bringing  it 
into  syrup,  and  then  applying  the  invention  to  it,  or  by 
applying  it  in  the  process  of  extracting  the  sugar  from  the 
cane-juice  before  it  is  baked  and  made  into  syrup.  Mr. 
Godson  has  given  a  satisfactory  solution  of  that  obscure 
passage  in  his  client's  specification,  and  rendered  it  more 
satisfactory  by  the  words  immediately  following,  because 
he  presented  in  oppositicm  the  case  of  extracting  the  sugar 
from  the  cane-juice,  and  of  refining  the  sugar  after  it  has 
been  boiled  and  manufactured  into  muscovado  sugar ;  and 
therefore,  construing  it  with  that  view,  it  appears  to  me 
that  he  meant  to  use  the  word  **  extract''  in  the  sense  in 
which  the  chemists,  who  were  called  as  witnesses,  said 
they  understood  it ;  and  that  he  meant  also  to  extract 
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^BseiL^piiat,  sugar  or  syrup  from  the  juice  before  it  is  baked  and  made 
sugar;  but  it  is  in  evidence  that  it  is  made  into  syrup  be- 
fore it  comes  into  that  degree  of  baking,  by  the  action  of 
fire,   as  to  make  it  granulate;    it  is  made  into    syrup 
after  it  has  derived  a  certain  consistency  by  passing  one, 
two,  or  three  coppers,  but  it  must  pass  through  two  others 
before  it  is  in  a  state  to  granulate  and  to  be  made  sugar; 
therefore  I  think  the  expression  ''extract**  may  be  fairly  un- 
derstood to  mean  the  process  to  be  applied  with  advan- 
tage to  the  extracting  of  syrup  from  cane-juice,  before  it 
arrives  at  that  consistency  at  which  granulation  takes  place, 
so  as  to  make  it  into  sugar;  and  with  that  explanation,  I 
think   the  objection  that   was  made  is  removed.     Sup> 
posing  the  specification   is  good  in  other  xespects,    as 
compared  with  the  evidence  on  the  face  of  it,  it  must 
be  understood  to  be  a  specification  of  both  branches  of 
that  invention,  and  if  so,  that  objection  is  removed.    I 
think  also,  the  word  ''improvements**  was  relied  on  as 
being  in  the  plural  number;  but  that  is  of  no  consequence, 
because  he  may  mean  that  every  part  of  his  process  is  to 
be  treated  as  an  improvement    It  is  a  phrase  that  may  be 
reconciled  to  the  fact,  because  syrup,  in  the  proper  mean- 
ing of  the  word,  is  not  extracted  from  the  cane-juice  any 
more  than  sugar  is;  but,  in  the  process  of  what  b  called  ex- 
tracting sugar  from  the  cane-juice,  it  is  made  into  syrup; 
and  therefore,  if  it  is  an  improvement  in  extracting  sugar, 
A  fortiori,  it  may  be  said  to  be  an  improvement  in  extract- 
ing syrup.  Upon  the  main  point,  however,  that  respecting 
the  bituminous  schistus,  nothing  that  I  have  heard  has 
removed  my  original  impression  that  there  was  no  evi- 
dence to  shew  that  this  process,  carried  on  with  bitumi- 
nous schistus  combined  with  any  iron  whatsoever,  would 
answer  at  all.  The  plaintifi^  himself  has  declared,  that  in 
that  bituminous  schistus  which  he  himself  furnished,  the 
whole  of  the  iron  was  extracted ;  and  it  appears  that  it  was 
admitted  by  the  counsel  that  the  presence  of  iron  would  not 
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only  be  disadyantageousi  but  injurious.  Thus,  then,  it  ap*  EieLof  Pttat, 
pearing  by  the  evidence  that  in  all  the  various  forms  in  ^  '  ^ 
which  the  article  exists  in  this  country,  sulphuret  of  iron  is  DBaosaa 
found,  and  the  witnesses  not  describing  any  known  pro-  fairib. 
cess  by  which  it  can  be  extracted,  it  appears  to  me  that 
the  plaintiff  ought  to  prove  one  of  two  things — either 
that  the  sulphuret  of  iron,  in  bituminous  schistus,  is  not 
so  absolutely  detrimental  as  to  make  its  presence  disad- 
vantageous to  the  process,  (in  which  case  this  patent 
would  be  good),  or  that  the  process  of  extracting  the 
iron  from  it  is  so  simple  and  well  known  that  a  man  may  be 
able  to  accomplish  it  with  ease.  As  the  bituminous  schis- 
tus which  was  procured  and  used  was  exclusively  that 
which  was  furnished  by  the  plaintiff,  not  in  its  original 
state,  but  after  it  had  undergone  distillation  and  been  made 
into  charcoal  in  a  foreign  country,  and  as  in  that  stage  of 
its  preparation  it  could  not  be  discovered  by  examining  it 
whether  it  was  made  from  one  substance  or  another,  (the 
residuum,  after  distillation,  of  almost  every  matter,  vegeta- 
ble as  well  as  animal,  being  a  charcoal,  mixed  more  or  less 
with  other  things,)  then  there  is  only  the  plaintiff's  state- 
ment to  prove  that  the  substance  which  was  furnished  by 
him  and  used  was  charcoal  of  bituminous  schistus.  It 
appeared  also  that  he  had  declared  to  one  of  the  witnesses 
that  he  had  extracted  all  the  iron  from  the  substance  so  sent, 
and  that  it  also  underwent  another  process.  I  am  there- 
fore of  opinion,  that,  without  considering  whether  or  not 
the  patent  would  be  avoided  by  the  process  requiring  the 
use  of  means  to  extract  the  iron  from  the  bituminous  schis- 
tus, which  were  kept  secret  by  the  patentee,  he  has  not 
shewn  in  this  case  that  what  he  has  described  in  the  pa- 
tent could  be  used  as  so  described,-  without  injury  to  the 
matter  going  through  the  process.  Under  all  these  cir- 
cumstances, I  think  that  the  plaintiff  ought  to  have  given 
some  evidence  to  shew  that  bituminous  schistus,  in  the 
state  in  which  it  is  found  and  known  in  England^  could 
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Eat€k.9fPkm,   be  used  in  thia  process  with  advantage;  and^  as  he  has  not 

^     done  that,  the  defendant  is  entitled  to  a  nonsuit ;  but  at  the 

Dbkoshb      same  time,  as  it  is  alleged  that  the  plaintiff  may  supply 

Fiiais.       ^be  defect  of  proof  as  to  the  schistus  on  a  new  trial  by 

other  evid^oce,  we  are  desirous  that  the  patent,  if  a  good 

oncj  should  not  be  aflfected  by  our  judgment,  and  think 

it  right  lo  direct  a  new  trial  on  the  terms  which  have  been 

stated. 

Parks,  B. — ^I  entirely  agree  with  my  Lord  AHnger  in 
respect  to  the  construction  of  the  patent.  We  cannot,  on 
the  face  of  this  patent,  say  that,  comparing  it  with  the  spe- 
cification, it  is  void.  The  specification  does  on  the 
whole  truly  describe  the  nature  of  the  inventioti,  as  declared 
in  the  patent,  nor  does  there  appear  to  be  sufficient 
obscurity  in  the  clause  with  reference  to  the  baking,  to 
avoid  the  patent  on  that  ground.  But  it  seems  to  me  to  have 
been  clearly  the  duty  of  the  plaintiff  to  have  done  one  of 
two  things,  viss.  either  to  have  shewn  that  bituminous  schis- 
tus, with  the  admixture  of  sulphuret  of  iron,  as  it  is  known 
to  exist  in  England^  would  answer  the  purpose  benefici- 
ally, or  that  the  sulphuret  could  be  removed  by  any  prac- 
tical man,  so  as  to  give  no  colour  to  the  syrup.  Now  I 
have  certainly  some  doubt  whether  there  was  not  evi- 
dence for  the  jury  that  a  practical  man,  acquainted  with 
the  subject,  might,  without  much  difficulty,  effect  that  re- 
moval to  such  an  extent  that  it  might  not  be  sufficient  to 
give  any  colour  to  the  sugar,  and  therefore  not  be  preju- 
dicial at  all ;  but  as  my  Lord  AUnger,  upon  the  evidence 
before  him  at  the  trial,  seems  to  think  otherwise  on  this 
last  point,  I  entirely  concur  with  him  as  to  the  terms  on 
which  I  think  a  new  trial  ought  to  be  granted. 

BoLLAND,  B. — I  perfectly  agree  with  the  view  that  has 
been  taken  of  this  matter  by  the  Court.  The  objection 
made  was,  that  the  title  of  this  patent  was  too  large  for 
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the  specification.  Now,  had  that  appeared  to  be  the  fact,  EtBck.  ofPUat, 
I  should  have  felt  myself  lx>und  by  that  rule  of  law  which 
I  have  always  understood  to  prevail  in  cases  of  this  sort, 
viz.  that  where  a  title  is  set  out  in  the  patent,  it  is  the 
bounden  duty  of  the  patentee  to  specify  the  whole  set  out 
in  that  title ;  but  it  appears  to  me,  for  the  reasons  that 
have  been  already  given  by  Lord  Abinger^  that  the  ob- 
jection to  the  title  is  suflBciently  removed.  Very  early  in 
the  argument  it  appeared  to  me  that  justice  could  not  be 
done  in  this  case  unless  we  granted  a  new  trial,  because, 
on  the  Judge's  notes,  it  isippeared  that  no  evidence  had 
been  given  by  the  plaintiff  that  bituminous  schistus,  pro- 
cured from  whatever  place  in  which  that  substance  could 
be  found,  would  answer  the  purpose  intended.  The  only 
evidence  which  the  plaintiff  gave  that  bituminoua  schistus, 
when  used  in  the  process  described,  produced  the  desired 
effect,  applied  to  a  pulverised  substance,  which  the  wit- 
ness had  purchased  from  the  plaintiff  at  Paris.  Now,  if 
the  plaintiff  had  gone  on  to  shew  that  that  substance  was 
bituminous  schistus,  to  which  nothing  had  been  done,  but 
that  it  produced  the  effect  in  its  natural  state,  a  great  portion 
of  the  difficulty  would  have  been  removed ;  but  that  not  be- 
ing proved,  it  was  left  in  doubt  whether,  all  bituminous  sohis- 
tus  would  produce  the  effect  attributed  to  it  in  the  patent ; 
without  doubt,  the  onus  of  that  proof  lay  on  the  plaintiff.  An 
authority,  if  wanting,  may  be  found  in  the  judgment  oiBuU 
ler^  J.,  in  the  very  early  case  of  Twmsry.  Winter  {a)  \  and 
that  very  learned  Judge  added  a  most  extensive  acquaint- 
ance with  the  subject  of  patent  right  to  that  knowledge  of 
law  in  which  he  was  at  least  equal  to  any  person  who  before 
or  since  his  time  has  occupied  a  seat  on  the  bench.  I  will 
therefore  advert  more  particularly  to  his  judgment  in  that 
case,  in  order  to  adopt  its  terms  in  application  to  the  pre- 
sent.   That  patent  had  been  taken  out  for  producing 

(a)  IT.  R.607-. 
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Exeh.  Iff  Phot,  yellow  paint,  to  be  applied  in  the  process  of  painting  in 
^  oil  or  in  water-colour*  The  patentee  attributed  to  this 
Desoshb  patent  also  another  quality,  viz.  making  white  lead,  and 
Fairib.  separating  the  mineral  alkali  from  the  common  salt ;  and 
Mr.  Justice  BuUer,  in  giving  judgment,  said,  "  I  do  not 
agree  with  the  counsel  who  have  argued  against  the  rule, 
in  saying  that  it  was  not  necessary  for  the  plaintiff  to  give 
any  evidence  to  show  what  the  invention  was,  and  that  the 
proof  that  the  specification  was  improper  lay  on  the  de- 
fendants; for  I  hold  that  a  plaintiff  must  give  some  evi- 
dence to  shew  what  his  invention  was,  unless  the  other 
side  admit  that  it  has  been  tried,  and  succeeds.  But 
wherever  the  patentee  brings  an  action  on  his  patent,  if 
the  novelty  or  ettect  of  the  invention  be  disputed,  he  must 
•hew  in  what  hb  invention  consists,  and  that  he  produced 
the  efiect  proposed  by  the  patent  in  the  manner  spedfied. 
Slight  evidence  of  this  on  his  part  is  sufficient,  and  it  is 
then  incumbent  on  the  defendant  to  falsify  the  specifi- 
cation." In  this  case  the  plaintiff  contents  himself  by 
merely  saying,  that  bituminous  schistus  will  answer  the 
purpose  intended ;  but  he  ought,  in  my  opinion,  to  have 
gone  farther,  and  shewn  that  any  bituminous  schistus  fairly 
procured,  either  from  chemists  in  the  habit  of  selling  that 
article,  or  in  any  other  way,  would  have  ako  sufficed  for 
the  purpose  intended;  whereas  he  has  merely  shewn  that 
the  preparation  made  by  himself  in  Parist  (with  the  ingredi- 
ents of  which  we  are  not  at  all  acquainted,  any  farther 
than  that  he  told  thcM^itness  that  the  iron  had  been 
taken  out  of  it,)  produced  the  desired  effect;  he  was 
bound  to  have  informed  the  public  how  the  iron  was  re- 
moved from  the  schistus,  or  to  shew  that  its  presence  was 
immaterial  On  these  grounds,  as  well  as  for  the  reasons 
given  by  my  Lord  Chief  Baron,  I  think  a  new  trial  ought 
to  be  had. 

Aldbrson,  B.— I  quite  agree  with  the  view  the  rest  of 
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the  Court  baYe  taken  in  this  case.  The  first  objection  to  &»*.  p/PiMt. 
the  yalidity  of  the  patent  arises  upon  the  ground  that  the  «-  \  *  ^ 
title  of  the  patent  is  too  general,  and  has  been,  I  think,  Dbrosns 
already  answered  satisfactorily  by  the  Court ;  and  I  cer*  fairi*. 
tainly  entertain  considerable  doubts  whether  it  is  open  to 
be  taken  on  these  pleadings.  With  respect  to  the  other 
point,  the  question  arises  on  the  Yalidity  of  the  specifica- 
tion. Now,  a  specification  must  state  one  or  more  me- 
thods which  can  be  followed,  for  the  purpose  of  accom- 
plishing and  carrying  into  effect  the  iuYention.  One  of 
the  methods  stated  in  this  case  is  the  application  of  a  fil- 
ter composed  of  charcoal,  formed  by  the  distillation  or 
carbonization  of  bituminous  schistus.  It  must  therefore 
be  shewn  that  the  purpose  will  be  accomplished  by  fol- 
lowing that  method.  It  appears,  too,  that  there  is  some  little 
doubt  entertained,  whether,  if  iron  be  present  in  the  charcoal 
formed  from  the  carbonization  of  bituminous  schistus,  the 
experiment  of  depriYing  sugar  of  colour  in  this  particular 
manner  does  not  altogether  fail.  With  respect  to  that,  on 
reading  the  notes,  I  should  haYC  entertained  some  doubt, 
but  it  is  much  more  competent  for  my  Lord  to  decide  than 
for  a  judge  who  was  not  present  at  the  trial.  Certainly^ 
if  any  admission  was  made  that  the  presence  of  iron  would 
be  a  detriment  to  the  operation,  without  confining  that 
admission  to  its  being  a  less  perfect  mode  of  exhibiting 
the  experiment  than  otherwise  would  be  the  case,  that 
undoubtedly  would  be  a  ground  for  a  nonsuit.  But  had 
it  been  shewn,  either  that  bituminous  schistus,  depriYcd 
of  iron,  could  be  n^tde  by  a  process  known  to  ordinary 
chemists  of  skill,  or  that  it  was  a  substance  capable  of 
being  ordinarily  purchased  in  the  market  as  an  article  of 
commerce,  it  would  have  been  unnecessary  to  have  shewn 
the  operation  of  separating  the  iron  from  it :  if  its  pre- 
sence in  the  bituminous  schistus  was  a  positive  detriment  to 
the  process  of  depriving  the  sugar  of  colour,  then  indeed 
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^^\^^^'  the  patent  would  fail.   Under  all  the  circumstances^  I  quite 
% — ^«L^     concur,  in  the  view  the  rest  of  the  Court  have  taken,  as  well 
DsaosHs      as  in  the  terms  on  which  this  case  ought  to  go  down  to 
Faikib.      another  jury. 

Rule  for  a  new  trial  accordingly. 


Page  r.  Hemp. 

Where  the  -l-N  this  case  SetDcU  applied  for  leave  to  enter  an  appear- 
SSuolT'iiider  ^^®»  ^^  *"  affidavit  stating  that  a  writ  of  distringas  had 
•M$tringas,9nd  been  issucd  against  the  defendant,  and  that  the  sheriff  had 

Buuie  ft  return 

that  he  has  10  rctumed  that  he  had  levied  40s.  The  plaintiff  had  applied 
tiff  if  en-  ^^^  *^  enter  an  appearance  for  the  defendant,  but  the  officer 
titled  to  enter      ^f  the  Court  refused  to  allow  him  to  do  so,  there  being  no 

an  appearancei  ° 

without  an  affi-  affidavit  from  the  sheriff's  bailiff  of  the  due  execution  of 
sheriri  bailiff    the  writ    SewcU  urged  that  there  was  nothing  either  in 

w^n^th^*"  *®  ^^  ^^  *®  2  ^*^'  *»  ^-  ^»  ®^  *"y  ^^  *®  "*^  '"'®®» 

writ  which  required  such  an  affidavit  to  be  made. 

Parke,  B. — ^The  uniformity  of  process  act,  8  WUL  4, 
c.  89, 8.  S,  directs  that  the  disiring<Ut  and  the  notice  thereto 
subscribed,  shaU  be  in  the  form  mentioned  in  the  schedule 
No.  S ;  and  the  notice  is,  that  in  default  of  the  defendant's 
appearance  within  eight  days  inclusive  after  the  return  of 
the  distringas^  the  plaintiff  will  cause  an  appearance  to  be 
entered  for  him.  The  objection  is,  that  it  does  not  appear 
that  this  notice  was  shewn  to  the  defendant ;  but  the 
sheriff's  return  is  sufficient  proof  of  the  execution  of  the 
writ.    You  are  therefore  entitled  to  enter  an  appearance. 

Motion  granted. 
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Each,  0/  PIhu, 
IS35, 

Verrall  r.  Robinson. 
XrOVER  for  a  cbuse.     VleaB— First ,  not  guilty;  inanacdon 
seamdly^  that  the  said  chaise  in  the   declaration  men-  chidMrittp-^ 
tioned  was  not,  at  the  time  of  the  supposed  conversion  ^*1***  ®°* 

'  ^^  B.  had  hired  the 

thereof  by  the  defendant  to  his  own  use,  the  property  chaiic  in  quet- 
of  the  plaindfl;  in  manner  and  form.  &c.|   and  issue  pUiiniifl;and 

At  the  trial  before  Parke,  B.,  at  the  Middlesex  Sittings  defendant,  and 
in  this  term,  the  jury  found  a  verdict  for  the  plaintiff  on  the  was  in  the  de- 
second  issue;  but  the  learned  Judge  being  of  opinion  that  ^IJ^°jJf^e 
there  was  no  evidence  of  a  conversion,  directed  them  to  f^ty  o(  London, 

it  was  attached 

find  for  the  defendant  on  the  first  issue.    It  appeared  that  by  process  out  of 

the  plaintiff  was  a  coach  manufactureri  and  the  defendant  coVt.%he 

a  livery-stable  keeper,  residing  in  LUtle  Britain,  in  the  ^{[jj'j^^^; 

city  of  London;  that  one  Banks  had  hired  the  chais^in  chaise,  bat  the 

question  of  the  plaintiff,  and  had  taken  it  to  the  defen-  jegingthatithad 

dant*8,  where  he  left  it  upon  sale,  together  witii  a  horse  of  ^^^dtodeU^^^^ 

his  own,  and  that  whilst  it  remained  in  the  defendant's  pos-  iu—Heid,  that 

-      -    _  i%    1      «■       •<«••     there  was  no  evi- 

session,  it  was  attached  by  process  out  of  the  Shenff  s  denceofacon- 
Court,  in  an  action  against  Banks.  The  plaintiff  demanded  defendant^  !he 
the  chaise  from  the  defendant,  but  the  defendant  said  it  ^^  being  at 

the  time  of  the 

had  been  seized  under  an  attachment  out  of  the  Sheriff's  demand  in  the 
Court,  and  refused  to  deliver  it  up.     The  plaintiff  made  a  h^,  and^notof 
second  application  when  Banks  was  present,  who  admitted  t^^*^***"^"'* 
that  the  chaise  was  the  property  of  the  plaintiff.    The  de- 
fendant requested  time  to  consider  whether  he  ought  to 
give  up  possession  of  it,  but  afterwards  refused  to  do  so. 
The  learned  Judge  was  of  opinion  that  this  did  not  amount 
to  evidence  of  a  conversion,  and  directed  the  jury  to 
find  their  verdict  for  the  defendant  on  the  general  issue  ; 
which  they  accordingly  did. 

Humfrey  now  moved  to  enter  a  verdict  for  the  plaintiff 
on  the  first  issue.    He  submitted  that  there  was  in  this 
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Eteh,rfpuai,  case  sufficient  evidence  of  a  conversion,  as  there  was  a 
clear  demand  and  refusal.  [Lord  Abingerf  C.  B. — The 
objection  is^  that  there  was  an  attachment  lodged  against 
the  property  out  of  the  Sheriff's  Court.]— The  att|ichmetit 
only  bound  the  defendant  not  to  deliver  the  chaise  to 
Banhst  who  was  the  defendant  in  the  action  in  the  inferior 
court ;  but  when  the  real  owner  of  the  chaise  demanded  it» 
it  was' at  the  defendant's  peril  to  refuse  to  deliver  it  op. 


Lord  Abimobr,  C.  B. — I  am  of  opinion  that  there  was 
in  this  case  no  evidence  of  a  conversion.  There  is  nothing 
to  shew  that  the  defendant  ever  intended  to  convert  the 
chaise  to  his  own  use.  It  was  attached  as  the  property  of 
BankSf  after  which  it  was  in  the  custody  of  the  law,  and 
the  defendant  bad  it  not  in  his  custody  or  power  to  deliver; 
and  he  saysi  on  its  being  demandedi  that  it  is  in  the  cus- 
tody of  the  law,  and  that  he  cannot  deliver  it* 

AhDtfisov,  B. — Although  the  chaise  was  in  the  defen- 
dant's hands,  and  upon  his  premises,  it  was  in  the  custody 
of  the  law,  and  he  could  not  deliver  it  without  a  breach 
of  the  law.  The  defendant  had  no  notice  of  its  being 
the  plaintiff's  property  until  after  it  was  in  the  custody  of 
the  law* 

Rule  refused. 


Thomas  v.  Morgan. 


C/ASE.— The  declaration  stated,  that  the  defendant, 
theretofore,  to  wit,  on  the  1st  day  of  September,  I8S3,  and 
from  thence  for  a  long  space  of  time,  to  wit,  until  and  at 


In  an  action  on 

the  case  for 

keeping  dogi, 

well  iLnowing 

them  to  be  uied 

and  accustomed 

iobitecattle,&c., 

and  which  bit  and  worried  the  plaintiiTs  cattle: — Held,  that  the  plea  of  not  guilty  puts  in  issue 

the  teienUr,  it  being  of  the  substance  of  the  issue. 

Where  the  defendant,  on  being  informed  that  his  dogs  had  bitten  the  plaintiiTs  cattle,  oflkred 
to  settle  for  them,  if  it  could  be  proved  tbat  his  dogs  liad  done  it: — Held,  that  this  was  some  evi- 
dence to  go  to  the  jury  of  the  teUnier,  though  entitled  to  but  little  weight;  bot  that  praof  that  the 
dogs  were  of  a  savage  disposition,  and  had  bitten  the  cattle  of  other  persons,  was  not  evidence  that 
the  defendant  knew  tliey  were  accustomed  to  bite  cattle. 
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Thomas 

V. 
MOROAII. 


4hc  time  of  the  damage  and  injury  to  the  said  plaintiff  aft   ^^^f^^' 

thereinafter  mentioned,  wrongfully  and   injuriously  did     s«.«^^.l.y 

keep  divers,  to  wit,  ten  dogs,  he,  the  said  defendant,  during 

all  that  time  well  knowing  that  the  said  dogs  then  were 

of  a  ferocious  and  niisclnevous  disposition,  and  used  and 

accustomed  to  attack,  chase,  bite,  worry,  and  kill  cattle ; 

which  said  dogs  afterwards,  to  wit,  on  &c.,  and  on  divers 

other  days,  &c.,  did  attack,  chase,  bite,  worry,  and  kill 

divers,  to  wit,  ten  bulls,  ten  cows,  ten  oxen,  ten  heifers, 

and  ten  steers,  of  the  said  plaintiff,  of  great  value,  to  wit, 

of  the  yalue  of  one  hundred  pounds,  by  means  whereof,  &c. 

Pleas. — First,  not  guilty. — Secondly,  that  no  dogs  of 
dog  of  him,  the  defendant,  did  attack,  chase,  bite,  worry, 
or  kill  any  bull,  cow,  ox,  heifer,  or  steer,  of  the  said  plain- 
tiff, in  manner  and  form,  &c. 

The  cause  was  tried  before  Wittiams,  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Carmarthen,  when  it 
was  proved  that  the  defendant's  dogs  had  killed  some  of 
the  plaintiff's  sheep.  It  was  also  proved,  that  these  dogs 
had  worried  the  cattle  of  other  persond,  and  were  of  a 
ferocious  disposition ;  and  that  when  the  defendant  was 
told  that  his  dogs  had  killed  the  plaintiff's  sheep,  he 
promised  to  settle  for  the  damage,  provided  it  were  clearly 
proved  that  they  had  done  it.  A  witness  of  the  name  of 
Proiheroe  also  proved  that  the  defendant's  dogs  had 
worried  his  cattle,  and  that  when  he  complained  of  it  to 
the  defendant,  he  said  he  could  not  help  it,  and  that  he 
had  ordered  his  dogs  to  be  kept  up.  This,  it  appeared, 
was  on  the  15th  of  September,  the  plaintiff's  sheep 
having  been  bitten  two  or  three  days  before.  It  was 
objecjted,  that  there  was  not  suflScient  evidence  of  the 
icienier  to  render  the  defendant  liAle ;  and  the  learned 
Judge  being  of  that  opinion,  nonsuited  the  plaintiff,  but 
gave  him  leave  to  move  to  enter  a  verdict  for  the  sum  of 
11/.  10«.,  the  value  of  the  cattle,  if  the  Court   should 

K  K  2 
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Exek.  of  Pleas,  be  of  Opinion  that  there  was  suflScient  evidence  of  the 
1836.  .     ^     ^ 

scienter. 

Chilton,  in  Easter  Term  laat,  moved  accordingly,  on 
two  grounds : — First,  that  it  was  not  necessary  to  prove  the 
scienter,  it  being  admitted  on  the  record ;  andj  seeandljff 
that  there  was  evidence  of  it  to  go  to  the  jury. 

The  second  plea  is,  that  the  dogs  did  not  bite  the 
plaintiflTs  cattle,  but  that  was  clearly  proved ;  the  learned 
Judge,  however,  thought  that  the  scienter  was  not 
proved ;  but  that,  it  is  submitted,  was  admitted  on  the  re* 
cord.  Since  the  new  rules,  all  that  is  put  in  issue  by  the 
plea  of  not  guilty  is,  whether  or  not  the  act  complained 
of  was  done.  The  rule  of  Hilary  Term,  4  W,  4,  is,  that 
''  in  actions  on  the  case,  the  plea  of  not  guilty  shall 
operate  only  as  a  denial  of  the  breach  of  duty  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant, 
«nd  not  of  the  facts  stated  in  the  inducement."  [Lord 
Abinger,  C.  B. — ^The  scienter  is  no  inducement;  it  is  the 
substance  of  the  issue.]  It  was  held  in  Frankmn  v.  The 
Earl  of  Falmouth  (a),  that,  under  the  rules  of  A  T.  4  fV.  4, 
the  plea  of  not  guilty,  to  a  declaration  in  case,  for  the 
wrongful  diversion  of  water  from  the  plaintiflTs  mill,  puts 
in  issue  the  mere /ad  of  the  diversion,  and  not  ita  wrong- 
ful character.  That  shews  that  all  that  the  general  issue 
denies  is,  the  act  done;  and  therefore,  under  the  general 
issue  in  this  case,  the  only  matter  in  dispute  is,  did  the 
defendant's  dogs  worry  the  plaintiflTs  cattle? 

Lord  Abinqer,  C.  B. — In  F^anhtm  v.  The  Earl  of 
Falmouth,  the  diversion  was  the  injury  complained  of, 
and  the  Court  held  very  properly  that  the  plea  of  not 
guilty  put  in  issue  the  mere  fact  of  the  diversion,  and  not 
the  right  to  divert.  Here,  the  scienter  is  no  inducement; 
it  is  a  part  of  the  cause  of  action.    If  it  was  proved  that 

(a)  4  Nev.  k  Man.  330. 
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the  defendant's  dogs  did  bite  the  plaintiflTs  cattle  without  i^«eA.  ^  Pleat, 
the  defendant's  knowledge  of  their  propensity,  he  would  ^ 

not  be  liable  to  an  action.  Thomas 

9. 

UoROAir. 

The  Court  refused  the  rule  on  this  point,  but  granted 
a  rule  on  the  ground  that  there  was  evidence  of  the 
scienter^  which  ought  to  have  been  left  to  the  jury, 

John  Evans  and  E.  V.  fFiUiams  shewed  cause. — There 
was  in  this  case  no  evidence  of  any  previous  knowledge 
in  the  defendant  that  his  dogs  were  accustomed  to  bite 
cattle>  and  therefore  the  nonsuit  was  right.  The  rule  of 
law  is,  that  the  scienter  must  be  clearly  proved.  The 
payment  to  Protheroe  was  after  the  plaintiff's  sheep  were 
bitten,  and  therefore  does  not  shew  any  previous  know- 
ledge ;  and  it  cannot  be  inferred  from  the  circumstance  that 
the  defendant  promised  to  settle  with  the  plaintiff  for  his 
sheep,  if  it  could  be  proved  that  his  dogs  had  killed  them, 
that  he  had  a  prior  knowledge  of  their  being  accustomed 
to  bite  cattle.  The  defendant  may  have  made  that  pro- 
mise from  motives  of  charity,  and  without  intending  to 
admit  his  liability.  In  Beck  v.  Dyson  (a),  which  was  an 
action  on  the  case  for  keeping  a  dog  which  bit  the  plain- 
tiff, Itord  EUenborough  held  that  it  was  not  suflScient  to 
shew  that  the  dog  was  of  a  fierce  and  savage  disposition, 
and  usually  tied  up;  and  that  the  defendant  promised  to 
make  pecuniary  satisfaction  to  the  plaintiff,  after  the  lat- 
ter had  been  bitten  by  the  dog.  The  scienter  is  the  gist 
of  the  action,  and  must  be  clearly  proved,  and  cannot  be 
presumed  from  the  disposition  or  the  act  of  the  dogs  them- 
selves. In  Hartley  v.  Harriman  (&),  it  was  held  that  an 
averment  in  the  declaration,  that  the  defendant's  dogs  were 
accustomed  to  bite  cattle,  was  not  supported  by  proof  that 
the  dogs  were  of  a  ferocious  and  mischievous  disposition, 
and  that  they  had  frequently  attacked  men.    That  case 

(a)  4  Camp.  198.  (h)  1  B.  &  Aid.  620. 
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'BmA*  ^^*^*  shews  chat  there  must  be  direct  evidence  of  previoui 
knowledge. 

CAilion,  and  W.  M.  James^  in  support  of  the  rule« — 
There  was  evidence  in  this  case  which  ought  to  have  been 
submitted  to  the  jury.  From  the  fact  that  the  defendant, 
on  being  informed  of  the  injury,  said,  '*  he  could  not  help 
it,  he  had  ordered  the  dogs  to  be  tied  up;"  and  his  offer- 
ing to  settle  the  matter  if  it  could  be  proved  that  his  dogs 
had  done  it,  the  jury  might  have  inferred  that  the  defen- 
dant knew  of  the  disposition  of  the  dogs.  In  Jones  v. 
Perry  {a)  f  where  the  action  was  held  maintainable,  though 
it  was  not  proved  that  the  defendant  knew  his  dogs  had 
been  used  to  bite^  Lord  Kenyan  laid  great  stress  on  the 
circumstance  that  the  defendant  had  had  his  dog  tied  up, 
and  said  that  it  shewed  a  knowledge  that  the  animal  was 
fierce,  unruly,  and  not  safe  to  be  permitted  to  go  abroad. 
In  Hartley  v.  Harriman^  it  is  said  by  Abbott^  J.  (&),  that 
in  Judge  v.  Cox  (c)  he  left  it  to  the  jury  to  say,  whether  the 
expression  used  by  the  defendant,  cautioning  a  person  not 
to  go  near  the  dog  least  hh  should  be  bitten,  was  not  evi- 
dence from  whence  they  might  infer  that  to  her  know- 
ledge the  dog  had  previously  bitten  some  person.  \Parkej 
B. — ^There  is  no  doubt  some  evidence  of  the  scienter; 
but  we  must  consult  the  learned  Judge  to  know  how  he 
intended  to  leave  the  question  to  us ;  whether  he  intended 
that  a  verdict  should  be  entered  for  the  plaintiff,  if  we 
were  of  opinion  that  there  was  some  evidence  of  the  scienter  ^ 
or  only  in  case  there  was  substantial  evidence  of  it] 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the  Court. — 
This  was  an  action  against  the  defendant  for  keeping  dogs 

(a)  2  Bip.  482.  (6)  1  B.  &  Aid.  623.  (e)  I  Stsrk.  285. 
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accustomed  to  bite  cattle,  and  which  bad  worried  and  bit  B*ek-  of  Pitu^ 
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the  plaintiff's  cattle.    After  the  cause  was  gone  through,  ^ 

and  when  the  case  was  about  to  be  submitted  to  the  jury,  Thomas 
it  was  objected,  on  the  part  of  the  defendant,  that  there  juvroam. 
was  no  sufficient  evidence  to  go  to  the  jury  of  the  scienter. 
My  Brother  WilUams  being  of  that  opinion,  nonsuited 
the  plaintiff;  but  gave  him  leave  to  move  to  enter  a  ver- 
dict for  the  sum  of  III.  10«.>  if  the  Court  should  be  of 
opinion  that  the  learned  Judge  should  have  left  the  ques* 
tion  of  knowledge  to  the  jury  on  the  facts  that  were 
proved.  Now,  upon  the  facts  proved,  it  was  urged  on 
the  part  of  the  plaintiff,  that  the  case  should  have  been 
submitted  to  the  jury,  on  the  question  as  to  whether  there 
was  evidence  of  the  scienter.  One  point  made  on  the 
argument  was,  that  a  person  of  the  ntime  of  Protheroe  had 
had  his  cattle  bitten  by  the  defendant's  dogs ;  that  the  de- 
fendant was  acquainted  with  their  savage  natpre,  and  had 
offered  Protheroe  satisfaction  for  the  injury  done  by 
them;  but  it  was  stated  that  the  transaction  in  question, 
in  which  the  plaintiff^s  cattle  were  bitten,  occurred  before 
the  transaction  with  Protheroe;  and»  on  a  careful  e^amina«- 
tion  of  the  report,  such  appeared  to  be  the  fact.  It  ap- 
peared that  the  learned  Judge  called  back  John  Jones^ 
who  proved  the  transaction  in  which  Protheroe's  cattle 
were  bitten ;  and  upon  his  examination,  it  appears  upon 
the  report,  that  this  transaction  did  not  take  place  before 
the  pluntiff's  cattle  were  bitten.  We  have  consulted  the 
learned  Judge,  and  find  that  he  is  satisfied  of  that  fact, 
and  therefore  there  is  an  end  to  that  part  of  the  case.  It 
was  also  submitted,  that  the  very  disposition  of  the  dogs 
themselves,  their  practice  and  habits,  they  having  bitten 
other  persons'  cattle,  ought  to  have  been  left  to  the  jury, 
without  further  evidence,  to  shew  that  the  defendant  must 
have  been  aware  of  it.  We  are  clearly  of  opinion,  that  in 
this  respect  there  was  no  case  to  go  to  the  jury;  so  the 
learned  Judge  thought,  ami  we  concur  in  that  opinion. 
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Sxeh.o/PkaM,  It  was  again  submitted  that  there  was  an  offer  on  the 
part  of  the  defendant  (and  which  was  proved  on  the 
trial)  of  a  compromise,  after  the  plaintiff's  cattle  bad  been 
bitten,  in  which  the  defendant  said  he  would  settle  with  the 
plaintiff  for  the  cattle  which  had  been  killed.  The  wit* 
ness  said,  "  I  told  him  his  dogs  had  killed  three  of  the 
plaintiff's  cattle,  when  he  said,  if  they  had  done  it  he 
would  settle  for  it."  It  was  argued  that  this  ought  to 
have  been  allowed  to  go  to  the  consideration  of  the  jury ; 
that  the  ready  admission,  that)  if  the  dogs  had  been  guilty 
of  inflicting  this  injury,  he  would  settle  for  it,  was  an  ac- 
knowledgment that  he  knew  he  was  liable  in  point  of  law 
for  any  damage  done  on  account  of  their  savage  disposi- 
tion ;  and  that  appears  to  the  Court  to  be  a  position  which 
ought,  strictly  speaking,  to  have  been  submitted  to  the 
jury.  But  upon  looking  at  the  terms  in  which  the  learned 
Judge  has  referred  the  question  to  the  consideration  of 
the  Court,  a  doubt  occurred  to  us  whether  the  point  was 
ever  suflSciently  brought  to  the  attention  of  the  Judge,  or 
whether  he  was  called  upon  to  leave  that  as  a  question  for 
the  jury.  The  words  in  which  the  learned  Judge  makes  his 
report  are  these  :— ''I  thought  there  should  be  some  proof 
of  the  defendant's  knowledge  of  the  mischievous  nature  of 
the  dogs  at  the  time  of  the  mischief,  aqd  the  question  is, 
whether  there  was  any  such  knowledge.  Here  Mr.  Chilian 
contended,  that  knowledge  might  be  inferred  from  the  acts 
of  the  dogs.  I  thought  otherwise,  directed  a  nonsuit,  and 
gave  him  leave  to  move."  It  is  clear  from  the  Judge's 
notes  that  the  question  has  not  been  left  to  the  jury, 
whether  the  offer  of  compromise  was  not  an  admission  of 
his  liability;  and  the  learned  Judge  who  tried  the  cause 
informs  us,  that  he  has  no  recollection  of  being  called  on 
to  leave  it  to  the  jury.  Now,  certainly,  the  Court  think, 
strictly  speaking,  and  we  all  concur  in  that  opinion,  that 
the  evidence  ought  to  have  been  submitted  to  the  jury ; 
but  that  it  ought  to  have  been  submitted  to  them  with  a. 
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atronff  observation  in  favour,  of  thie  defendant  Lord  MmcIl  of  Pitak, 
EUenboraugh  thought  it  entitled  to  so  little  weight,  that 
he  refused  to  leiave  it  to  a  jury.  But  though  we  think, 
strictly  speaking,  it  is  a  fact  to  go  to  the  jury,  yet  it  ought 
to  have  little  or  no  weight  at  all  with  them,  for  the  offer 
may  have  been  made  from  motives  of  charity,  without  any 
admission  of  liability  at  alL  We  think,  therefore,  that  we 
cannot  in  this  case  direct  a  verdict  for  the  plaintiff;  and 
it  seems  to  us  that  we  ought  not  to  send  the  case  down  to 
a  new  trial,  when  the  fact,  if  it  had  been  submitted  to  the 
jury,  ought  to  have  been  submitted  with  such  strong  ob- 
servations as  to  make  it  very  improbable  that  they  would 
find  for  the  plaintiff.  We  therefore  think  that  the  non- 
suit  ought  not  to  be  disturbed. 

Rule  discharged. 


Dob  d.  Edmunds  and  Another  v.  Luwellin  and 
Another. 

X  HIS  was  an  action  of'  ejectment,  tried  before  Patte-  when  Undi 
«oit,  J.,  at  the  last  iStimmer  Assizes  for  the  county  of  Af on-  ^yo^J^rt- 
mouih;  when  the  jury  found  a  special  verdict,  as  follows:  roUjaccording 

to  the  cuf  toon  of 

— That  WiUiam  Edmunds  and  John  Edmunds,  on  the  1st  the  manor,  they 

of  March ^  1825,  demised  the  premises  in  question  ix}John  ^^Tthess 

Doe^  &c. ;  that  the  several  before-mentioned  premises,  from  2jjj,^'h*th^'* 

time  whereof  the  memory  of  man  runneth  not  to  the  con«  are  not  held  ai 

lord. 

By  the  fpedal  Terdict  it  waf  found,  that,  prerioui  to  the  passing  of  the  55  Ow,  3,  c.  199,  there 
did  not  appear  upon  the  oourt-rolls  of  the  manor  any  entry  of  a  surrender  of  lands,  parcel  of  the 
manor,  and  held  by  copy  of  court-roll  thereof,  to  such  uses  as  should  be  declared,  by  the  last  will 
of  the  person  making  such  surrender,  had  ever  been  made : — HM,  notwithstanding,  that  they 
were  within  the  above  statute. 

Qumrt,  whether  a  negative  eostom  that  oopyhold  lands,  surrendered  to  the  use  of  a  will,  should 
not  pass  thereby,  is  good  ? 

A  testator  devised  all  the  rest,  residue,  and  remainder  of  his  estate  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever  the  same  might  be :— •  A/tf,  that  the  words  of  this  devise  were 
sufBcient  to  pass  the  copyhold  estate;  and  that  a  copyhold  estate  would  pass  by  a  general  devise 
of  real  estate,  although  the  devisor  had  made  no  surrender  to  the  use  of  his  wiU. 


Llbwbllin. 
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tnury,  have  been  and  still  are  within  and  part  and  paitd 
of  the  manor  ofAbercarne^  in  the  county  oiMomMfM^nA 
customary  tenements  thereof;  and  during  all  thst  time 
have  been  held  and  been  demised  and  demisable  by  copy 
of  court-roll,  according  to  the  custom  of  the  said  manor, 
but  not  at  the  will  of  the  said  lord  of  the  said  manor;  and 
they  further  say,  that  one  Viah  Edmunds^  being  seised  in 
fee  of  and  in  the  premises  aforesaid,  on  the  10th  of  D^ 
eember,  in  the  year  of  our  Lord  1771 ,  at  a  court  then  held 
in  and  for  the  said  manor,  surrendered  according  to  the 
custom  of  the  said  manor,  into  the  hands  of  the  lady  of  the 
said  manor,  by  the  acceptance  of  her  deputy-eteward,  the 
premises  aforesaid,  being  the  premises  hereinafter  men- 
tioned,  and  being  the  premises  for  the  recovery  of  the 
term  whereof  the  said  ejectment,  as  to  the  first  coonC 
thereof,  is  brought,  to  the  use  and  behoof  hereinafter  men- 
tioned; and  at  the  same  court  the  said  lady  granted  the 
aforesaid  premises,  with  the  appurtenances,  by  copy  of 
court-roll,  io  Henry  Edmunds^  his  heirs  and  assigns  for 
ever,  according  to  the  custom  of  the  said  manor,  by  and 
under  the  yearly  rent  of  \s.  5</.,  and  other  rents  and  8e^ 
vices  therefore  anciently  due,  and  of  right  accustomed  to 
be  paid  and  performed.  And  the  said  Henry  Edmunds 
then  and  there  gave  to  the  said  lady,  as  a  fine  for  such 
his  estate  in  the  premises.  Is,  Sd.,  and  did  his  fealty,  and 
was  admitted  tenant  thereof.  And  the  jurors  aforesaid 
further  say,  that  the  entry  on  the  court-rolls  of  the  said 
manor  of  such  surrender  and  admittance  is  as  follows; 
that  is  to  say, 
"  Manor  of  1  The  court  baron  of  Mary  Burgh,  widow, 
Abercame.j  mother  and  guardian  to  Charles  Henry 
Burgh,  esquire,  an  infant,  lady  of  the  said  manor,  held  at 
the  dwelling-house  of  Mary  Wittiams,  spinster,  situate  at 
New  Bridge,  in  and  for  the  said  manor,  on  Tuesday  the 
lQ\h  Hsiy  oi  December,  1771,  before  Robert  Btandfard, 
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gendemani  deputy  to  Charles  Hdlfpernny,  gentleman,  chief  J^^  rf.^u^t 
steward  of  the  said  manor,  and  William  John^  Edward 
John,  and  Richard  William^  homagers  there. 

To  this  court  came  Viah  Edmunds,  of  the  parish  of 
MffnyddysloynCt  in  the  county  of  Monmouth^  widow,  a 
customary  tenant  of  the  said  manor,  in  her  own  proper 
person,  and  surrendered  into  the  hands  of  the  lady  of  the 
said  manor,  by  the  acceptance  of  her  said  deputy-steward, 
two  customary  messuages  or  tenements,  three  bams,  one 
cow-house,  and  several  pieces  or  parcels  of  customary 
land,  commonly  called  or  known,  &c. ;  [here  followed  a  de-' 
scription  of  the  premises] ;  and  all  her  estate,  right,  title, 
interest,  property,  claim,  and  demand  whatsoever,  of,  in, 
or  to  the  said  premises,  and  every  or  any  part  thereof; 
and  the  reversion  and  reversions,  remainder  and  remain- 
ders thereof,  to  the  use  and  behoof  of  Henry  Edmunds ^ 
of  the  parish  of  Mynyddysloyne  aforesaid,  gentleman, 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of 
the  said  manor ;  to  which  said  Henry  Edmunds^  the  lady, 
by  her  said  deputy-steward,  granted  seisin  thereof;  to 
have  and  to  hold  the  said  premises,  with  the  appurtenances, 
unto  the  said  Henry  Edmunds,  his  heirs  and  assigns  for 
ever,  according  to  the  custom  of  the  said  manor,  by  and 
under  the  yearly  rent  of  Is.  Bd.,  and  other  rents  and  ser- 
vices therefore  anciently  due,  and  of  right  accustomed  to 
be  paid  and  performed.  And  the  said  Henry  Edmunds 
hath  given  to  the  lady,  as  of  fine  for  such  his  estate  and 
entry  in  the  premises,  1«.  5(/«,  and  hath  done  his  fealty  to 
the  lady,  and  is  admitted  tenant  thereof.'* 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  the  said  Henry  Edmunds,  having  been 
so  admitted  as  aforesaid,  and  being  seised  of  an  estate  in 
fee  simple  in  possession,  of  certain  freehold  premise* 
within  the  manor,  did  afterwards,  on  the  Snd  day  of  No* 
vembsTf  1815,  make  and  publish,  in  the  presence  of  two 
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•  ^^j^^'^'  witnesses,  his  last  will  and  testament  in  writing,  as  fol- 
lows:— 

''  In  the  name  of  God,  amen.  I,  Henry  Edmundsy  of 
the  parish  of  Mynyddysloyne,  in  the  county  of  MonmotUh, 
gentleman,  being  of  sound  and  disposing  mind,  memory, 
and  understanding,  but  mindful  of  my  mortality,  do  make 
this  my  last  will  and  testament  in  manner  and  form  fol- 
lowing,  that  is  to  say: — I  gjve  and  bequeath  unto  my 
daughter  Maria  Edmundt^  VXiL\  I  also  give  and  be- 
queath unto  my  daughter  Catherine  Edmunds,  the  like 
sum  of  100/. ;  and  unto  my  daughter  Sarah  Edmunds^  the 
like  sum  of  100/.;  which  said  several  sums  or  legacies  I 
do  hereby  direct  to  be  paid  unto  my  said  daughters  re- 
spectively, by  my  eldest  son  Henry  Edmunds,  out  of  my 
freehold  estate,  when  and  as  they  shall  severally  and  re- 
spectively attain  their  ages  of  twenty-one  years,  or  be 
married,  which  shall  first  happen;  and  in  case  any  or 
either  of  my  said  daughters,  Maria,  Catherine,  and  Sarah, 
shal)  happen  to  die  before  her  or  their  attaining  their  re- 
spective ages  of  twenty-one  years  and  unmarried,  then  I 
give  and  bequeath  the  share  and  respective  shares  of  her 
or  them  so  dying,  unto  the  survivors  or  survivor  of  them. 
I  also  give  and  bequeath  unto  my  said  daughters,  Maria, 
Catherine,  and  Sarah,  and  unto  my  youngest  daughter, 
Viah  Edmunds,  four  feather-beds  and  bed-linen,  four 
chaff-beds,  four  tea-trays,  four  silver  sugar-tongs,  twenty- 
four  silver  tea-spoons,  twelve  brass  candlesticks,  four  silver 
punch-ladles,  four  sets  of  fire-irons,  twenty-four  knives 
and  forks,  seven  mahogany  chairs,  two  square  tables,  and 
two  round  tables,  equally  to  be  divided  between  them  as 
they  shall  severally  and  respectively  attain  their  ages  of 
twenty-one  years,  or  day  or  days  of  marriage,  or  imme- 
diately after  the  death  of  my  beloved  wife,  Joan  Edmunds, 
which  shall  first  happen.  I  also  give  and  bequeath  unto 
my  said  daughter  Maria,  one  large  looking-glass,  and  one 
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silver  cream-jug;  and  I  also  give  and  bequeath  unto  my  ^^:M/^*^' 
said  daughter  Viah,  one  dresser,  with  all  the  articles 


thereon  and  thereunto  belonging.  I  also  give  and  be- 
queath unto  my  son  Edmund  Edmunds,  my  new  clock, 
desk,  and  book-case.  I  also  give  and  bequeath  unto  my  i,|,kwblli!<. 
son  John  Edmunds,  my  best  silver  watch  and  one  silver 
tankard.  I  also  give  and  bequeath  unto  my  son  William 
Edmunds,  my  other  silver  watch  and  one  silver  tankard. 
'  **  AH  the  rest,  residue,  and  remainder  of  tny  estate  what^ 
soever  and  wheresoever,  and  of  what  nature,  kind,  and 
quality  soever  the  same  may  be,  and  not  hereinbefore 
given  and  disposed  of,  after  the  payment  of  my  debts  and 
funeral  expenses,  and  the  expense  of  proving  this  my 
will,  I  hereby  give  and  bequeath  unto  my  dear  wife,  the 
said  Joan  Edmunds,  whom  I  hereby  make,  ordain,  con- 
stitute and  appoint,  together  with  my  friends,  JbAn  Evans, 
of  Penygam,  and  William  Jones,  of  Mynyddysloyne,  exe- 
cutrix and  executors  and  trustees  of  this  my  will,  for  the 
benefit  of  my  children ;  and  hereby  revoking  all  former 
will  and  wills  by  me  at  any  time  heretofore  made,  I  do 
declare  this  to  be  my  last  will.  In  witness  whereof  I  have 
hereunto  set  my  my  hand  and  seal,  this  second  day  of  No* 
vember,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifteen. — Henry  Edmunds,  L.  S"  **  Signed,  sealed,  pub- 
lished, and  declared  by  the  said  testator,  Henry  Edmunds^ 
as  and  for  his  last  will  and  testament,  in  the  presence 
of  us,  who,  at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto  subscribed  our 
names  as  witnesses  thereto.  —  Lewis  Isaac,  Daniel 
Edwards.*" 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  say,  that  the  said  premises  in  the  first  count  of 
the  within  declaration  mentioned,  and  all  other  laftds 
and  tenements  being  within  and  part  and  parcel  of  the 
said  manor,  and  held  by  copy  of  court-roll  thereof,  have. 
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.Bxeh,ofPhaM,  from  time  whereof  the  memory  of  man  runneth  not  t9 
the  contrary!  passed  by  surrender  and  admittance. 

And  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do 
further  sayi  that»from  time  whereofthe  memory  of  man  run- 
neth not  to  the  contrary,  customary  courts  have  been  holden 
in  and  for  the  siud  manori  at  which  the  tenants  of  the  said 
manor,  holding  their  lands  by  copy  of  court-roll  thereof, 
do  suit;  and  that,  by  the  custom  of  the  said  manor,  th^ 
said  tenants  are  sworn  of  the  homage,  and  that  fines  are 
paid,  and  fealty  performed,  by  all  persons  who  are  ad- 
mitted to  any  lands,  being  part  or  parcel  of  the  said 
manor ;  and  that  a  heriot  of  the  best  beast  is  payable  on 
the  death  of  every  tenant  of  the  said  manor,  holding  his 
lands  by  copy  of  court-roll  thereof.  And  also  that  the 
widow  of  every  such  tenant  is  entitled,  as  her  free-bench 
for  the  term  of  her  life,  to  the  whole  of  the  lands,  being 
part  and  parcel  of  the  same  manor,  and  held  by  copy  of 
court-roll  thereof,  of  which  her  husband  died  seised. 
And  further,  that  by  the  custom  of  the  same  manor,  the 
mines  and  minerals  under  the  lands  of  the  tenants  of  the 
same  manor,  being  part  and  parcel  of  the  same  manor, 
and  held  by  copy  of  court-roll  thereof,  cannot  be 
worked  without  the  licence  of  the  lord  of  the  manor,  by 
whose  lessees,  being  tenants  of  the  said  lands,  the  said 
mines  and  minerals  are  worked*  And  the  jurors  afore* 
said  further  say,  that  previous  to  the  passing  of  an  act 
of  Pairliament,  in  the  55th  year  of  the  reign  of  his  late 
Majesty  King  George  the  Third,  to  remove  certain  diffi* 
culties  ill  the  disposition  of  copyhold  estates. by  will, 
there  does  not  appear  upon  the  court-rolls  of  the  said 
manor  any  entry  of  a  surrender  of  lands,  being  part  and 
parcel  of  the  said  manor,  and  held  by  copy  of  court-roll 
thereof,  to  such  uses .  as  should  be  declared  by  the  last 
will  and  testament  of  the  person  making  such  surrender, 
^ad  ever  been  made ;  but  that  since  the  passing  of  the  said 
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act/  lands,,  being  part  and  parcel  of  the  said  manor,  and 
held  by  copy  of  court*rolI  thereof^  have  been  surrendered 
to  such  uses  as  should  be  declared  by  the  will  and  testa- 
ment of  the  person  making  such  surrender. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  say,  that  the  said  Henry  Edmunds  did  not,  at  any 
time,  surrender  the  said  tenements  in  the  first  count 
of  the  within  declaration  mentioned.  And  they  further 
say,  that  the  said  Henry  Edmunds  died  on  the  24th  day 
of  December,  1815,  and  after  the  passing  of  the  said  act 
of  Parliament,  without  having  altered  or  revoked  hia  said 
will,  entitled  to  the  premises  in  the  first  count  of  the  witbr 
in  declaration  mentioned,  for  the  estate  hereinbefore 
mentioned,  leaving  a  widow,  the  said  Joan  Edmunds,  and 
three  sons,  him  surviving:  and  that  the  said  William 
Edmunds  and  John  Edmunds  are  the  two  younger  sons 
of  the  said  Henry  Edmunds. 

And  the  jurors  further  say,  that  the  lands,  being  part 
and  parcel  of  the  said  manor,  and  held  by  copy  of  courtr 
roll  thereof,  descend,  according  to  the  custom  of  gavet 
kind,  to  all  the  sons  of  a  tenant  dying  seised  thereof. 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
further  say,  that,  at  a  court  baron  and  customary  court, 
held  in  and  for  the  said  manor,  on  the  28th  day  of  Feb^ 
ruary,  1821,  the  said  Joan  Edmunds  was,  according  to  the 
custom  of  the  said  manor,  admitted  tenant,  as  well  to  the 
premises  in  the  first  count  of  the  within  declaration  men- 
tioned, as  to  all  other  lands  and  tenements,  being  part  and 
parcel  of  the  said  manor,  and  held  by  copy  of  court-roU 
thereof,  of  which  the  said  Henry  Edmunds  died  seised, 
or  to  which  he  was  entitled,  to  hold  all  the  said  premises 
unto  her,  the  said  Joan  Edmunds,  her  heirs  and  assigns 
for  ever :  and  that  the  entry  of  such  admittance  appearing 
upon  the  court*rolls  of  the  said  manor  is  as  follows,  that 
is  to  say:— 
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Exch.  ^PUoM,  **  Manor  of  >  The  court  baron  and  customary  court  of 
Abercarne.y  George  Maule,  Joseph  Kay^  and  John 
LleweUin^  esquires,  lords  of  the  said  manor^  held  in  and 
for  the  said  manori  on  Wednesday^  the  S8th  day  of  Felh 
Llewblliw.  ^^^^^tfi  1821,  by  and  before  me,  David  WiUiams,  gentle- 
man, steward  of  the  said  manor,  and  WiWam  Edmunds 
and  Philip  David,  homagers,  then  and  there  present. 

"  To  the  court  came  Joan  Edmunds,  of  the  parish  of 
Mynyddysloyne,  in  the  county  of  Monmouth,  widow,  and 
prayed  to  be  admitted  tenant  of  and  to  all  that  one  close 
and  parcel  of  land^  called  &c. ;  [here  followed  a  description 
of  the  premises] ;  and  the  reversion  and  reversions,  re- 
mainder and  remainders  thereof.  And  the  said  lords,  by 
their  said  steward,  to  the  said  Joan  £<fmtciiib,  hath  granted 
seisin  thereof,  to  have  and  to  hold  the  said  premises,  with 
their  appurtenances,  unto  the  said  Joan  Edmunds,  her 
customary  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  manor,  by  and  under  the  yearly  rent 
of  ,  and  other  rents  and  services,  therefore  an- 

ciently due,  and  of  right  accustomed  to  be  paid  and  per- 
formed ;  and  the  said  Joan  Edmunds  hath  given  to  the 
lords,  as  a  fine  for  such  her  estate  and  entry  in  the  said 
premises,  and  hath  done  her  fealty  to  the  lords, 

and  is  admitted  tenant  thereof/' 

And  the  jurors  aforesaid  further  say ,  that,  at  the  said  last- 
mentioned  court  baron  and  customary  court,  the  said 
Joan  Edmunds,  so  admitted  tenant  of  the  said  premises 
in  the  within-written  declaration  mentioned,  did  surrender 
the  same  into  the  hands  of  the  lord  of  the  said  manor, 
according  to  the  custom  thereof,  to  the  use  of  one  Henry 
Mosiyn,  his  customary  heirs  and  assigns  for  ever;  to  whom 
the  said  lords  did,  at  the  same  court,  grant  admittance 
thereof;  but  whether  or  not  upon  the  whole  matters 
aforesaid,  by  the  jurors  aforesaid  in  form  aforesaid  found, 
the  said  defendants  are  guilty  of  the  trespass  and  eject- 
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ment  in  the  within-mentioned  first  county  the  jurors  afore-  iB^**  </  ^<«"» 
said  are  altogether  ignorant,  and  therefore  they  pray  the 
advice  of  the  Court  of  our  lord  the  King,  before  the 
Barons  of  his  Exchequer;  and  if,  upon  the  whole  matter 
aforesaid,  it  shall  seem  to  the  said  Court,  that  the  said 
defendants  are  guiky  of  the  trespass  and  ejectment  last 
mentioned,  then  the  jurors  aforesaid,  upon  their  oath  afore- 
said, say  that  the  said  defendants  are  guilty  thereof,  in 
manner  and  form  as  the  said  John  Doe  hath  within  thereof 
complained  against  them ;  and  in  that  case  they  assess  the 
damages  of  the  said  John  Doe,  on  occasion  of  the  said 
trespass  and  ejectment,  besides  his  costs  and  charges,  by 
him  about  his  suit  in  his  behalf  expended,  to  one  shilling; 
and  for  these  costs  and  charges,  to  forty  shillings.  But  if, 
upon  the  whole  matters  aforesaid,  it  shall  seem  to  the  said 
Court,  that  the  said  defendants  are  not  guilty  of  the  tres- 
pass and  ejectment  in  the  said  first  count  mentioned,  then 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  say;  that 
the  said  defendants  are  not  guilty  thereof,  &c.,  &c. 

12.  V.  Bichardif  for  the  lessors  of  the  plaintifi; — There 
are,  in  this  case,  three  questions  for  the  consideration  of 
the  Court.  The  Jirei  is,  whether  these  lands  are  copy- 
hold lands;  secondly ,  if  they  are  so,  is  there  in  this  ma- 
nor any  custom  to  devise  lands  by  will.  If  either  of  these 
questions  are  determined  in  the  negative,  then  the  statute 
65  Geo.  3,  c.  19S,  s.  1,  which  provides  for  the  case 
where  there  is  no  surrender  to  the  use  of  a  will,  will  not 
afiect  the  question.  The  third  question,  in  the  event 
of  this  Court  deciding  these  two  points  against  the  plain- 
tiflP,  will  be,  whether  the  will  in  question  is  sufficient  to  pass 
the  copyhold  estate. 

First. — ^The  lands  in  question  are  not  copyhold  lands,  not 
being  held  at  the  will  of  the  lord.  All  the  authorities  on 
this  subject  shew,  that  if  the  lands  are  not  held  at  the  will 
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Bxek.^ Pleas,  of  the  lord|  they  are  not  copyholdsi  howeyer  in  other 
respects  the  tenure  may  be  of  a  copyhold  nature*  Thus, 
in  Smith  y.  Page  (a),  it  is  said,  that  '*  whaterer  may  pass 
by  surrender  in  the  lord's  court,  secundum  cansuetudi' 
nem  manerii,  but  not  secundum  eobmMem  dominie  is  not 
copyhold."  So,  in  Littleton,  s.  78,  the  definition  of  a 
copyhold  is  thus  given — **  Tenant  by  copy  of  court-roll 
is,  as  if  a  man  be  seised  of  a  manor,  within  which  manor 
there  is  a  custom,  which  hath  been  used  time  out  of  mind 
of  man,  that  certain  tenants  within  the  same  manor  have 
used  to  have  lands  and  tenements,  to  hold  to  them  and 
their  heirs  in  fee  simple^  fee  tail,  or  for  term  of  Hfe,  &g.,  at 
the  wiU  of  the  lord,  according  to  the  custom  of  the  same 
manor."  And,  in  the  notes  to  the  words  **  at  the  will  of 
the  lord,**  Co.  Lit.,  note  885  to  page  58.  a.,  it  is  said, 
"  Nota,  these  words,  ad  eoluntatem  domini,  are  material  to 
express  copyhold ;  for  if  these  words  be  omitted  in  plead- 
ing, it  shall  be  intended  that  the  estate  is  a  customary 
freehold*  M.  7  Car,  B.  R.  Crook,  n.  7,  Hughes*s  case. 
Hale,  MSS:'  And  in  Rowden  v.  Malster  (b),  it  was  held, 
that  copyholds  could  not  be  entailed,  because  copyholders, 
at  the  time  of  making  the  statute  of  Westminster  the  se- 
cond, de  donis  conditionalibus,  and  for  diyers  years  afker^ 
were  only  tenants  at  the  will  of  the  lord,  and  the  lord 
might  haye  ousted  them,  and  they  had  no  remedy,  unless 
in  Chancery.  In  Rogers  r.  Bradley  (e),  which  was  an  ac- 
tion of  replevin,  the  defendant  made  conusance,  that  Jo- 
seph  Mark,  diu  ante,  &c.,  was  seised  in  fee  of  a  close 
called  Underway^  part  of  the  manor  o(  lAseard,  of  which 
the  place  where  was  and  is  parcel,  according  to  the  cus- 
tom of  the  manor,  and  stated  a  survender  in  Court  ac- 
cording to  the  custom  of  the  manor.    The  plaintiff  repUed 

(0)  Comb.  387.  (6)  Cro.  Car.  4d 

(e)  2  Ventr.  143. 
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natter  which  was  friyolous ;  to  which  there  was  a  demur-  E*ek.  ^Pirot, 

1836 
rer,  but  the  Court  gave  judgment  for  the  plaintiff^  *'  be- 
cause the  oonusans  was  insufficient ;  for  the  lands  where- 
upon the  distress  was  taken,  being  freehpld,  (for  so  they 
most  be  taken  to  be,  though  it  is  shewn  that  ^urifc  was 
seised  according  to  the  custom  of  the  manor,  because  ii  is 
nai  said  at  the  will  of  the  lord),  could  not  be  conveyed  by 
surrender  in  Court  and  an  admittance,  without  an  espe- 
cial custom  to  pass  them  in  that  form;  and  it  is  not  enough 
to  say,  that  be  surrendered  them  secwsdam  consuetudinem 
mamerii,  but  the  custom  should  have  been  fully  set  forth.'* 
So»  in  BtowiCm  ease  (a),  it  is  said,  ''  but  the  heir  cannot 
plead,  that  his  father  was  seised  in  fee  at  the  will  of  the 
lord,  by  copy  of  court-roll  of  such  a  manor,  according  to 
the  custom  of  the  manor,  and  that  he  died  seised,  and 
that  the  same  descended  to  him;  for  in  truth  such  interest 
is  but  a  particular  interest  at  will,  in  judgment  of  law, 
although  it  is  descendible,  as  bath  been  said,  by  custom; 
for  be  is  tenant  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor."  '  In  Crowiher  ▼•  Oldfield  (6),  which 
was  an  action  on  the  case,  for  inclosing  a  common,  the 
declaration  stated,  that  the  plaintiff  was  seised  in  fee  of 
and  in  one  messuage  and  ten  acres  of  land,  with  the  ap- 
purtenanees,  in  iV.,  parcel  of  the  manor  of  )F.,  and  holden 
by  copy  of  court-roll  of  that  manor,  as  a  customary  te^ 
nant  in  fee  simple,  according  to  the  custom  of  the  same 
manor.  Upon  not  guilty  pleaded,  the  plaintiff  obtained 
a  verdict;  but  Mpon  motion  in.  arrest  of  judgment,  the 
Court  oi Common  P/i^of  gave  judgment  for  the  defendant; 
and  altbottgh  the  judgment  was  reversed  oo  a  writ^of  error, 
the  ground  is.  stated  by Ho^,  C.  J.,  to  have  been,  that  the 
fault  in  the  declaration  was  helped  by  the  verdict ;  but  he 
adds,  **  It  should  have  been  said,  indeed,  that  the  tene- 


(a)  4  Rep.  226.  {J>)  2  Ld.  Raym.  1225. 
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*"*iM6^'^'  ments  were  held  at  the  will  of  the  lord,  according  to  the 
custom,  of  the  manori  to  have  them  appear  fully  to  have 
been  copyhold ;  but  unless  they  be  copyhold,  it  is  impos- 
sible this  ^nding  can  be  true."  In  Gale  ▼.  Noble  (a),  it 
is  said,  that,  ^'upon  a  trial  at  bar,  in  ejectment  for  lands^ 
parcel  of  the  manor  of  Corsham  in  Wilis,  which  by  very 
ancient  books  of  that  manor  appeared  to  be  parcel  of  the 
Duchy  of  Camwall^  and  still  passed  by  surrender  and 
copy  of  court-roll,  but  yet  are  not  copyhold,  because  it 
did  not  appear  that  on  any  of  the  rolls  or  copies  pro-< 
duced,  they  were  granted  ad  voluntatem  domim  manerU, 
but  only  eeeundm/i  eonsuetudinem  manerii;  therefore,  it 
was  resoWed  by  the  Court,  that  these  lands  are  not  copy- 
hold, but  a  customary  freehold."  [Alderson  B.,  here  re- 
ferred to  Brooke*s  Abridgment,  tit.  Tenani  per  copie-  de 
Court-roh  Sfc.^pl  SS,  and  Blaeisione's  Law  Traeie,  VoL 
1,  p«  1S7.]  The  case  of  Doe  d.  Rea^  r.  Hmiington  {b), 
shews,  that  estates  of  this  kind  in  the  North  of  England^ 
are  not  customary  estates,  nor  freehold,  but  fall  under  the 
same  general  consideration  as  copyholds,  though  alienable 
by  bargain  and  sale  and  admittance  thereon,  and  not 
holden  at  the  will  of  the  lord.  So,  in  BurreU  ▼•  Dodd  (e), 
it  was  held,  that  the  customary  tenements  in  the  North  of 
Englafid,  which  s,te  parcels  of  the  respective  manors  in 
which  they  are  situate,  and  descendible  from  ancestor  to 
heir  by  the  hereditary  right  called  **  tenant  right,"  and 
held  of  the  lord  according  to  the  custom,  were  not. within 
the  statutes  of  partition,  31  Hen.  8,  c.  I,  and  32  Hen.  8, 
c.  82.  That  decision  proceeded  on  the  ground,  that  the 
lands  were  neither  customary  freeholds  nor  copyholds,  but 
of  a  peculiar  description.  Lord  C.  B.  Gilbert  lays  it  down 
in  his  Treatise  an  Tenures  (d),  that  '*  a  copyholder  can- 

(0)  Carthew,  432.  (e)  3  Bos.  &  Pull.  378. 

(1)  4  East,  270.  {d)  Oilb.  on  Tenures,  p.  157. 
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not  transfer  his  estate  but  by  surrender;  the  reason  is,  he  Are*.  9f  p/#m, 

has  only  an  estate  at  will.**    And  Mr.  Serjeant  WilKavMt 

in  a  note  to  the  words  '*  at  the  will  of  the  lord/'  says  (a); 

*'  These  words  are  essential,  for  it  is  held  to  be  fatal  to 

say,  that  the  lands  were  demisable  by  copy  of  the  rolls  of 

the  Courti  without  adding,  ai  the  will  of  the  lord."'    And 

HiUv.  Bolion(b)  is  cited;  and  he  adds,  *'  If  these  words 

be  omitted,  it  will  be  intended  an  estate  in  fee  at  common 

law.**    If  this  estate  be  not  copyhold,  it  is  of  no  conse-^ 

qaence  what  the  nature  of  it  is,  as  the  statute  applies  to 

copyholds  only. 

Secondly. — Even  supposing  that  they  are  copyhold, 
they  are  not  affected  by  the  statute  55  6«o«3,  c.  19i{,  it  not 
having  been  found  by  the  special  verdict,  that  there  was 
any  custom  in  this  manor  to  surrender  to  such  uses  as 
should  be  declared  by  wilK  The  statute  recites,  that 
''  whereas,  by  the  customs  of  certain  manors,  copyhold 
estates  of  such  manors  pass  by  the  last  will  and  testament 
of  the  copyhold  tenants  thereof,  declaring  the  uses  of  surr 
renders  made  for  that  purpose ;  and  whereas  much  incon- 
venience has  arisen  from  the  necessity  of  making  such 
surrenders;''  and  it  enacts,  **  that  in  all  cases,  where  by 
the  custom  of  any  manor  in  England  or  Ireland,  any  copy«> 
hold  tenant  of  such  manor  may  by  his  or  her  last  will  and 
testament  dispose  of  or  appoint  his  or  her  copyhold  tone* 
ments,  the  same  having  been  surrendered  to  such  uses  as 
should  be  declared  by  such  last  will  and  testament,  every 
disposition  or  charge  made  or  to  be  made  by  any  such  last 
will  and  testament,  by  any  person  who  shall  die  after  the 
passing  of  this  act,  of  any  such  copyhold  tenements,  or  of 
any  right,  title,  or  interest  in  or  to  the  same,  shall  be  a^ 
valid  and  effectual  to  all  intents  and  purposes,  although 
no  surrender  shall  have  been  made  to  the  use  of  the  last 
will  and  testament  of  such  person,  as  the  same  would  have 

(a)  \  Saund.d48.  (h)  2  Lutnr.  1166,  1171.      ' 


516  CA8£S  IN  THE  BXCH£QUKR| 

Exeh.ofPi9ait  been '  if  a  surrender  had  been  made  to  the  use  of  such 
will."  But  by  the  third  section  of  the  act  it  is  provided, 
that  nothing  in  the  act  shall  be  construed  "  to  render 
Talid  and  effectual  any  devise  or  disposition  of  any  copy- 

Llbweliiii.  ^^^  landsi  tenements^  or  hereditaments,  or  of  any  right, 
title,  or  interest,  in  or  to  any  copyhold  lands,  &c.,  which 
would  be  invalid  or  ineffectual,  if  a  surrender  had  been 
made  to  the  use  of  the  last  will  and  testament  of  the  per* 
son  attempting  to  dispose  of  the  same  by  will."  There* 
fore,  if  there  was  no  custom  in  this  manor  to  surrender 
lands  to  the  use  of  a  will,  this  statute  would  not  in  any 
way  affect  the  right,  or  render  that  devise  valid  which 
was  not  so  before  the  statute,  in  case  a  surrender  had 
been  made.  The  case  of  Pike  v.  White  (a),  where  Lord 
Thurhw  is  reported  to  have  said,  that  ''  it  was  totally  im» 
possible  to  say  that  a  copyhold  surrendered  to  the  use 
of  a  will  should  not  pass  thereby ;  and  therefore  he  must 
declare  the  custom  (if  there  were  such  a  one)  bad,"  baa 
been  very  much  questioned  {b)»  Mr«  Evans,  in  his  collec** 
tion  of  the  statutes  (c),  states,  that  he  thinks  this  position 
untenable  in  point  of  law ;  and  Mr.  Beli  states,  in  a  note 
to  this  case,  that  **  Lord  Redesale's  notes  intimate 
that  Lord  Thurhw  laid  down  no  such  general  proposi^* 
tion,  and  said  no  more  than  that,  in  that  case,  the  sur- 
render should  be  supplied.**  The  effect  of  the  special 
verdict  in  this  case  is,  that  there  is  within  this  manor  no 
custom  to  surrender  to  the  use  of  the  will.  {Parke^B. — I 
think  you  may  take  it  as  finding  no  such  custom  aflbnia* 
tively.]  The  Real  Property  Commissioners,  in  their  Third 
Report  (d),  in  speaking  of  customary  freeholds,  observe— 
*<  that,  in  many  of  the  manors,  to  which  allusion  has  been 
made,  and  with  respect  to  some  property  denominated 

(0)  3  Brown,  Chs  Ga.  286.  (e)  Vol.  1,  475. 

(h)  See  Mr.  Belt's  note  to  that         (d)  Pttge  20. 
case,  page  288. 
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customary  freehold,  there  was  no  common  law  right  of  de-  Em^^^puoi, 
visingi  and  no  advantage  has  been  derived  from  the  sta- 
tute. There  is  a  want  of  the  custom  for  surrendering  to 
the  use  of  the  will;  and  the  testamentary  power,  in  the 
absence  of  a  special  custom,  can  only  be  exercised  (as  it  libwsllhi. 
was  in  regard  to  freehold  lands  before  the  statute  of  wiUs) 
indirectly,  by  transactions  sWer  vivos;**  so  that  they  speak 
of  it  as  bemg  without  doubt.  [Parke,  B. — ^Those  reports  are 
no  authority.  Alderson,  B. — The  statute  itself  appears  to 
contemplate  some  cases  to  which  it  would  not  be  appli- 
cable.] 

The  third  question  is,  whether  the  words  of  this  will 
are  sufficient  to  pass  the  copyhold  estate.  It  was  certainly 
held,  in  Doe  d.  Clarke  y.  Ladlam(a),  that,  since  the 
Stat.  55  Geo.  8,  c.  192,  a  copyhold  will  pass  under  a  ge- 
neral devise  of  real  estate,  although  there  be  no  surrender 
to  the  use  of  the  will ;  but  the  decision  in  that  case  is  con- 
sidered as  being  impugned  by  the  later  case  of  Doe  d« 
Smith  V.  Bird{b).  [Parke,  B.--The  case  of  Doe  y.Bird  is 
distmguishable ;  for  there  the  will  was  made  before  the 
statute^  The  Judges  had  no  intention  to  interfere  with 
the  decision  in  the  former  case,  and  the  point  was  much 
considered.] 

Maule,  eontrd. — First,  these  lands  are  copyhold,  with- 
in the  meaning  of  the  statute,  and  will  pass  by  the  will, 
unless  there  be  something  in  this  particular  manor  to 
prevent  them.  They  are  not,  indeed,  described  in  the 
court-rolls  as  being  held  at  the  will  of  the  lord;  but 
the  meaning  of  those  words  in  copyhold  cases  is  the 
same  as-  that  of  the  words  '*  according  to  the  custom 
of  the  manor,"  and  these  lands  are  held  according  to 
the  custom  of  the  manor.  The  question,  whether  copy- 
Co)  7  Bingh.  276;  5  M.  &  Scott,  (b)  5  B.  &  Adol.  695;  2 
48.                                                     Ne?.  &  Man.  679. 
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^"^im/*****  "^^'^  ^'  "^^^^  depends  on  the  nature  of  the  tenure, 
not  on  the  words  by  which  it  is  described.  If  these 
lands  are,  in  part,  held  in  the  same  manner  as  copy- 
holds, they  are  of  that  tenure  in  whatsoever  language 
the  holding  may  be  described.  Sir  W.  BlackstotM^  in 
his  Tracts,  Canrideraiions  on  CopffkoUers  (a),  consi- 
ders the  terms,  ''customary  freehold  or  freeholders,*' 
as  put  in  opposition  to  "common  copyhold  or  copy- 
holders,** or  a  "mere  copyholder,**  but  that  they  arei 
still  copyholds  of  a  free  and  prif  ileged  nature.  [Alder- 
eon,  B. — He  says,  "  It  would  be  absurd  to  say  that  landa 
holden  by  copy  are  not  copyholds  in  any  sense.**]  Sir 
W.  Blaekeione  says  (i),  "  That  however  the  lawyers  may 
at  times  have  denominated  these  tenures  a  sort  of  base 
species  tf  freehold,  in  contradistinction  to  mere  copyholds^ 
yet  the  law  in  the  main  regards  them  as  being  properly 
copyhold,  and  not  freehold  tenures,  else  they  could  not 
have  subsisted  to  this  day.  For  they  must  otherwise  have 
been  involved  in  the  general  fate  of  the  rest  of  our  ancient 
tenures,  when  by  the  statute  of  Ix?  Car.  S,  c.  S4,  they  all 
were  abolished,  and  reduced  to  free  and  common  socage, 
except  only  tenures  in  frankalmoign,  and  tenures  by  copy 
of  court-roll.**  Mr.  Serjt.  Scriven  (c)  quotes  the  above, 
passage,  and  adds(iO — "  I  wish  also  to  remind  the  reader 
that  there  is  a  difference  in  the  mode  of  pleading,  between 
pure  copyholds  and  those  of  a  privileged  nature,  (denomi- 
nated customary  freeholds),  arising  principally  out  of  the 
circumstance  of  the  former  being  held,  not  only  secundmm 
coneueiudinem  manerii,  but  alsoocf  eolumiatem  domud; 
whereas  the  latter  are  held  according  to  the  custom  of  th^ 
manor,  but  not  at  the  lord's  wilL  With  this  exception, 
however,  there  would  appear  to  be  no  grounds  of  disUne- 


(a)  Pages  U6, 147-  (<')  Vol.  2, 672. 

(b)  Pa^c  169.  {d)  Id.  674. 
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tion  between  ordinary  and  priiileged  copyholds,  when  the  ^^^j*^"" 
latter  are  held  by  copy  ofeourt'^oU,  and  pass  by  surrender 
and  admittancei  although  not  held  at  the  will  of  the  lord.'^ 
But  even  if  the  lands  in  question  be  for  some  purposes 
not  copyholds,  they  are  so  within  the  stat  of  55  Creo*  3, 
c.  192,  which  is  a  beneficial  act,  and  ought  to  be  liber- 
ally construed.  Its  object  was  to  supply  a  surrender  in 
all  cases  where  the  tenure  was  such,  that  land  might  pass 
by  will  and  surrender,  and  could  not  pass  by  will  without 
surrender.  This  case  is,  therefore,  clearly  within  the 
mischief  iiltended  to  be  remedied  by  the  act. 

Secondly. — ^There  is  nothing  in  this  manor  to  prevent 
lands  passing  by  wilL  The  special  verdict  does  not  find 
any  custom  as  to  devising  either  affirmatively  or  negatively. 
It  certainly  does  not  find  any  custom  that  lands  shall  not 
be  surrendered  to  the  use  of  a  will ;  but,  if  such  a  negative 
custom  had  been  found,  the  case  of  Pike  v.  White  is  a 
decisive  authority  to  shew  that  such  a  custom  would  be 
bad.  It  has  been  said  that  some  writers  have  objected  to 
the  correctness  of  that  judgment ;  but  they  are  of  no  au- 
thority against  that  decision  which  has  been  carried  into 
effect ;  and  the  property  involved  in  the  suit  has  been  en- 
joyed under  that  decree.  It  cannot  be  said  that  it  has 
been  generally  disapproved  of,  for  Mr.  Watkins^  in  his 
Treatise  on  Copyholds {a%  lays  it  down,  that  ''a  copy- 
holder may  surrender  to  such  uses  as  he  shall  by  will  ap- 
point, without  a  special  custom  for  that  purpose ;  and, 
indeed,  if  a  special  custom  were  alleged  to  restrain  him 
from  doing  so,  it  could  not  be  supported;"  and  he  refers 
to  Piiey.  White.  So,  in  Churchy.  Mundy{b\  Lord  EUon 
quoted  Lord  Thurhw^s  opinion  with  approbation,  and 
said,  that  "  the  Court  would  hold  that  there  might  be  a 
surrender  to  the  use  of  a  will,  though  no  instance  could 
be  found  on  the  records  of  the  manor;  or  if  there  could 

(a)  Vol.  1.122.  (6)  16Ve8.4ai. 
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1^^^*^  be  no  8teh  custom,  there  must  be  some  mode  of  disposU 
tion  by  deed,  as  in  the  case  of  customary  freeholds,  the 
want  of  which  thb  Court  would  supply."  Such  a 
custom  would  therefore  be  bad ;  but  it  is  clear  that  in 
this  case  no  negative  custom  is  found,  even  assuming 
it  to  have  been  good  if  it  had  been.  It  is  here  merely 
found,  that,  before  the  passing  of  the  55  Geo*  3,  there 
does  not' appear  upon  the  court-rolls  of  the  manor  any 
entry  of  a  surrender  of  lands,  being  parcel  of  the  ma- 
nor and  held  by  copy  of  court-roll  thereof,  to  such 
uses  as  should  be  declared  by  the  will  of  the  person 
making  such  surrender ;  but  that,  since  the  passing  of  the 
act;  such  lands  have  been  surrendered  to  such  uses  as 
should  be  declared  by  will.  But  the  mere  absence  of  any 
instance  of  such  a  surrender  appearing  on  the  court-roll 
does  not  shew  a  negative  custom.  It  would  therefore 
pass  by  devise  by  the  general  law  of  copyhold.  [Lord 
AbingeTf  C.  B. — ^You  say  that  the  general  rule  prevails, 
and  that  they  will  pass  by  devise,  unless  there  is  a  custom 
to  the  contrary.]  The  special  verdict  finds  the  custom 
to  be,  that  the  lands  pass  by  surrender  and  admittance, 
which  is,  indeed,  the  general  custom  with  regard  to  copy- 
holds; the  meaning  of  that  is,  that  a  copyholder  has  a 
right  to  surrender,  and  to  direct  who  shall  be  admitted ; 
he  is  not  restrained  to  any  particular  mode  of  pointing  out 
the  person  to  be  admitted,  and  it  is  no  objection  to  any 
mode  of  doing  this,  that  it  does  not  appear  to  have  been 
used  before  in  the  manor,  provided  it  is  not  unreasonable 
or  absurd.  Suppose  there  had  been  a  surrender  to  the 
use  of  such  person  as  the  surrenderor  should  appoint  by 
deed,  attested  by  two  witnesses,  would  it  be  any  objec- 
tion to  a  title,  founded  on  such  a  surrender,  that  no  sur- 
render to  the  use  of  a  deed  so  attested  appeared  to  have 
been  previously  made  ?  It  does  not,  therefore,  require  a 
special  custom  to  surrender  to  the  use  of  a  will ;  but  it  is 
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part  of  the  general  custom  that  the  lands  pass  by  surren«  ^^^^jf''^> 
der  and  admittance,  that  the  person  to  be  admitted  may 
be  pointed  out  by  a  will.  Indeed  the  term  will  is  not  accu- 
rately used  as  applied  to  such  a  case.  It  is  not  analogous  to 
a  direct  devise  by  will,  but  to  an  appointment  to  uses,  in  the 
same  way  that  a  feoffment  to  uses  enabled  a  freeholder  to 
devise  before  the  statute  of  wills.  Mr.  Serjt.  Scripen{a) 
begins  the  chapter  on  Devise  as  follows — **  A  will  of  copy- 
holds  is  only  in  the  nature  of  an  appointmenti  or  declara- 
tion of  the  uses  pursuant  to  the  power  created  by  the  sur- 
render ;  and  is  as  inoperative,  as  a  substantive  convey- 
ance of  copyhold  property,  us  a  will  defectively  executed 
is  for  the  conveyance  of  freehold  property;**  that  is,  be- 
cause it  is  parcel  of  the  custom  that  lands  shall  pass  by 
surrender  and  admittance  to  the  use  of  the  will.  Again  he 
says  (6),  "  an  instrument  in  any  form,  whether  deed-poll 
or  indenture,  if  the  obvious  purpose  be  not  to  take  place 
till  after  the  death  of  the  person  making  it,  operates  as 
a  sufficient  declaration  of  the  uses  of  a  surrender  to 
will,  even  if  it  be  wholly  confined  to  copyhold,  and  not 
therefore  within  the  cognizance  of  the  ecclesiastical 
courts."  The  Real  Property  Commissioners,  in  their 
Fourth  Report,  thus  express  themselves — *'  an  indirect 
power  of  making  a  legal  devise  existed  through  the 
medium  of  a  surrender."  They  also  say,  that,  ''  by  a 
custom,  which  since  became  general,  copyholds  were 
surrendered  to  the  use  of  such  persons  as  the  surren- 
deror should  name  by  will,  (or,  what  is  the  same  thingj 
to  the  use  of  his  will),  and  the  devisee  was  considered 
to  be  entitled  to  admittance  in  the  same  manner  as  if  hit 
name  bad  been  inserted  in  the  surrender."  Since,  there- 
fore, the  lands  in  question  pass  by  surrender  and  admit; 
tance,  and  there  is  no  custom  restraining  the  general  power 
of  pointing  out  the  party  to  be  admitted,  he  may  be  point- 

(a)  Treatise  on  Copyholds,  299.  (6)  Page  293. 
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^*^^^/'^  ed  out  in  any  reasonable  way  the  surrenderor  thinks  best, 
and,  therefore,  might  be  pointed  out  by  will.  It  follows, 
that  as  the  lands  are  copyhold  within  the  statute,  and 
capable  of  passing  by  will  and  surrender,  the  statute  sup- 
plies the  surrender,  and  they  pass  by  the  will  also. 

R.  V.  Richards  replied. 

Cur.  adv.  vuU. 

Lord  Abingbr,  C.  B.,  delivered  the  judgment  of  the 
Court. — ^This  case  was  argued  before  us  last  term  on  a 
special  verdict.  The  question  was  upon  the  statute  of 
65  Geo.  3,  c.  103,  whether  or  not,  by  virtue  of  that  statute, 
the  estate  in  question,  which  had  been  devised  by  the  tes- 
tator, passed  the  copyhold  estate,  it  not  having  been  sur- 
rendered to  the  use  of  the  testator's  will.  On  the  special 
verdict  two  points  were  made — Pirstf  that  this  was  not  a 
copyhold  estate  at  all,  because  it  did  not  appear  on  the 
special  verdict  to  be  held  at  the  will  of  the  lord,  and  con- 
sequently could  not  be  within  the  operation  of  the  statute, 
which  applied  only  to  copyhold  estates.  That  point  has 
been  very  much  considered,  and  although  it  may  be  true 
that  this  copyhold  estate,  not  held  at  the  will  of  the  lord, 
may  not,  in  strict  legal  language,  be  a  copyhold ;  yet  all 
the  text-writers,  and  especially  Sir  fVittiam  Blacksione, 
and  my  Lord  Coke,  treat  these  estates  as  copyholds  of  a 
like  species,  though  distinguished  in  some  of  their  charac- 
ters ;  and  therefore  it  is  sufficient  to  say,  that  the  general 
word  **  copyhold,**  which  is  in  the  stat.  55  Geo.  8,  must 
be  considered  to  embrace  estates  of  that  description.  The 
next  point  was,  that  it  did  not  appear,  that,  by  the  custom 
of  this  manor,  copyhold  estates  within  it,  though  passed  by 
surrender  and  admittance,  were  devisable  by  will,  and  it 
was  argued  that  the  statute  had  no  application  to  any  spe- 
cies of  copyhold  estates  which  was  not  devisable  by  will. 
The  special  verdict  finds  that  the  estates  in  question,  with 
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all  Other  copyholds  of  a  like  naturei  passed  by  Surrender  ikeA.  qfPUat, 
and  admittance,  and  it  does  not  state  any  negati? e  of  a 
custom  to  pass  by  will;  therefore  the  question  arises'i 
which  has  been  very  ingeniously  and  fully  discussedi  whe- 
ther or  not  we  must  take  the  special  verdict  to  be  that  LLswBLLia. 
this  copyhold  estate,  within  a  manor  of  this  description, 
did  not  pass  by  wiU.  Now,  if  it  had  been  necessary  to 
find  aflkmatiyely  or  negatively,  in  distinct  terms,  whether 
a  custom  existed  to  pass  copyholds  by  will  in  this  manpr, 
the  special  verdict  would  be  imperfect,  for  not  having 
found  distinctly  the  negative  or  afiirmative  of  that  propo- 
sition, and  the  result  would  have  been  that  the  Court 
must  have  awarded  a  writ  of  venire  de  novo;  but,  on  a 
full  consideration,  we  are  of  opinion  that  there  is  sufficient 
on  this  special  verdict  to  warrant  our  judgment,  although 
it  does  not  contain  aiiy  negative  finding  against  the 
right  claimed  by  the  devisee.  It  may  be  observed,  that 
the  authority  of  Lord  Thurlaw^  in  the  case  of  Pike  v. 
WhUe  (a),  if  taken  to  the  full  extent,  would  be  a  warrant 
to  say,  that  in  all  cases  a  negative  custom  of  that  sort 
would  be  bad ;  but  the  Court  is  not  prepared  to  go  that 
length ;  at  the  same  time  it  must  be  observed,  that  the 
authority  of  Lord  Thurlow  in  that  case,  though  referred 
to  by  other  Judges,  has  never  been  questioned,  nor  has 
his  dictum  been  overruled;  but  Lord  Thurlouft  proposi- 
tion contains  two  points  in  respect  of  the  case  then  before 
him : — the  case  neither  found  that  there  was  or  was  not  a 
custom ;  and  Lord  Tkurlow  laid  it  down  that  it  was  impos- 
sible to  say  that  a  copyhold  surrendered  to  the  use  of  a  will 
should  not  pass  thereby,  though  there  were  no  special  cus* 
torn  prevailing  in  the  manor  to  devise  lands :  but  then  he 
added,  if  a  negative  custom  had  been  found  that  lands 
should  not  be  surrendered  to  the  use  of  a  will,  it  would 
have  been  bad.    Now,  the  question  which  has  been  made 

(a)  Brown'8  Oh.  Csaet,  286. 
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JS«cA-^J»&«,  on  Lord  Tkurhw^s  judgment  by  two  or  tbreQ  gentlement 
who  have  devoted  much  time  to  the  nature  of  copyhold 
tenures,  has  never  gone  beyond  this  proposition-^namelyi 
whether,  where  the  custom  has  been  found  in  the  negative 
to  exist  in  a  manor,  that  copyholds  should  not  pass  by  will. 
Lord  Thurtow  would  have  been  right  in  saying  that  that 
custom  would  be  unkwftj;  but  nobody  has  ever  ques* 
tioned  the  first  part  of  the  proposition,  that,  where  it  did 
not  appear  in  the  negative  form,  the  estate  did  pass  by 
surrender  and  admittance  to  the  use  of  a  will.  It  appears 
to  us  on  principle,  and  upon  the  authority  of  this  case,  and 
so  far  nobody  has  questioned  Lord  Tkurlaw*9  dieimm,  that, 
if  the  fact  is  affirmatively  found,  as  it  is  here,  that  copyhold 
estates  do  pass  by  surrender  and  admittance,  there  is 
enough  found  to  justify  us  in  inferring  that  they  must  pass 
by  will,  the  contrary  custom  not  being  found.  There  seems 
to  be  nothing  unreasonable  for  a  man  to  surrender  to  the 
use  of  his  will,  or  that  he  should  surrender  a  copyhold 
estate,  and  should  declare  the  person  whom  he  wished  to 
be  admitted  by  his  will.  There  is  nothing  in  this  special 
verdict  to  shew  what  particular  form  of  declaring  his 
intention,  or  the  use  of  his  surrender,  is  required  by  the 
custom  of  the  manor ;  there  is  nothing  to  shew  that 
he  should  not  declare  by  deed  or  note  in  writing,  or 
by  will  or  by  parol,  the  person  who  was  to  be  admit* 
ted  oh  surrender;  and  therefore,  as  the  verdict  dis- 
tinctly finds,  that,  by  the  custom  of  the  manor,  copyhold 
estates  pass  by  surrender  and  admittance,  and  does 
not  negative  the  custom  that  surrenders  may  be  to  the 
use  df  the  will,  we  are  of  opinion  that  there  is  sufficient 
to  justify  the  Court  in  finding,  in  this  case,  that  die 
statute  has  application  to  the  case  in  question ;  and  that, 
although  no  surrender  was  actually  made,  yet  if  a  aur- 
render  had  been  made,  the  copyhold  estate  would  have 
passed  by  will  independently  of  the  statute :  and  the  sta- 
tute applies  to  make  the  fact  of  a  surrender  unnecessary 
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to  support  a  devise  by  will  of  a  copyhold  estatei  where  ^^\^^^* 
by  the  custom  of  the  manor  a  copyhold,  estate  was  de-* 
visable  by  will  on  a  surrender  being  made.  We  think  on 
this  special  verdict  we  are  warranted  in  saying,  that  the 
custom  is  sufficiently  established  in  laWf  RS  well  as  in  facty  llswellik. 
to  apply  the  statute  to  it ;  and  we  are  of  opinicMi«  there- 
fore, that  the  judgment  ought  to  be  for  the  defendant.    ' 

Judgment  for  the  defendant. 


The  King  r.  Faulkner. 

A  FIAT  in  bankruptcy  had  issued  against  one  J.  X.  a  comminioner 
Kemingion,  under  which  Messrs.  Adlingion,  Gregory,  JSlJS^unL 
BnAFrndkner,  were  the  London  agents  for  the  petitioning  the  i  &  8  wm. 
creditor^  who  resided  at  Holyhead.  In  the  course  of  the  p!»wtr,  when 
proceedings,  an  offer  was  made  by  the  petitioning  creditor  und^the'^' 
to  take  the  effects  of  the  bankrupt  for  a  certain  sum,  »«horityofthe 
which  offer  was  accepted  by  the  official  assignee.  Messrs.  to  fine  or  < 


Adlington,  Gregory ,  and  Fmdkner,  as  the  solicitors  for  ^p^'  *  ^^' 

the  petitioning  creditor,  prepared  the  assignment  by  which 

the  effects  of  Kemington  were  to  be  assigned  to  him.    A 

question  arose  upon  whom  the  costs  of  the  assignment 

were  to  fall,  whether  upon  the  petitioning  creditor  or 

upon  the  estate.    Mr.  Faulkner^  who  conducted  this  bu^i* 

ness,  made  out  a  bill,  charging  the  costs  to  the  estate* 

This  fiat  came    before   Mr.  Commissioner  FanCf  who 

thought  that  the  costs  of  the  assignment,  according  to. the 

usual  form,  ought  to  be  thrown  upon  the  purchaser;,  and 

that  it  was  not  right  that  they  should  be  a  burthen  on 

the  estate;    and  he    expressed  that   opinion  sitting   in 

the  discharge  of  his  official  duties,  and    made  certain 

observations,    at    which    Mr.  Fauliner    felt    offended, 

and  wrote  a  letter  to  Mr.  Fane  in  answer  to  his   ob- 
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Batch.  ifPUoii  servAtions,  reflecting  upon  Mr.  Fane*9  conduct.  Thur 
letter  was  delivered  to  Mr.  Fane  sitting  in  his  court, 
in  the  exercise  of  his  judicial  duty.  Mr.  Fane  subse* 
quently  summoned  Mr.  Faulkner  before  him  as  a  witness ; 
and  the  latter  having  been  sworn,  was  examined,  and  on* 
being  asked,  acknowledged  that  he  had  written  and  sent 
the  letter.  The  learned  commissioner  then  said,  that,  in 
so  doing,  he  had  been  guilty  of  a  contempt  towards  him 
in  his  character  of  a  commissioner  of  the  Court  of  Bank- 
ruptcy, for  which  he  was  liable  to  be  fined  or  imprisoned ; 
and  he  thereupon  imposed  a  fine  of  10/.  upon  Mr.  Fanlk^ 
ner  for  his  contempt.  An  estreat  of  this  fine  having  been 
made  up,  and  removed  into  the  Court  of  Exchequer^  a 
rule  was  obtained  in  Easier  Term  by  Sir  FT.  fV.  FoUeU, 
calling  upon  the  Attorney-General  to  shew  cause  why  the 
fine  should  not  be  set  aside,  and  the  money  be  restored. 

The  AUomey-Qeneral  (Sir  J.  Campbell),  and  R.  V: 
RiehardSf  now  shewed  cause.  The  question  in  this  case 
is,  whether  a  commissioner,  under  the  circumstances  in 
which  this  commissioner  was  sitting  in  the  exercise  of  his 
functions  as  a  commissioner  of  bankruptcy,  has  a  power  to 
fine  for. contempt  It  is  admitted  that  the  commissioners 
acting  under  the  6  Geo.  4,  c.  16,  and  the  acts  which  pre- 
ceded it,  had  no  such  power;  but  it  is  submitted  that  the 
present  commissioners  have  that  power ;  and  if  so,  this 
Court  will  not  inquire  into  the  nature  of  the  contempt  (a). 
The  question  is  not,  whether  they  have  a  power  to  impri- 
son until  satisfactory  answers  are  given  by  a  witness  who 
prevaricates,  or  who  refuses  to  answer  questions  put  to  him, 
which  they  clearly  have  not,  but  whether  they  have  a 
power  to  fine  for  a  contempt  It  is  submitted  that  they  have 
such  a  power.  The  object  of  the  1  &  S  fVUl.  4,  c.  56,  was  to 
create  a  Court  of  Bankruptcy,  consisting  of  several  limbs  o^ 

(a)  Viaer*8  Abr.  tit.  Contempt. 
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branebegi  (but  tbe  Judges  of  that  Court  never  meet),  all  £««ft*e^PiM#, 
forming  one  tribunal ;  but  there  are  three  diviaionB,  viz. 
the  Court  of  Review,  the  Subdivi9ion  Courts,  and  the  Com* 
missioners  acting  singly ;  and  whatever  power  the  Court 
of  Review  has,  whatever  power  the  Courts  of  Subdivision 
have,  the  Commissioners  sitting  singly  have  also,  at  least 
so  far  as  tbe  power  of  committing  or  fining  for  a  con- 
tempt may  go;  and  if  the  Court  were  to  hold  that  a 
single  commissioner  sitting  alone  has  no  such  power, 
it  seems  to  follow  inevitably  that  the  Court  of  Review 
would  have  no  such  power.  The  first  section  estab- 
Ushes  and  describes  the  Court  of  Bankruptcy,  and  the 
Judges  and  commissioners  who  are  to  compose  it,  and 
concludes  as  follows — '*  and  the  same  Court  shall  be  and 
constitute  a  Court  of  law  and  equity,  and  shall,  together 
with  every  Judge  and  commissioner  thereof,  have,  use,  and 
exercise  all  the  rights,  incidents,  and  privileges  of  a  Court 
of  record,  or  Judge  of  a  Court  of  record,  and  all  other 
rights,  incidents,  and  privileges,  as  fully  to  all  intents 
and  purposes  as  the  same  are  used,  exercised,  and  enjoyed 
by  any  of  his  Majesty's  Courts  of  law  or  Judges  at  Wesi^ 
nuMter.^  The  effect  of  this  enactment  is  to  make  each 
Court  a  Court  of  record,  and  to  place  each  Judge  and 
each  commissioner  in  the  situation  of  a  Judge  of  a  Court 
of  record ;  and  every  commissioner  acting  as  such  has  the 
same  power  as  a  Judge  of  a  Court  of  record.  The  com- 
missioner has  therefore  the  same  power  as  the  Judge  of  the 
Court  of  King's  Bench  sittbg  in  tbe  BmI  Court,  or  any  of 
the  Judges  of  Westmimter  HaU  sitting  at  NUi  Priua;  and 
there  is  no  doubt  that  a  Judge  at  Nui  Prius  has  power  to 
fine  and  commit  for  a  contempt.  That  was  held  in  Rex  v. 
Da9Uon{a),  and  in  Rew  v.  Clemeni{b),  in  which  latter  case 
the  authorities  on  this  subject  were  fully  discussed.  What- 
ever doubt  there  may  be  as  to  the  authority  of  a  Judge 
sitting  at  chambers  to  fine  and  imprison,  that  doubt  could 
(a)  4  B.  &  Aid.  339.  (6)  Ibid.  218;  S.  0. 11  Price,  68. 
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only  have  arisen  from  the  circumstance  of  its  being  doubt- 
ful whether  he  then  constitutes  a  Court  of  record ;  for  if 
be  does,  there  can  be  no  question  as  to  his  right  to 
fine  and  imprison  for  a  contempt.  All  the  authorities 
agree  that  this  was  a  power  uniyersally  incident  to  a  Court 
of  record.  There  can  be  no  doubt  that  a  commissioner 
sittbg  alone  constitutes  a  Court,  and  that  Court  is  a  Court 
of.recordi  as  appears  by  the  first  section*  That  will  ap- 
pear clear  by  referring  to  the  second  section,  which  con- 
stitutes the  Court  of  Review.  By  that  section  it  is  en* 
acted  **  that  the  said  Judges,  or  any  three  of  them,  shall 
and  may  form  a  Court  of  Review.'*  There  can  be  no  doubt 
that  the  Court  of  Review  is  a  Court  of  record.  Then  why 
is  it  a  Court  of  record  ?  It  is  by  virtue  of  the  first  section, 
which  says  that  the  same  Court,  that  is,  the  Court  of  Bank- 
ruptcy, shall  be  and  constitute  a  Court  of  law  and  equity, 
and  shall,  together  with  every  Judge  and  commissioner 
thereof,  have,  use,  and  exercise  all  the  rights,  incidents, 
and  privileges  of  a  Court  of  record.  If  so,  its  authority  is 
derived  from  the  same  language,  and  applies  to  the  corn*- 
missioners  as  well.  [Lord  Abinger^  C.  B. — It  gives  each 
Judge,  commissioner  and  all,  all  the  rights  and  incidents 
of  a  Court  of  record.  It  does  not  make  each  Judge  a 
Court,  but  gives  each  Judge  the  same  power  that  a  Judge 
of  a  Court  of  record  would  have.] — It  is  submitted  that  it 
makes  the  Court  of  each  commissioner  sitting  alone  a 
Court  of  record.  lAlderson,  B. — If  you  look  to  the  fourth 
section  you  will  see  that  it  gives  to  the  Court  of  Review 
particular  powers,  which  it  would  have  already  possessed 
if  the  first  section  had  constituted  it  a  Court  of  record.] — 
.That  section  gives  the  Court  of  Review  power  to  direct 
any  issue  of  fact  to  be  tried  by  a  jury,  and  to  issue  process 
to  compel  the  attendance  of  jurors  and  witnesses,  and  to 
enforce  the  orders  and  decrees  of  the  Court  of  Review; 
that  gives  them  the .  power  to  issue  attachments  for  dis- 
obedience of  process,  which  they  would  not  otherwise 
have  had.    But  it  is  said  that  the  limitation  in  the  seventh 
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section,  (which  girei  the  commissioners  power  to  act  in  Exck.rfPieas; 
commissions  of  bankruptcy,  as  if  they  or  any  one  or  more 
of  them  were  specially  authorized  for  the  purpose  by  a 
separate  commission,)  that  they  shall  not  have  the  power 
of  committal  for  not  duly  answering,  negatives  their  power 
to  commit  for  contempt,  and  shews  that  the  Legislature 
never  intended  that  they  should  have  such  a  power.  But 
it  must  be  observed,  that  the  power  of  committing  for 
contempt,  and  for  not  duly  answering,  aris  very  different 
powers,  and  quite  independent  of  each  other;  and  the 
limitation  of  the  one  does  not  affect  the  other.  It  is 
highly  necessary  that  the  Court  of  each  commissioner 
should  constitute  a  Court  of  record,  in  order  that  they 
may  be  protected  from  actions  to  which  they  would  be 
liable  if  they  were  not  Courts  of  record.  If  the  Subdi- 
vision Court  has  a  power  to  fine  and  commit  for  contempt, 
why  should  not  the  single  commissioner  have  the  same 
power,  because  the  same  functions  are  exercised  by  the 
single  commissioner  as  by  the  three  assembled  in  a  Subdi- 
vision Court?  It  is  the  more  necessary  that  he  should 
have  this  power,  because,  sitting  alone,  he  may  be  in  more 
danger  of  being  treated  with  disrespect  (a). 

Sir  W.  W.  Fotteit,  Wighiman,  and  CawUng,  in  support 
of  the  rule. — ^The  sending  of  this  letter,  or  the  receipt  of 
it,  was  not  a  contempt  of  the  Court  of  the  commissioner. 
[PariCt  B. — ^We  cannot  enter  into  that.  The  only  thing 
for  us  to  consider  is,  whether  this  individual  commissioner, 
sitting  alone,  is  entitled  to  fine  for  a  contempt.  We  are 
now  only  examining  the  record.]  But  even  if  the  com- 
missioner had  power  to  commit  for  a  contempt  before  him^ 
for  any  thing  that  obstructed  the  course  of  justice,  this 
is  not  a  contempt  before  him,  nor  can  it  be  said  to  have 

(a)  They  then  argued  on  the  they  are  not  material  to  the  judg- 
other  sections  of  the  act,  but  as      ment,  the  argumenU  are  omitted. 
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Mfch.  ^  Pifoff,   been  an  obstruction  of  the  due  course  of  justice.    [ParkCt 


1835. 


B. — ^In  Re^  v.  Almon  (a),  Mr.  Justice  WUmoi  was  of 
opinion,  that  a  libel  upon  a  Judge,  for  acts  done  by  him 
in  bis  judicial  character,  was  a  contempt  of  the  Court, 
though  there  might  be  no  actual  obstruction  of  justice. 
In  Rex  ▼.  Clemeni  (b),  there  was  no  obstruction  in  the 
face  of  the  Court.]  It  was  put  on  the  ground  that  it  was 
an  obstruction  to  the  proceedings  of  the  Court.  [Parte, 
B.-^Is  it  not  an  obstruction  to  the  proceedings  of  the 
Court  to  send  an  intemperate  or  abusive  letter  to  a  Judge, 
in  respect  of  a  judgment  which  he  has  pronounced  in  the 
Court  ?]  It  is  submitted,  that  a  Judge  at  Niei  Prius  would 
have  bad  no  such  power  to  impose  a  fine,  or  to  commit, 
under  circumstances  similar  to  the  present,  and  yet  the 
Judge  at  Nisi  Prius  is  a  Court  of  record,  and  be  constitutes 
the  Court 

But  to  come  to  the  construction  of  this  act  of  Parliar 
ment.  The  commissioner  has,  in  no  case,  this  power  to 
commit  for  a  contempt.  It  is  conceded  on  all  hands,  that 
the  commissioners  of  bankrupt,  under  the  old  bankrupt 
act,  had  no  such  power.  The  legislature  has  not  given 
to  the  commissioner,  sitting  alone,  even  so  large  a  power 
as  the  commissioners  under  the  old  bankrupt  law  bad ;  but 
has  expressly  narrowed  their  authority,  instead  of  extend- 
ing it,  as  &r  as  regards  the  power  of  committal.  The  ut- 
most power  that  the  first  section  of  this  act  could  be  said 
to  give  to  the  commissioners,  even  without  referring  to 
the  other  sections,  would  be,  that  they  should  stand  in 
the  same  situation,  and  have  the  same  powers,  as  any 
single  Judge  of  a  Court  of  record  at  fTestmineter.  Now, 
a  Judge  of  those  Courts  has  noti  of  himself,  any  power  to 
fine  for  a  contempt,  though  the  Court  itself  has.  A  Judge 
at  chambers  has  not  the  power,  which  may  be  deduced  from 

(a)  WUmot**  Notes  and  Opinions,  243.  (ft)  4  B.  &  Aid.  218. 


TRINITY  TERM,  5  WILL.  IT. 


581 


The  Kino 
Faolkvm. 


the  practice  respecting  attachments;  which  do  not  issue  ^^\^^'*^' 
upon  a  disobedience  of  a  Judge's  order,  but  only  upon  its  %  ^  '  / 
being  made  a  rule  of  the  Court  That  shews  that  dis- 
obedience to  a  Judge's  order  is  not  a  contempt  of  the  Court. 
The  only  case  as  to  the  authority  of  a  Judge  at  chambers, 
was  discussed  in  the  case  of  Mr.  Wilkes.  [Parker  B«-^The 
whole  history  of  that  case  appears  in  Rex  v.  Almon^  in  Mr. 
Justice  fViltnofs  notes.  My  impression  is,  that  the]legis* 
lature  intended  to  give  to  these  commissioners  the  same 
protection  from  liability  for  their  acts  as  the  Judges  have, 
who  are  not  liable  to  be  sued,  even  for  acts  done  by  them 
at  chambers.  But  if  that  be  the  effect  of  this  provision, 
even  the  Court  of  Review  does  not  possess  the  power  to 
fine  and  imprison  for  a  contempt]  It  may  be  doubtful 
whether  that  Court  has  that  power,  but  it  is  here  sufficient 
to  contend  that  the  commissioners  have  not.  They  have 
not  the  powers  of  the  Subdivision  Courts,  for  one^commis- 
sioner  cannot  convict  for  refusal  to  answer,  but  must  refer 
the  matter  to  the  Subdivision  Court.  [Aldenon^  B. — ^That 
corresponds  with  the  provutons  under  the  former  act,  which 
required  the  committal  to  be  under  the  hands  of  three  of  the 
commissioners.]  It  shews  that  the  legislature  did  not  in- 
tend that  these  commissioners  should  have  the  power  to 
commit  for  a  contempt,  because  these  very  cases  which  are 
referred  to  the  Courts  of  Subdivision,  are  cases  of  con<- 
tempt  With  respect  to  cases  of  contempt  in  the  face  of 
the  Court,  it  appears  that,  by  the  1  &  SS  Oeo.  4,  c.  115, 
8.  81,  a  power  was  given  to  the  commissioners  under  the 
former  acts,  of  committing  a  person  for  behaving  riotously 
before  them,  and  making  a  disturbance  in  the  Court,  to 
the  custody  of  a  messenger,  to  be  taken  before  a  magis^ 
trate,  to  be  by  him  punished ;  and  the  only  power  which 
the  present  commissioners  have  is  not  more  extensiye. 
They  therefore  have  no  authority  to  fine  for  a  contempt- 


Lord  Abinobr,  C.  B. — If  I  felt  any  doubt  on  this  case, 
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^^\^'^^'  I  should  have  been  very  much  disposed  to  take  some  time 
to  consider  it,  both  from  the  importance  of  the  question, 
and  the  respect  I  entertain  for  the  gentleman  who  im« 
posed  this  fine.  He  has  acted  upon  a  construction  of  the 
act  of  Parliament,  which  is  very  pardonable,  if  it  be  wrong; 
for  it  must  be  owned  that  there  are  some  obscurities  in 
it.  For  some  time  during  this  discussion,  I  hesitated  very 
much  as  to  the  proper  conclusion  to  come  to  upon  it ;  but 
I  now  entertain  a  clear  opinion,  and  feel  no  doubt  that 
,Mr.  Fane  in  this  case  has  exercised  a  power  which  that 
act  does  not  authorize  him  in  exercising.  Now  the  argu- 
ment is,  that  the  first  clause  of  the  act,  which  constitutes  the 
Court  of  Bankruptcy ,  makes  that  Court,  together  with  every 
Judge  and  commissioner  thereof,  a  Court  of  record,  pos- 
sessing all  the  incidents,  rights,  and  privileges  of  a  Court  of 
record,  or  of  a  Judge  of  a  Court  of  record ;  and  it  is  con- 
tended, that  the  commissioner,  every  time  he  exercises  any 
function  with  which  the  act  invests  him,  is  sitting  as  a 
Judge  in  a  Court  of  record.  But  that  is  a  construction 
by  inference  only,  of  an  act  of  Parliament  that  pretty  clearly 
defines  what  the  powers  of  the  Subdivision  Courts,  the 
Court  of  Review,  and  the  commissioners  are;  and  goes  so 
far  in  some  cases,  where  this  very  subject  of  contempt  is 
mentioned,  as  to  define  what  shall  be  done  in  that  parti- 
cular case.  I  think  so  important  a  power,  which  requires 
the  greatest  nicety  in  its  exercise,  should  not  be  vested 
merely  by  an  inferential  construction  of  an  act  of  Parlia- 
ment, because  in  a  general  clause  it  invests  him  with  the 
character  of  a  Judge  of  record.  It  is  sufficient  to  say,  if 
we  are  bound  to  find  a  meaning  for  every  word  in  that 
clause,  that  the  incidents  and  rights  given  to  the  Judges 
of  record  were  meant  to  protect  him  from  being  liable  to 
the  consequences  of  an  action  for  any  act  he  might  do  in 
exercising  his  functions;  but  it  would  not  follow  from  that, 
that  the  legislature  intended  to  give  him  all  the  powers 
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of  a  Judge  of  a  Court  of  record  to  the  full  extent;  and  E*eh.ofPk€u, 
that  the  act  did  not  mean  to  do  bo,  is  plain,  because  it  has  ^ 

not  contented  itself  with  leaving  his  supposed  powers  in  The  Kinq 
doubt,  but  goes  on  in  many  of  the  clauses  to  define  Faulknsb. 
what  those  powers  shall  be.  It  is  sufficient,  I  think,  there- 
fore, to  say,  that  the  clause  in  the  act  of  Parliament,  which 
creates  a  Court  which,  in  no  part  of  the  subsequent 
clauses,  seems  to  have  any  functions  or  existence  what- 
e?er — ^namely,  the  Court  of  Bankruptcy — ^if  ithas  any  mean- 
ing at  all,  means  only  to  give  to  any  act  done  by  the  Court, 
or  any  Subdivision  Court,  or  by  any  Judge  or  commis- 
sioner of  any  Court,  the  same  privileges  and  protection 
that  a  Judge  of  a  Court  of  record  would  have.  A  Judge 
of  a  Court  of  record  very  often  is  engaged  in  the  perform- 
ance of  functions  which  are  wholly  unconnected  with  his 
power  of  committing ;  a  Judge  of  the  Court  of  King*s 
Bench,  who  grants  a  warrant  at  chambers,  is  protected, 
although  he  should  mistake  his  jurisdiction;  but  no  one 
would  think  that,  because  he  might  grant  a  warrant  on  an 
information  laid  before  him,  he  could,  in  his  private  capacity, 
as  a  Judge  of  a  Court  of  record,  punish  any  man  for  a 
contempt,  by  fining  him.  I  believe  there  is  no  case  what- 
ever to  be  found,  where  such  a  Judge  has  ventured  to 
fine  or  imprison  a  person  without  the  authority  of  the 
Court.  Again,  the  Judges  of  the  different  Courts,  whilst 
discharging  their  judicial  functions,  which  they  have  dis- 
charged from  very  ancient  times,'  separately,  and  in  cham- 
bers, as  ancillary  to  the  general  business  of  the  Court, 
have  never  yet  ventured  to  act  as  Courts  of  record, 
although  they  are  Judges  of  Courts  of  record;  they 
do  not,  when  they  act  individually,  even  when  they  are 
discharging  part  of  their  judicial  functions,  assume  to 
themselves  the  powers  of  a  Court  of  record ;  which  is  illus- 
trated by  the  instance  referred  to,  that  an  order  of  the 
Judge  at  chambers  cannot  be  enforced  by  attachment,  but 
must  first  be  made  a  rule  of  Court,  before  there  is  any 
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Exek.  of  Pi$M,  contempt  in  yiolating  it.  That  is  a  strong  instance  to 
shew  that  a  man  may  be  acting  as  a  Judge  of  record,  and 
discharging  his  judicial  functions^  without  possessing  the 
power  of  committing  for  a  contempt  It  is  therefore  by 
no  means  a  necessary  inference  to  draw  from  the  privileges 
and  exemptions  and  rights  of  a  Judge  of  a  Court  of  re« 
cord,  to  say^  when  he  is  acting  as  a  commissioner  under 
the  particular  clause  which  defines  his  duties,  that  he  is 
to  possess  the  power  of  committing  for  a  contempt. 

But  to  go  further,  and  looking  at  the  general  inten-^ 
tion  of  the  act^  it  appears  to  be  the  object  of  it  to 
establish  a  Court  of  Review,  consisting  of  four  Judges; 
to  make  six  Commissioners,  of  whom  three  will  form  a 
Court  of  Subdivision,  and  the  other  three  another  Court 
of  Subdivision  ;  and  that  the  Court  of  Review  shall  have 
all  the  jurisdiction  that  the  Court  of  Chancery  be* 
fore  had  in  bankruptcy;  and  that  the  other  Courts  of 
subdivision  shall  have  all  the  authority  and  power  that 
commissioners  of  bankruptcy  had  before.  Then  comes  a 
clause,  for  the  purpose  of  giving  more  facility  to  the  act  in 
operation,  to  enable  the  commissioner  to  exercise  the  same 
functions  that  commissioners  of  bankruptcy  did  before. 
Three  commissioners  of  bankruptcy  were,  by  the  old  law, 
necessary  to  constitute  a  proper  tribunal ;  three  commis- 
sioners now  make  the  Court  of  Subdivision.  But  it  oc- 
curred to  the  framers  of  this  act  that  it  would  be  conve- 
nient, in  many  cases,  as  the  business  multiplied  on  them, 
to  allow  one  commissioner  to  do  many  of  the  official  or 
ministerial  acts;  and  the  act  therefore  provided  that  a 
commissioner  should  have  the  same  power  that  the  com« 
missioners  of  bankruptcy  possessed  under  the  act  then  in 
existence — the  same  powers  and  authorities  that  were  li- 
mited and  defined  by  previous  acts  of  Parliament;  and 
undoubtedly  they  did  not  embrace  the  authority  now  in 
question,  of  committing  for  a  contempt;  but  any  obstruc- 
tion or  contempt  of  the  commissioners  was  punishable  by 
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an  attachment  from  the  Court  of  Chancery  ^  on  proper  eotn^  ^^'y^iT*^* 
plaint  made  to  the  Lord  Chancellor.  By  the  second 
clause  of  thb  act,  all  the  powers  which  the  Court  of  C^ntm- 
eery  had  exercised  before,  in  any  complaint  made  from 
the  commissioners,  it  appears  to  me  the  Court  of  Review 
may  now  exercise ;  and  there  is  no  difficulty,  therefore,  for 
the  commissioner,  if,  whilst  he  is  acting  in  his  individual 
capacity,  he  meets  with  any  obstruction,  to  make  hisconi' 
plaint  to  the  Court  of  Review,  in  like  manner  as  a  commis- 
sioner might  have  done  before  to  the  Lord  Chancellor. 

The  commissioner  has,  therefore,  all  the  authorities  and 
powers  that  the  three  commissioners  of  bankruptcy  had 
before,  but  with  one  exception,  which  applies  very  strongs 
ly  by  analogy  to  the  case  now  before  the  Court ;  he  can-* 
not  commit  in  those  cases  where  the  three  commissioners 
might  before  have  done.  For  instance,  if  any  obstruction 
arose  in  the  nature  of  a  contempt,  either  by  the  bankrupt 
refusing  to  answer,  or  not  giving  a  direct  answer;  or  any 
person  refusing  to  be  sworn,  or  not  answering  when  he  is 
sworn ;  the  three  commissioners,  under  the  old  law,  had 
power  to  commit  generally:  but  these  commissioners, by  the 
7th  section,  have  only  authority  to  commit  him  to  the  cus- 
tody of  a  messenger,  in  order  that  he  may  be  brought  be- 
fore a  Subdivision  Court  or  the  Court  of  Review.  Find- 
ing, therefore,  nothing  in  the  direct  words  of  the  act  to 
give  this  power — finding  no  occasion  to  employ  it  for  the 
purpose  of  protecting  the  commissioner,  and  finding,  on 
the  contrary,  something  like  a  jealousy  as  to  the  act  of 
a  single  commissioner  exercising  even  the  same  power 
that  the  three  commissioners  did  before  under  the  old 
act,  and  that  the  power  of  the  single  commissioner  when 
sitting  is  actually  referred  to,  and  founded  upon  the  pow- 
ers the  former  commissioners  possessed,  who  were  admit- 
ted not  to  possess  this  power,  it  appears  to  me  that  we 
should  put  a  violent  construction  on  this  act  if  we  allowed 
the  commissioners,  sitting  separately,  to  entertain  and  exer- 


536  CA8BS  IN  THB  BXCHKQUERy 

fixeh.  of  PUoM,  cise  a  power  of  committing  for  contempt.  It  is  therefore  un« 
necessary  to  consider  whether  the  proceeding  that  is  brought 
before  the  Court  on  these  affidavits,  was  thatsort  of  contempt 
or  obstruction  of  the  Court  which  would  have  justified 
the  commissioner  in  calling  the  party  before  the  Court  of 
Review.  I  think  that  the  commissioner,  sitting  sepa- 
rately, had  no  right  to  exercise  the  authority  which  he 
has  done,  and  that  the  rule  must  be  made  absolute  (a). 

BoLLAND,  B« — I  am  of  the  same  opinion ;  and  after  the 
observations  that  have  been  made  by  my  Lord  Chief 
Baron,  in  the  full  view  he  has  taken  of  this  case,  I  should 
have  contented  myself  with  only  expressing  my  acqui- 
escence in  his  judgment ;  but  as  it  is  a  question  of  novelty 
and  importance,  I  will  point  out  the  reasons  why  I  agree 
with  him  in  all  that  he  has  said  upon  the  construction  he 
has  put  upon  this  act  of  Parliament. 

It  appears  that,  in  order  to  carry  into  operation  the 
purposes  of  this  act,  it  was  thought  right  to  select  ten  per- 
sons to  carry  such  measure  into  execution;  and  in  order 
to  facilitate  the  operation  and  working  of  the  act,  these 
ten  persons  are  afterwards  subdivided,  and  to  them  are 
given  separate  and  distinct  offices  to  perform.  It  does 
not  appear  at  all,  although  the  ten  are  formed  into  a 
Court,  that  they  have  in  practice  ever  sat  as  such  Court 
as  is  constituted  by  the  act;  but  to  that  Court,  and  every 
Judge,  and  every  commissioner  of  that  Court,  is  given  dis- 
tinctively the  powers  that  belong  to  his  Majesty's  Courts 
of  law,  or  Judges  at  tVesiminster,  while  sitting  in  matters 
of  bankruptcy.  By  the  second  section,  a  Court  of  Review 
is  formed.  By  the  third  section  it  is  provided,  that  the 
Court  of  Review  is  to  hear  certain  matters  that  are  to  be 
brought  before  it;  and  it  is  by  the  fourth  section  enabled 
to  order  issues  to  be  tried.     By  the  sixth  section,  the  six 

(a)  Pwke,  B.,  had  left  the  Court. 
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commissioners  are  divided  into  two  Courts^  which  are  to  JBmA.  of  PUat, 

looe 

be  called  the  Courts  of  Subdivision.  Now,  these  are  the 
CaurU  that  are  to  exercise  their  functions  under  this  bill; 
but  in  order  to  facilitate  the  working  of  the  act  of  Parlia- 
ment, and  to  carry  it  more  fully  into  operation,  the  legis- 
lature has,  by  the  7th  section  of  it,  provided  that  any  one 
commissioner  may  sit  to  perform  the  functions  that  were 
performed  before  by  the  commissioners  of  bankruptcy,  un- 
der the  old  law.  Every  one  who  is  familiar  with  the  manner 
jn  which  the  business  was  done  by  the  commissioners 
under  the  old  act,  must  know  that,  from  the  very  great 
press  of  business  at  times,  it  was  absolutely  necessary, 
after  the  commission  was  opened,  to  send  one  of  their 
body  to  sit  apart  from  them,  (as  a  Judge  of  the  other 
Court  sits  now  apart  from  us),  to  examine  the  witnesses 
and  take  the  proofs  of  debts,  and  to  facilitate  the  busi- 
ness in  operation. 

In  order,  therefore,  to  throw  a  protection  round  such 
person  sitting  alone,  the  7th  clause  gives  to  one  commis- 
sioner all  the  powers  that  were  possessed  by  the  three 
commisioners  under  the  old  act  of  Parliament;  but  it  goes 
on  further — it  goes  on  to  take  from  them  that  power 
which  the  three  commissioners,  under  the  old  acts  of  Par- 
liament, had — ^namely,  the  power  of  committing  in  cases 
of  contempt;  and  it  says,  that.no  single  commissioner 
shall  have  power  to  commit  any  bankrupt,  or  other  per- 
son, examined  before  him,  otherwise  than  to  the  care  and 
custody  of  a  messenger  or  other  officer  of  the  said  Court, 
to  be  by  him  detained  in  his  custody,  and  brought  up  be- 
fore a  Subdivision  Court,  or  the  Court  of  Review,  within 
three  days  after  such  confinement ;  clearly  shewing  that 
the  legislature  meant  to  take  from  these  gentlemen,  when 
they  ,were  sitting  in  their  individual  character  of  commis* 
sioner,  and  sitting  alone,  every  such  power  as  had  been 
possessed  by  the  three  commissioners  under  the  old  act. 
Then,  by  the  10th  section,  I  think  it  is  perfectly  clear  that. 
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Ac*,  ft  ^f^»  in  matters  of  eotitempt,  the  legislature  has  shewn  that  it 
did  not  intend  to  invest  a  single  commissioner  with  the 
power  that  is  now  contended  for.  The  10th  section  pro- 
vides, that  an  attorney  who  practises  in  that  Court,  not 
being  an  attorney  or  solicitor  duly  admitted,  shall  be 
guilty  of  contempt ;  but  it  says  that  the  attorney  shall  only 
be  h'able  to  punishment  on  complaint  thereof  made  to 
the  Court  of  Review.  If  it  is  a  contempt,  why  la  it  not 
to  be  punished  by  a  single  commissioner  sitting  alone,  if 
he  was  intended  to  have  a  power  of  committing  for  con- 
tempt? On  these  grounds  I  perfectly  agree  with  what 
has  been  said  by  my  Lord  Chief  Baron.  I  will  go  further, 
and  say  that  I  had  no  doubt  from  the  first,  when  I  heard 
this  application  made  to  the  Court,  that  the  fine  could 
not  be  sustained ;  and  I  am  the  more  confirmed  in  the 
opinion  that  I  then  formed  by  what  I  have  heard  to-day. 

Aldersok,  B. — I  am  of  the  same  opinion,  that  in  this 
case  the  rule  ought  to  be  made  absolute,  and  that  Mr.  JPoiie 
had  no  jurisdiction  to  commit  for  a  contempt*  I  quite 
agree  with  the  law  as  laid  down  by  the  Attorney-General, 
that,  if  there  be  a  power  on  his  part  to  commit  for  the  con* 
tempt,  the  nature  of  the  contempt  is  not  examinable 
before  this  Court.  It  then  becomes  important  to  consider 
whether  so  large  a  power  is  given  by  the  legislature  in  thu 
case ;  and  it  appears  to  me  that  such  a  power  is  not  given 
by  the  act  in  question  to  one  commissioner  sitting  alone. 
The  main  stress  of  the  argument  in  support  of  it  rests  on 
the  first  dause  of  the  act  of  Parliament.  It  seems  to  me,  that 
the  first  clause  may  have  a  very  reasonable  construction, 
without  giving  to  the  commissioner  sitting  alone  the  power 
contended  for  on  the  present  occasion.  After  constituting 
the  Court,  the  act  of  Parliament  proceeds  to  state,  that 
*'  the  same  Court  shall  be  and  constitute  a  Court  of  law 
and  equity,  and  shall,  together  with  every  Judge  and 
commissioner  thereof,   have,  use,  and  exercise  all  the 
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rights,  incidents,  and  privileges  of  a  Gourt  of  record,  and  ^^\^/^^' 
all  other  rights,  incidents,  atid  privileges,  as  fuUy,  to  all  ^  v  ..^ 
intents  and  purposes,  as  the  same  are  used,  exercised,  and  ^^^  ^'"^^ 
enjoyed,  by  any  of  his  Majesty's  Courts  of  law,  or  Judges  Favkhss. 
at  Westminster/'  If  you  take  the  words  to  the  letter,  it 
would  give  to  every  conunissioner  the  power  and  privilege 
of  a  Court  of  record,  as  fully  as  they  are  exercised  by  the 
Courts  of  record  at  Westminster.  I  think  it  would  require 
very  strong  words  to  induce  the  Court  to  come  to  that 
conclusion.  The  words  of  the  act  may  have  a  very  sen* 
sible  construction  by  being  construed  distributively,  that 
is  to  say,  by  giving  to  Courts  of  bankruptcy  the  incidents 
and  privileges  of  a  Court  of  record,  and  by  giving  to  Judges 
and  commissioners  of  Courts  of  bankruptcy  the  rights, 
incidents,  and  privileges,  that  belong  to  a  Judge  of  a  Court 
of  record.  No  one  of  the  rights,  privileges,  and  incidents 
of  a  Judge  of  a  Court  of  record,  necessarily  carries  with  it 
the  power  of  committing  for  contempt ;  and  therefore  it 
seems  to  me,  that  the  first  clause,  by  being  construed  dis^ 
tributively,  may  have  a  perfectly  sensible  construction, 
being  intended  to  constitute  the  Court  as  a  Court  of  record, 
with  all  its  rights,  incidents,  and  privileges;  that  is,  having 
its  records  treated  as  all  other  records  of  another  Court, 
and  each  of  its  Judges  havbg  the  same  protectbn  and 
privileges  which  Judges  of  the  Courts  of  record  have,  of 
not  being  answerable,  in  the  shape  of  actions,  for  any  acts 
which  they  have  done  in  their  judicial  capacity  and  cha- 
racter. That  will  give  a  clear  and  sensible  construction, 
without  giving  this  irresponsible  power ;  and  it  seems  to 
mCf  that  is  much  more  consistent  with  the  other  clauses 
of  the  act  to  which  the  attention  of  the  Court  has  been 
called^  For  instance,  it  appears  much  more  oonsbtent 
with  the  fourth  section  than  the  construction  put  on  it 
by  the  Attorney-Qeneral  would  be.  You  are  to  suppose 
that  each  of  the  Judges  and  each  of  the  conmiissioners 
has  the  full  power  of  a  Court  of  record;  and  yet  we  find 
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SMdLtffPkM,  the  Court  of  Review  itself,  which  consists  of  four  of  the 
'    superior  officers  of  this  Court,  namely,  the  Judges,  have 
The  K»o     only  those  powers  to  enforce  its  orders  and  decrees  which 
Faolknbr.     Af  ®  vested  in  his  Majesty's  Courts  of  record  at  WestnUnsier, 
for  the  purpose  of  enforcing  their  orders  and  decrees.    A 
special  power  is  given  to  the  Judges  of  the  Court  of  Re- 
view unnecessarily,  if  the  first  section  had  given  them  all 
the  powers,  and  all  the  privileges,  and  all  the  incidents ; 
but  not  unnecessarily,  if  the  construction  which  I  put  on 
the  act  of  Parliament  be  the  true  one. 

So  it  appears  to  me,  that  the  seventh  section  is  utterly 
inconsistent  with  the  argument  that  the  commissioners 
have  all  this  power.  It  gives  to  the  commissioners, 
when  they  sit  alone,  the  same  powers  that  were  before 
vested  in  commissioners  of  bankrupts ;  and  then  it  goes 
on  to  provide,  that  they  shall  not  have,  to  the  full 
extent,  the  same  powers  which  those  commissioners  pre- 
viously exercised;  for  it  prohibits  them  from  commit- 
ting the  bankrupt,  or  other  person  examined  before  them, 
otherwise  than  to  the  care  and  custody  of  a.  messenger,  or 
other  officer  of  the  said  Court,  to  be  by  him  detained  in 
his  custody,  and  brought  up  before  a  Subdivision  Court,  or 
the  Court  of  Review.  Now,  if  each  of  these  commission- 
ers had  had  all  the  powers  incident  to  a  Court  of  record, 
they  would  have  larger  powers  than  commissioners  of  bank- 
rupts had  before ;  and  yet  by  the  seventh  section,  this  act 
of  Parliament  gives  them  less  than  the  commissioners  of 
bankrupts  exercised  before.  I  think,  therefore,  to  adopt 
the  general  construction  which  is  sought  to  be  inferred 
from  the  words  of  the  first  section,  would  be  to  convict 
the  framers  of  the  act  of  Parliament  of  very  strange 
carelessness  in  wording  the  act,  so  as  to  make  it  utterly 
inconsistent  with  itself;  but  the  view  I  take  of  it  seems  to 
make  the  act  quite  consistent  with  itself,  inasmuch  as  it  is 
reasonable  the  commissioners  should  have  the  protection 
of  a  Judge  of  a  Court  of  record,  but  with  powers  not  quite 
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80  extensive  as  those  possessed  by  the  former  commission-  ^«*:  •/  ^''•'» 
ers.    There  are  other  sections  in  the  act,  to  which  I  will    -      ^  *  ^ 
not  refer,  leading  to  the  same  conclusion.    I  am  of  opi-      '^^  ^"^^^ 
nion,  therefore,  that  this  rule  must  be  made  absolute.  Paulkheb. 

Rule  absolute  (a). 


(a)  In  consequence  of  this  de- 
cision, the  act  of  5  &  6  WiU.  4, 
c.  29,  was  passed,  to  obviate  all 
doobto :  and  by  s.  25,  it  is  enacted, 
tbat  the  said  Court  of  Review,  and 
the  said  several  subdivision  Courts, 
shall  henceforth  be,  and  shall  be 
deemed  and  taken,  from  and  after 
the  pasnng  of  the  1  &2  WiU. 4, 
c.  54,  to  have  been,  Courts  of  re- 
cord, and  shall  and  may  have  and 
exercise  all  such  powers  of  com- 
mitment as  were  vested  in  com- 
missioners of  bankrupts  acting  as 
such  at  the  time  of  the  passing  of 
the  before  redted  act,  and  shall 
and  may  have,  use,  and  exercise, 
all  the  powers,  rights,  incidents, 
and  privileges  of  a  Court  of  re- 
cord, as  fully  as  the  same  are  used, 
exercised,  and  enjoyed,  by  any  of 
his  Migest/s  Courts  of  law  at 
Wettmintter ;  and  all  orders  here- 
tofore pronounced,  and  all  acu 
done  by  the  said  Court  of  Review 
and  subdivision  Courts  respec- 
tively, shall  be  deemed  and  taken 


to  have  been  pronounced  and 
done  by  the  said  Courts  respec- 
tively, as  Courts  of  record;  and 
every  Judge  or  commissioner  ap- 
pointed or  to  be  appointed  by 
virtue  of  the  said  first  redted  act, 
sitting  alone,  and  acting  in  the 
execution  of  the  duties  imposed 
upon  Urn  as  such  Judge  or  com- 
missioner, shall  have,  use,  exer- 
dse,  and  eigoy  all  the  powers, 
rights,  .privileges,  and  exemptions 
of  a  Court  of  record:  Provided 
always,  that  nothing  herein  con- 
tained shall  be  deemed  or  taken 
to  authorize  or  empower  any  ^such 
Judge  or  commissioner,  sitting 
alone,  to  impose  any  fine,  or  com- 
mit for  a  contempt  of  Court ;  but 
every  contempt  of  any  such  Judge 
or  commissioner,  sitting  alone, 
and  acting  as  aforesaid,  shall  be 
cognizable  by  the  siud  Court  of 
Review,  and  the  same  may  be 
referred  by  any  Judge  or  commis- 
sioner as  aforesaid,  to  the  said 
Court  of  Review. 
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IN  THE  EXCHEQUER  CHAMBER. 

Easton  v.  Pratchett. 

^mT*^'  r/ii  Error  from  the  Court  of  Exchequer)  (a). 

to  a  declaration  xjl  WRIT  of  error  having  been  brougbti  it  was  now  ar- 

on  a  bill  of  «x-     ^^-^1  U«. 
d»i>«e.by«n      gOW  Oy 
Indorsee  againit 
an  Indoner,  the 

defendant  Cowttng  fof  the  plaintiff. — The  plea  admits  that  the 

Sdoned  the  bill  defendant    promised   as  stated  in  the  declaration,    and 

^'^  ^^^^  merely- alleges  that  there  was  no  consideration  for  the  in* 

or  receiving  any  doTgemeni.    It  does  not  allege  that  there  was  no  consider- 

deration  whai>  Bt\<m  for  the  promiic ;  if  it  bad^  it  would  have  been  de- 

^^^L^tl^  murrable  since  the  new  rules,  but  cured  by  the  verdict  If, 

aaid  indorse-  therefore,  there  are  circumstances  which  shew  a  consider- 

ment;  and  that 

he,  the  defen-  ation  for  the  defendant's  promise  to  pay,  lie  is  liable,  though 
any^dme^bador  ^^^^  ^  "o  Consideration  for  the  indorsement.  Sowerby^. 
r^^^^'d^"  J3if/cA^(i)  shews  that  there  is  no  necessity  for  such  a  consi- 
ation  wbateo-  dcratioo.  To  make  the  defence  complete,  the  defendant 
ropcct'of  tucfa    should  have  gone  on  to  allege,  that  there  was  no  considera- 


Jffcu'aan  vctI  ^^^  "^^  *®  acceptance  also ;  for  otherwise  there  is  a  sufficient 
diet,  that  the  consideration  ibr  the  defendant's  promise,  visi.  his  remedy 
elent.  ovcr  against  the  acceptor    [Patte$on^  J.-^- Your  argument 

depends  upon  the  averment  of  acceptance  in  the  declara- 
tion, which  is  not  a  necessary  averment,  and  may  be  reject- 
ed.] The  plaintiff  has  a  right  to  take  advantage  of  that  as  a 
fact  in  the  case.  The  test  of  the  consideration  is,  whether, 
if  the  defendant  had  given  the  plaintiff  money  instead  of 
the  bill,  he  could  have  recovered  it  back  on  the  insolvency 
of  the  acceptor ;  per  Parke,  J.,  Stephens  v.  Wilkinson  (c)« 

(a)  See  1C.M.&R.798.    (b)  2Cr.&M.368.    (e)  2  B.  &  Add.  326. 
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If  the  plaintiff  sued  the  acceptor  and  recovered,  the  latter  ^•*;i?f"*^' 
might  set  off  so  much  as  against  any  demand  the  defen-    s     ^     • 
dant  might  have  against  him;  so  that  the  defendant  is  lia-       Eastow 
ble,  at  all  events,  indirectly,  and  ought  therefore  to  be    Peatorbtt. 
capable  of  being  sued  without  that  circuity.    If  the  defen- 
dant had  indorsed  it  for  the  accommodation  of  the  accep- 
tor, or  of  the  plaintiff,  the  case  might  have  been  diffe- 
rent.   If  the  defendant  merely  intended  to  assign  to  the 
plaintiff  his  rights  of  action  against  the  acceptor,  he  should 
have  indorsed  it  sans  recourse,  but  here  it  is  absolute. 
The  cases  in  which  it  has  been  held  that  the  plaintiff 
cannot  recover  where  there  has  been  a  gifk,  have  been 
cases  between  payee  and  acceptor,  in  which  there  has  been 
no  third  person  against  whom  the  defendant  might  recover 
over;  and  therefore,  admitting  that  a  consideration  is  al* 
ways  requisite,  and  that  a  gift  under  such  circumstances  is 
not  a  sufficient  consideration,  these  cases  do  not  apply. 
It  may  be  admitted,  that  the  objection  from  the  words 
''having  and  receiving  "in  the  plea,  is  cured  by  the  ver- 
dict. 

Crompiarif  eonird.^The  promise  alleged  in  the  declar- 
ation is  only  a  conclusion  of  law,  arising  from  the  facts 
therein  stated,  which  will  primd  facte  warrant  that  con- 
clusion. But  the  plea  rebuts  it,  because  the  want  of  con- 
sideration prevents  the  implication  of  a  promise;  and  if 
there  were  an  actual  promise,  it  must  have  been  void  for 
want  of  a  consideration  to  support  it.  In  the  cases  re- 
ferred to,  the  question  has  been  whether  the  consideration 
actually  existed  or  not.  Sowerby  v.  Butcher ^  and  Stephens 
V.  Wilkinson.  But  it  was  not  argued,  that  where  there  is 
a  total  want  of  consideration,  an  action  b  still  maintain- 
able. It  is  said  that  the  promise  arises  on  the  indorsement ; 
but  there  was  no  consideration  for  that  indorsement;  and 
as  to  the  argument  of  the  remedy  over  against  the  acceptor, 
that  cannot  prevail,  because  the  liability  of  the  indorser  is 
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Tanner  v.  Bean  (a).    It  i 


Eteh.  Chamber,  not  afiected  by  the  acceptance,  lannerv*  nean  (a],  it  u 
absurd  to  say^  that  the  liability  of  the  acceptor,  which  ex- 
isted before  the  indorsement,  was  a  consideration  for  the 
promise.  [Paiteson^  J. — How  does  that  consideration 
move  from  the  plaintiff?]  All  the  authorities  shew,  that  a 
negotiable  instrument  of  this  nature  is  not  binding  be- 
tween the  parties  without  consideration;  and  this  objection 
is  not  confined  to  the  acceptor  and  the  drawer,  but  may 
be  urged  between  any  immediate  parties. 


Cowling  replied. 

Lord  DiNMAM,  C.  J.-*-The  jury  having  found  that 
there  was  no  consideration  for  the  defendant's  indorsement, 
there  is  an  end  of  the  case.  Even  if  there  had  been  an 
express  promise  to  pay  this  bill,  yet,  there  being  no  OHisi- 
deration  for  that  promise,  it  could  not  be  binding.  It  is  a 
mere  fallacy  to  say,  that  the  liability  of  the  acceptor  can 
be  any  new  consideration.  After  the  finding  of  the  jury, 
it  must  be  taken  that  there  is  no  consideration  binding  in 
law,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
(a)  6D.&R.338;  4B.&C.  312. 


Lowe  r.  The  Attorney-General. 
(In  Error  from  the  Court  of  Exchequer*) 

The  KiDg*!  Information  for  being  concerned  in  the  illegal  re- 
warehoua^  moval  of  goods.  The  information,  which  was  founded  upon 
m«iiin?of  the    *«  8  &  4  WiU.  4,  c.  53,  s.  44,  charged  the  defendant  with 

d  &  4  Will  4, 

c.  63,  •.  44, 

prohihiting  the  illegal  remoTal  of  goods  from  any  warehoiue  or  place  of  lecunty  in  which  thejr 

•hall  have  been  dej^ted. 
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having  assisted  and  been  concerned  in  the  illegal  removal  ^^;^?^^* 
of  certain  goods  from  a  certain  warehouse  in  [the  United     v      y  '  ^ 
Kingdom  wherein  the  same  had  been  deposited,  that  is         Lowe 
to  say,  in  London^  commonly  called  the  King's  Warehousei      Att.-Gbk. 
at  the  Custom-house.    The  Court  of  Exchequer  having 
given  judgment  for  the  Attomey-Generali  the  defendant 
belptw  brought  a  writ  of  error,  contending  that  a  king's 
warehouse  was  net  a  warehouse  within  the  meanuig  of  the 
clause  on  which  the  information  was  founded  (a). 

J.  Jervis,  for  the  plaintiiF  in  error. — ^The  clause  in 
question  contemplates  two  places  from  which  goods  may 
be  removed,  viz.  a  warehouse,  or  a  place  of  security.  The 
latter  may  comprehend  a  king's  warehouse,  but  the  infor* 
mation  does  not  so  describe  it ;  the  words,  however,  are 
important  for  the  plaintiff  in  error,  as  they  shew  that  a  re- 
moval from  the  king's  warehouse  is  not  unprovided  for, 
though  it  be  not  a  warehouse  within  the  meaning  of  the 
act.  There  are  in  practice  two  kinds  of  warehouses — 
merchants'  warehouses,  and  the  king's  warehouses ;  the 
latter  being  places  of  security  for  the  duties  under  the 
management  and  control  of  the  king's  officers.  The  trade 
have  hitherto  treated  the  two  as  distinct  places ;  and  so 
the  Legislature  has  defined  them.  By  the  interpretation 
clause,  3  &  4  WUL  4,  c.  52,  s.  119,  a  warehouse  is  de- 
scribed to  mean  "  any  place,  whether  house,  shed,  yard, 
timber-pond,  or  other  place  in  which  goods  entered  to  be 
warehoused  for  importation  may  be  lodged,  kept,  and 


(a)  Bnacting  (inter  aUa)  that  wise  concemed  in  the  illegal  re- 

every  person  who  shall  knoi/niigly  moval  of  any  goods  from    any 

harbour,  &c.,  any  goods  which  shall  warehouse  or  place  of  security  in 

have  been  illegally  removed  with-  which  they  shall  have  been  depo- 

out  payment  of  the  duties,  from  sited   as   aforesaid,  shall  forfeit 

any  warehouse  or  place  of  security  either  the  treble  value  thereof,  or 

in  which  they  have  been  deposited ;  1 00/1 
or  who  shall  assist  or  be  in  any 
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Exeh,  Chamber,  secured  witbout  payment  of  duty,  or  although  prohibited 
to  be  used  in  the  United  Kingdom ;"  whereas  a  king's 
warehouse  is  defined  to  mean  '*  any  place  provided  by  the 
Crown  for  lodging  goods  therein  for  security  of  the 
customs." 

Kaye^  contrd, — ^The  point  was  decided  in  the  Attarftfy" 
Getieral  v.  Vondiere^a).  In  fact^  it  does  not  arise  here; 
for  the  information  merely  states  that  the  warehouse  is 
commonly  called  the  King's  Warehouse. 

J.  Jervis^  in  reply. — ^This  case  is  brought  to  review  the 
decision  in  the  Atiomey-Oeneraly.  Vondiere.  With  respect 
to  the  description^  that  is  material ;  for  if  it  could  be  re- 
jectedy  there  would  be  no  allegation  of  a  removal  at  all. 

Lord  Dbnman,  C.  J. — There  is  no  ground  for  doubt 
in  this  case^  either  upon  the  principle  or  the  letter  of  the 
clause. 

Judgment  affirmed. 

(a)lG.  M.&R.  570. 
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Cousins  r.  Paddon.  ^   ^^^'  ^ 

JLlEBT  for  goods  sold  and  delivered,  work  andlabour.  Under  the 
and  on  an  account  stated.     Pleas — Firsts  nunquam  indebi-  {J"*„  acrioiTfor 
tatus;  secondly,  as  to  parcel  of  the  sum  demanded,  to  |®?.^  *®j|^  *"** 

for  work  and 
labour  done,  the  defendant  may  prove  (even  since  the  new  roles)  that  the  goods  delivered  were 
not  such  as  were  contracted  for,  or  that  the  work  was  dona  in  an  unworkmanlike  manner,  al- 
though there  was  a  special  contract  to  pay  for  the  goods  or  work  at  a  certain  price;  and  the  plaintiff 
can  then  recover  only  on  the  quantum  wuruiL 

Where,  in  debt  on  simple  contract,  the  defendant  pleads  payment  of  a  certain  sum,  he  must 
prove  payment  of  thai  sum,  (even  though  it  be  laid  under  a  tndelieet)t  in  order  to  entitle  him  to  a 
verdict  on  the  whole  plea.  But  the  plea  may  be  taken  distributively,  and  the  issue  found  for  the 
defendant  as  to  the  amount  proved  to  be  paid,  and  as  to  the  residue  for  the  plaintiff. 

The  like  as  to  a  plea  of  set-off. 

Therefore,  where,  in  debt  for  goods  sold  and  delivered,  and  work  and  labour  done,  the  defendant 
pleaded,  first,  nunquam  mdehitatut;  secondly,  as  to  parcel  of  the  sum  demanded,  to  wit,  338/., 
payment  of  338/.  in  discharge  of  that  parcel;  thirdly,  a  set-off  for  money  paid;  the  plaintiff 
proved  a  special  contract  for  good,  sound,  saleable  bricks,  to  be  made  for  him  by  the  defendant,  at 
a  certain  price  per  thousand,  and  delivery  of  so  many  as  amounted,  at  that  rate,  to  396/. ;  the  de- 
fendant proved  payment  of  314/.,  and  a  set-off  for  2R,  and  proved  also  that  the  bricks  were  badly 
made,  and  the  jury  found  the  value  of  those  delivered  to  be  not  more  than  335/. : — the  Court  di- 
rected the  verdict  to  be  entered,  on  the  plea  of  payment,  as  to  314/.  for  the  defendant,  as  to  the  re- 
sidue for  the  plaintiff;  on  the  plea  of  set-off,  as  to  21/ ,  for  the  defendant,  as  to  the  residue  for  the 
plaintiff;  on  the  plea  oinumquam  imdeMtatut,  as  to  the  whole  sum  demanded,  except  335/.,  for  the 
defendant;  so  as  to  give  the  defendant  judgment  on  the  whole  record. 
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Exch.  of  Pleat,  wit^  8881.  ^  that  the  defendant  paid^  and  the  plaintiff  ac- 
ceptedy  a  certain  sum,  to  wit,  S8SI.,  in  full  satisfaction  and 
discharge  of  the  sud  certain  parcel  of  the  sum  demanded, 
to  wit,  8S8L ;  thirdltf,  a  set-off  for  money  paid,  &c.  The 
replication  denied  the  payment  and  acceptance,  and  the 
debt  proposed  to  be  set  off.  At  the  trial  before  Paite" 
son,  J.,  at  the  Winchester  Spring  Assizes,  it  appeared  that 
the  action  was  brought  for  bricks  made  by  the  plaintiff 
for  the  defendant,  on  a  specific  contract  to  furnish  "  good, 
sound,  saleable  bricks,"  at  24e.  a  thousand.  The  defence 
was,  that  the  bricks  were  not  of  the  quality  and  descrip- 
tion which  they  ought,  according  to  the  contract,  to  have 
been,  and  that  the  full  amount  due  to  the  plaintiff,  accor- 
ding to  their  real  value  on  a  quantum  meruit,  had  been 
paid  in  part;  and  that  as  to  the  residue,  there  was  a  set- 
off for  money  paid  on  the  plaintiff's  account.  The  value 
of  the  bricks,  according  to  the  contract  price,  was  896L  ISf., 
supposing  such  had  been  delivered  as  were  required  by 
the  contract;  It  appeared  that  the  defendant  had  kept 
the  bricks  for  some  time  on  his  premises  without  any  offer 
to  return  them,  and  had  sold  different  portions  of  them. 
It  was  contended  for  the  plaintiff,  that  it  was  not  compe- 
tent to  the  defendant,  at  common  law,  to  give  such  de- 
fence in  evidence  at  all ;  or,  at  all  events,  since  the  late 
pleading  rules,  to  give  it  in  evidence  under  the  general 
issue.  The  learned  Judge,  however,  thought  that  the  de- 
fendant had  a  right  to  avail  himself  of  the  defence.  The 
defendant  thereupon  gave  evidence  of  the  inferior  quality 
of  the  bricks,  and  proved  payments  on  account  to  the 
amount  of  314/.  8s,,  and  a  set-off  for  money  paid  to  the 
amount  of  SI  A,  making  together  885L  8s.  It  was  then 
objected,  that  the  sum  mentioned  in  the  plea  of  payment, 
(8881.),  was  fixed  and  certain;  and  that,  to  support  the  plea, 
the  whole  amount  of  dS8/.  must  be  proved  to  have  been  paid. 
The  learned  Judge  inclined  to  that  opinion.  An  applica- 
tion was  then  made  on  behalf  of  the  defendant,  to  amend 
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the  plea  by  altering  the  amount  from  33S/.  to  S144. 3#.,  but  SMck.  ef  Pka$, 
the  learned  Judge  doubted  whether  he  had  power  to  do 
so  under  the  3  ^  4  miL  4,  c.  4£,  a.  23.  He  left  it  to  the 
jury  to  say  whether  the  sum  which  the  defendant  ought 
to  have  paid  for  the  bricks  delivered  exceeded  the  sum  of 
335/.  3i.  or  not,  and  they  found  that  it  did  not  The 
learned  Judge  thereupon  directed  a  verdict  to  be  entered 
for  the  plaintiff  for  1^.,  and  also  directed  the  facts  to  be 
found  specially,  pursuant  to  the  power  given  by  the  3^4 
Will.  4f,  c.  42,  s.  24,  and  reserved  leave  to  the  defendant 
to  apply  to  the  Court  to  enter  a  verdict  for  him  on  the 
second  issue,  if  the  Court  should  be  of  opinion  that  it  was 
proved.  In  the  following  term,  accordingly,  Dampier 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant ; 
and  BompaSf  Serjt.,  for  the  plaintiff,  obtained  a  cross 
rule  to  increase  the  damages  by  the  sum  of  58/.  1 U.,  (the 
sum  remaining  unpaid,  if  the  plaintiff  were  entitled  to  re- 
cover according  to  the  contract  price).  In  Trimiy  Term^ 
both  rules  came  on  to  be  argued  together. 

Erie  and  Crowder,  for  the  plaintiff. — The  verdict 
found  for  the  plaintiff  ought  to  stand,  and  the  damages 
ought  to  be  increased  to  the  amount  of  the  contract  price* 

First,  the  defendant  was  not  at  liberty,  at  common  law, 
to  set  up  the  defence  of  the  badness  of  the  work  done. 
Here  was  a  special  contract  for  the  bricks  at  so  much  a 
thousand ;  bricks  were  made  by  the  plaintiff  under  that 
contract,  amounting  at  that  rate  to  the  value  of  396/.  I2s. ; 
they  were  delivered  to  the  defendant,  were  kept  on  his 
premises,  portions  of  them  sold  by  him  from  time  to  time, 
and  payments  made  on  account  of  them  down  to  the  time 
of  action  brought,  without  complaint,  and  without  any 
offer  to  return  them.  After  such  acquiescencci  he  is  not 
at  liberty  to  go  beside  the  special  contract,  and  to  defend 
himself  on  the  ground  that  they  were  improperly  made. 
Such  a  defence  is  applicable  only  to  a  claim  on  a  quantum 
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£a^  of  PUat,  meruit.  [Parte,  B. — All  you  can  do  is  to  use  the  aoqui* 
escence  of  the  party  as  strong  evidence  that  the  work  was 
properly  done^  but  as  evidence  only.  I  understood  the  law 
on  the  subject  to  have  been  settled »  ever  since  the  case  of 
Basten  v.  Butter  {a).  It  is  an  implied  part  of  the  special 
contract  that  the  work  shall  be  done  in  a  workmanlike 
manner ;  if  it  be  not,  the  party  can  go  only  on  a  guanium 
mertilt.'l  Where  there  is  a  specific  warranty,  the  case  is  dif- 
ferent. Potdtons.Lattimare{b).  [Parke^'R. — Where  the 
plaintiff  is  himself  the  workman,  there  is  an  implied  war- 
ranty that  the  work  shall  be  done  in  a  workmanlike  manner; 
in  the  case  you  refer  to,  the  plaintiff  was  no  more  than  the 
seller  of  the  goods.]  Then,  secondly,  such  a  defence  ought, 
since  the  new  rules,  to  have  been  specially  pleaded.  As  it 
stands,  it  amounts  to  this — that,,  under  the  plea  that  the 
defendant  did  not  contract,  he  relies  on  non-performance 
by  the  plaintiff.  The  indebitatus  count  is  now  applicable 
to  a  double  purpose ;  it  is  sufficient  to  authorise  the  plain- 
tiff either  to  give  evidence  of  a  special  contract,  or  to  go 
upon  a  quantum  meruit.  [Alderson,  B. — You  are  in  this 
dilemma :  if  the  defence  is  not  good  without  being  speci- 
ally pleaded,  it  is  because  this  is  a  demand  upon  a  special 
contract ;  but  if  it  is,  you  are  out  of  court  by  the  verdict 
of  the  jury,  who  have  found  in  effect  that  the  workman- 
ship was  inferior.]  The  object  of  the  new  rules  is  to  com- 
pel every  specific  defence  to  be  pleaded,  in  order  that 
both  parties  may  know  precisely  the  issue  to  be  tried. 
Though  the  count  is  general  in  form,  the  special  contract 
was  within  the  defendant's  knowledge,  and  he  knew  also 
that  there  was  but  this  one  dealing  between  himself  and  the 
plaintiff.  The  rule  applies  to  the  fact  of  there  being  a  spe- 
cial contract;  not  to  the  form  in  which  it  is  alleged.  Lord 
Ettenborough  says,  in  Basten  v.  Butter  (c),   ''  Where  a 

(a)7  Eait,  479.  {b)  9  B.  &  C.  269;  4  Mtn.  &  R  206. 

(c)  7  £Mt|  483. 
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specific  sum  has  been  agreed  to  be  paid  by  the  defendant,  Rxeh.ofPUat, 
the  plain tiflf  may  have  some  ground  to  complain  of  sur- 
prise, if  evidence  be  admitted  to  shew  that  the  work  done 
and  materials  provided  were  not  worth  so  much  as.  was 
contracted  to  be  paid,  because  he  may  only  come  pre- 
pared to  prove  the  agreement  for  the  specific  sum  and 
the  work  done,  unless  notice  be  given  to  prove  that  the 
payment  is  disputed  on  the  ground  of  the  inadequacy  of 
the  work  done."  Broom  v.  Davis  (a),  there  cited,  was  a 
ruling  at  Buller,  J.,  to  the  like  effect.  [Parke,  B. — As  to 
surprise,  parties  roust  be  taken  to  know  the  law,  and  to  ex- 
pect, in  every  case,  the  defence  which  is  admissible  under 
the  plea.  Collateral  notice  can  make  no  difference  in  the 
legal  rights  of  parties  under  the  pleadings.]  The  Court 
will  take  notice  of  the  rule  requiring  particulars  of  the  de- 
mand to  be  given  to  the  defendant.  The  plaintiff  claims 
by  a  special  contract,  and  gives  the  defendant  express 
notice  of  it.  Roffey  v.  Smith  {b)  is  a  direct  authority  in 
favour  of  the  plaintiff  on  this  part  of  the  case.  [Parke,  B. 
— There  would  be  no  difficulty,  unless  the  rule  of  plead- 
ing had  been  relaxed,  and  the  plaintiff  allowed,  under  the 
general  indebitatus  count,  stating  the  defendant  to  be  in- 
debted in  a  certain  suro,  to  shew  himself  entitled  on  a 
quantum  meruit.  It  would  have  been  different,  if  the 
plaintiff  had  set  out  a  special  contract ;  then,  clearly,  the 
defendant  could  only  have  denied  the  contract  in  fact  by 
the  general  issue.  But  here,  may  he  not  deny  that  which 
is  implied  by  law  as  part  of  the  implied  contract  stated 
in  the  declaration — viz.  that  those  goods  were  delivered 
which  were  contracted  for  ?] 

The  next  question  is,  whether  the  direction  to  enter  a 
verdict  for  the  plaintiff  on  the  pleas  of  payment  and  set- 
off, was  right  The  plea  of  payment  is  a  plea  of  confes- 
sion and  avoidance,  admitting  a  cause  of  action  to  the 

(«)  7  East,  480,  n.  (6)  6  Carr.  &  P.  662. 
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E»eh.  afPUat,  amount  of  338/.  The  defendant  establishes  the  payment 
of  314/.  only.  The  consequence  at  law  is,  that  the  resi- 
due remains  due  to  the  plaintiff.  If  that  plea  alone  had 
been  on  the  record,  there  must  have  been  a  verdict  for 
the  plaintiff.  Issue  is  joined  on  the  precise  point,  as  to 
the  payment  of  that  specific  sum  of  338/. ;  if  iiat  payment 
is  not  substantiated,  the  issue  is  determined  in  fisivour  of 
the  plamtiff.  So  also  as  to  the  set-off:  the  defendant  un- 
dertakes to  prove  the  plaintiff  indebted  to  him  in  a  greater 
amount  than  is  claimed  by  the  plaintiff;  this  he  fails  to  do, 
and  the  issue  is  therefore  determined  against  him.  No 
doubt,  payments  in  part  may  be  taken  into  consideration 
by  the  jury  in  reduction  of  damages ;  but  these  are  pleas 
pleaded  in  bar  of  the  whole  action. 

Lastly,  this  was  not  a  case  in  which  the  learned  Judge 
could  amend.  The  power  of  amendment  applies  only  to 
cases  of  variance  between  the  allegation  and  the  proof  of 
the  contract ;  but  there  is  no  power  to  amend  the  formal 
statement  of  the  pleader,  by  which,  in  the  commencement 
of  the  plea,  he  states  as  to  what  part  of  the  demand  the 
plea  is  to  be  applicable.  And  its  being  made  under  a 
videlicet  makes  no  difference ;  the  party  must  set  forth 
with  certainty  and  precision  the  portion  of  the  claim  to 
which  he  pleads. 

Dampier  and  Smirke,  for  the  defendant — ^First,  the  de- 
fendant was  entided,  at  common  law,  to  shew  the  badness 
of  the  work  under  the  general  issue.  [Parke,  B. — We 
think  you  need  not  trouble  yourself  on  that  point:  we  are 
all  of  opinion  that  it  was  competent  to  a  defendant,  under 
the  old  plea  of  the  general  issue,  to  shew  that  the  goods 
delivered  were  not  of  such  a  description  ah  they  ought  to 
have  been,  to  entide  the  plaintiff  to  avail  himself  of  the 
special  contract,  on  the  general  indebitatus  count;  that 
therefore  he  must  be  driven  to  his  quantum  meruit.  Look- 
ing at  all  the  cases  together,  it  appears  dear  that  if  the 
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work  supplied  turns  out  not  to  have  been  of  a  workman^  'Km*-  ^jPImi, 

1836. 
like  character,  which  is  impliedly  stipulated  for,  the  de- 
fendant may  shew  that  he  was  not  liable  to  pay  the  agreed 
price.] 

Then,  have  the  new  rules  altered  the  case  !  If  the 
plaintiff  had  declared  specially,  he  would  have  been  bound 
to  aver  that  he  made  ''  good,  sound,  saleable  bricks,** 
which  allegation  the  defendant  might  have  traversed.  But 
the  inikbiiatus  count  involves  an  allegation  of  a  delivery 
of  such  goods,  pursuant  to  the  contract,  as  raised  the 
implied  promise  to  pay  for  them  on  request :  if  the  goods 
stipulated  for  were  not  delivered,  the  liability  to  pay  on 
request  never  arose.  The  defence,  therefore,  is  not  one 
in  confession  and  avoidance,  but  in  absolute  denial  of  the 
contract  on  which  the  plaintiff  relies.  The  Court  of 
King^s  Bench  certainly  decided,  in  Edmunds  v.  Harris  (a), 
that  a  defendant  could  not  set  up,  under  the  general  is- 
sue, the  defence  that  the  goods  were  sold  on  a  credit  not 
yet  expired ;  but  that  case  was  doubted  by  this  Court  in 
Taylor  v.  Hilary  (6);  and  in  Alexander  v.  Oardner  (c), 
the  Common  Pleas  held,  that  on  a  general  declaration  for 
goods  bargained  and  sold,  evidence  of  a  special  contract 
subject  to  conditions  which  had  not  been  complied  with, 
might  be  given  in  evidence  under  the  general  issue.  The 
Court  appear  to  have  decided  Edmunds  v.  Harris  by 
looking  at  the  example  given  in  the  rule,  instead  of  the 
rule  itoelf.  IParke,  B^— The  plaintiff  is  bound  to  prove 
such  a  sale  and  delivery  as  will  raise  a  debt  payable  on  re- 
quest. You  deny  the  delivery  in  fact  of  the  goods  which 
were  by  the  contract  to  be  delivered,  and  in  respect 
of  which  the  plaintiff  was  to  have  so  much  per  thousand.] 
The  only  effect  of  the  new  rules  is  to  bring  back  the  old 
law  of  pleading  as  to  matters  ex  post  facto.    Originally, 

(a)  2  Ad.  &  El.  414 ;  4  Nev.         (c)  1  Bing.  N.  C.671;  1  Scott, 
&  M.  182.  281 ;  3  Dowl.  P.  C.  146. 

(b)  Ante,  Vol.  1,  p.  743. 
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Bxek,  of  Pieast  the  defendant  pleaded  specially  erery  matter  of  defence 
which  admitted  that  the  plaintiff  had  once  a  cause  of  ac- 
tion :  Paramore  v.  Johnson  {a).  The  cases  collected  in 
Vin.  Abr.  Evidence ^  2i.  a.,  shew  what  was  the  progress 
of  the  law.  The  general  issue  was  let  in,  to  put  the  plain- 
tiff,  on  proof  of  a  subsisting  debt  at  the  time  of  action 
brought. 

Next,  as  to  the  pleas  of  payment  and  set-off. — In  debt 
on  simple,  contract,  the  plaintiff  is  not  bound  (though  the 
rule  was  formerly  otherwise)  to  the  proof  of  the  precise 
sum  demanded.  M'Quillin  v.  Cox{b);  Lord  v.  Houstoun{e). 
The  plaintiff,  then,  being  permitted  to  prove  a  different 
sum  from  that  alleged,  the  defendant  is  necessarily  let 
loose  to  meet  him  with  proof  of  payment  of  a  different  sum 
from  that  stated  on  his  part.  Otherwise  the  plaintiff  might 
demand  10,000/.,  and  prove  IL  only;  the  defendant  might 
plead  payment  of  10,000/.,  and  prove  it  all  except  1/.,  and 
yet  fail.  So  unjust  a  consequence  appears,  in  the  absence 
of  authprity  to  the  contrary,  to  furnish  a  conclusive  argu- 
ment against  the  adoption  of  the  doctrine  contended  for 
on  the  other  side.  Whenever  the  plaintiff  is  bound  to 
state  a  precise  sum,  the  defendant  must  meet  it  in  pleading 
•with  a  precise  sum  also ;  but  where  the  plaintiff  is  not 
bound  to  prove  the  precise  sum,  neither  is  it  incumbent  on 
the  defendant  to  meet  it  with  proof  of  the  precise  sum. 
In  BrounCi  Vade^Mecum,  92,  there  is  a  plea  of  payment 
and  acceptance,  in  an  action  of  assumpsit  for  use  and  oc- 
cupation, of  S8/.  12s*  4d. ''  for  the  third  part  of  the  afore- 
said rent  of  85/.  I7s.  4c/.  in  the  said  declaration  mentioned, 
which  the  said  plaintiff  accepted  for  the  third  part  of  the 
said  rent,  in  full  discharge  of  the  said  promises  of  the  said 
defendant;*'  and  a  replication  denying  the  payment;  and  it 
is  said  there  was  verdict  and  judgment  for  the  defendant. 
In  2  BrowfCs  Entries,  6,  there  is  a  precedent  of  a  plea,  ad- 

(a)  1  Ld.  Raym.  566.         (6)  1  H.  Bl.  249.  (c)  11  But,  62. 
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luitting  the  promise  alleged,  but  excusing  it  by  pa]rment  of  Bnh.  of  Pitas, 
"  the  said  several  sums  of  moneyi  amounting  in  the  whole  ^ 

to  the  said  sum  of  390/.|  according  to  the  said  several  pro-  Cousins 
mises  and  undertakings,  &c."  Such  a  plea  could  never  paddon. 
have  been  pleaded,  or  printed  as  a  precedent,  if  the  prin- 
ciple contended  for  on  the  other  side  be  correct,  because  it 
would  expose  the  defendant  to  so  great  and  manifest  a 
disadvantage.  The  plea  means  only,  that  the  defendant 
will  prove  payment  of  all  that  the  plaintiiFcan  prove  against 
him,  up  to  a  certain  amount.  No  doubt  the  plea  must 
shew  a  sum  certain ;  but  the  proof  need  not  be  equally 
precise.  In  Robinson^i  Entries,  56,  there  is  a  precedent 
of  a  plea  of  payment  to  the  plaintiff  of  '*  all  the  sums 
of  money  due  to  him,"  and  a  replication  denying  the 
payment;  perhaps,  however,  such  a  plea  might  be  bad 
on  special  demurrer  for  want  of  the  requisite  certainty. 
March,  77;  Com.  Dig.  Pleader,  JS  5,  2  G.  15.  There  is 
high  authority  for  saying  even  that  judgment  by  default 
in  debt  is  not  necessarily  a  confession  of  the  sum  de- 
manded (ja).  iParke,  B. — Holroyd,  J.,  and  Litiledale,  J., 
certainly  said  so ;  but  the  practice  is  uniform  the  other 
way.] — The  plea  of  tender  was  referred  to  at  the  trial  as 
furnishing  an  analogy  favourable  to  the  plaintiff;  but  it  is 
not  altogether  an  analogous  case,  because  that  plea  is 
never  admitted  without  a  very  distinct  admission  of  the 
debt ;  nor  can  it  be  pleaded  doubly  with  another  plea,  but 
must  be  excepted  out  of  the  general  issue :  it  determines 
the  sum  also  in  another  remarkable  way,  because  the 
amount  must  be  paid  into  Court.  There  is  an  analogy  in 
favour  of  the  defendant,  in  the  case  of  trespass.  Suppose 
the  plea  in  trespass  professes  to  justify  more  than  it  pro- 
perly can,  it  is  enough  if  the  defendant  proves  as  much  of 
his  justification  as  covers  the  plaintiff's  proof.  Red' 
ford  V.  Birletf  (b). 

(a)  See  Arden  ▼.  ComieU,  5  B.  &     Brill  ▼.  Neele,  1  Glut.  Rep.  627. 
AM.  885 ;  1  Dowl.  &  R.  529;         (6)  3  Stark.  N.  P.  G.  83. 
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«ce*.  €f  Pimh  The  same  arguments  apply  to  the  plea  of  set-off.  In  a 
plea  by  an  executor  of  retainer  or  payment  to  other 
creditors^  he  is  not  bound  down  to  the  precise  sum  stated. 
It  is  true  that  is  a  plea  at  common  law;  but  there  is 
nothing  in  the  statutes  of  set-off  to  limit  the  operation  of 
the  plea  in  this  respect.  It  is  impossible  to  plead  it  alone, 
unless  the  plaintiff  tells  the  defendant  the  precise  sum  he 
claims ;  it  must,  therefore,  be  pleaded  to  part,  especially 
in  debt,  where  the  plaintiff  claims  the  aggregate  of  all  the 
sums  laid  in  the  action. 

Lastly,  the  learned  Judge  had  power  to  make  the 
amendment  prayed.  The  plaintiff  could  not  have  been 
misled,  and  it  was  in  a  matter  not  material  to  the  merits ; 
for  he  was  put  by  the  general  issue  to  prove  what  was  due 
upon  the  contract,  and  he  knew  what  he  had  received  in 
part  payment.  It  may  be  said,  the  defendant  knew  also 
what  be  had  paid ;  but  the  proof  of  the  several  payments 
may  be  very  difficult,  and  the  plaintiff  did  not  give  credit 
for  them  in  his  particulars. 

Parks,  B. — ^The  only  point  on  which  we  desire  to  take 
time  for  consideration  is  on  the  effect  of  the  two  pleas  of 
payment  and  setoff,.  especiaHy  the  former ;  first,  whether 
they  can  be  taken  distributively  i  or  if  not,  whether,  upon 
the  facts  found  by  the  jury,  we  can  say  that  the  variance 
was  immaiterial,  and  might  have  been  amended.  It  is 
a  question  of  great  importance,  since  the  new  rule  com- 
pelling parties  to  plead  specially,  and,  in  one  view  of  it, 
of  very  great  difficulty  on  a  defendant  On  the  other 
point,  the  Court  aU  concur  in  the  same  view*  The  old 
law  certainly  permitted  the  defendant  to  avail  himself,  on 
the  general  issue  pleaded  to  an  indebiiaius  count,  of  the 
defence  that  the  work  was  improperly  done,  or  the  goods 
delivered  not  such  as  were  contracted  for ;  and  we  think  the 
late  rules  have  not  introduced  any  alteration  in  this  respect. 
The  defendant  is  entitled,  under  the  plea  of  non  auumpni 
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or  nunquam  indebiiaius  to  an  action  for  the  price  of  goods,  ^^^^'^ 

to  shew  either  that  there  was  no  sale  or  delivery,  or  none 

such  as  to  make  him  liable  on  the  contract:  so  also,  in  an 

action  for  work  and  labour  and  materials,  to  shew  that  the 

work  done,  or  materials  provided,  were  not  such  as  to 

render  him  liaUe  to  pay  for  them  under  the  contract : 

and  then  he  opens  his  liability  to  pay  on  a  contract  of 

another  description,  namely,  on  a  quantum  mermi. 

Rule  to  increase  the  damages  discharged :  on  the  rule 
to  enter  a  verdict  for  the  defendant. 

Cur.  adv.  vuli. 

In  the  present  term,  the  judgment  of  the  Court  was  de- 
livered by 

Parke.  B. — ^After  stating  the  pleadings  and  facts  of  the 
eaae,  his  Lordship  proceeded : — ^The  question  remaining 
for  consideration  is,  whether  the  defendant  is  entitled  to  a 
verdict  upon  the  issue  on  the  second  plea  altogether^  or 
as  to  the  S14/.  3#.,  part  of  the  sum  therein  mentioned,  the 
verdict  as  to  the  residue  being  found  for  the  plaintiff.  It 
appears  to  us  that  the  defendant  is  not  entitled  to  a  ver- 
dict on  the  whole  plea.  The  plea  contains  an  admissioa 
that  a  certain  parcel  of  the  debt  was  due ;  and  in  order  to 
support  the  whole  plea,that  parcel  must  be  proved  to  have 
been  paid ;  and  that  parcel  is  by  the  introductory  part  of 
the  plea  stated  to  be  SS82.  It  is  true,  it  is  so  stated  under 
a  videUeei;  but  it  is  perfectly  clear  that  the  addition  of  a 
videlieei  cannot  render  a  material  averment  immaterial; 
Greenwood  v.  Bameti(a);  and  there  is  no  doubt  that  the 
sum  mentioned  in  the  plea  is  material,  for  the  plea  must 
state  how  much  of  the  demand  it  proposes  to  answer.  On 
a  demurrer  to  this  plea  for  not  stating  that  part  with  cer- 

<a)  6T.It460. 
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^^^'^^  tainty,  the  answer  would  have  been  that  it  was  so  stated, 
V  V  '  ^  and  that  the  videlicet  made  no  difference.  For  this  reason 
Cousins  ^^  q;^^  q{  opinion  that  the  defendant  cannot  have  a  verdict 
Paddon.  on  the  whole  plea:  but  we  think  that  the  plea  may  be 
taken  distributively,  and  found  as  to  part  for  the  defen- 
dant, and  part  for  the  plaintiff.  The  general  rule  is,  that 
a  plea  is  an  entire  thing,  and  bad  altogether  if  disproved 
in  part ;  but  to  this  rule  there  are  exceptions  which  have 
been  long  established.  For  instance,  in  a  pleaofj^fen^ 
adminiitravit^  though  assets  unadministered  are  shewn  to 
be  in  the  defendant's  hands,  and  so  the  plea  is  disproved, 
yet  the  judgment  for  the  plaintiff  is  only  for  the  part  un- 
administered (a).  So,  on  a  plea  of  judgment  recovered 
against  the  testator,  in  actions  against  an  executor,  and  no 
assets  vUrif  it  is  not  enough  to  disprove  a  single  judg- 
ment. So,  where  two  executors  join  in  a  plea  of  pkne 
administraviif  and  assets  are  proved  to  be  in  the  hands 
of  one  only.  All  these  are  instances  where,  from  the 
nature  of  the  case,  the  plea  is  not  entire ;  and  the  question 
is,  whether  the  present  case  falls  within  the  same  principle. 
If  this  had  been  an  action  of  indebitatus  tusumpnt^  there 
could,  we  think,  have  been  no  doubt  but  that  the  plea 
would  have  been  divisible.  A  plea  of  payment  is  not 
usual  in  assumpsit;  but  pleas  of  set-off  and  the  statute  of 
limitations,  which  are  very  common,  are,  we  believe,  al- 
most invariably  pleaded  to  the  whole  declaration;  and 
yet,  if  the  debts  due  to  the  defendant  do  not  cover  the 
whole  demand,  or  the  whole  of  the  causes  of  action  did 
not  accrue  beyond  six  years,  and  the  residue  in  both  cases 
is  answered  under  the  general  issue,  the  defendant  has 
always  judgment  on  the  whole  record.  So,  if  there  be  a 
plea  of  the  general  issue,  and  a  plea  of  bankruptcy  to  the 
whole  declaration,  and  part  of  the  demand  be  answered 
on  the  general  issue,  part  by  the  defendant's  certificate, 

(a)  1  Saund.  336. 
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the  course  is  the  same.  This  can  only  be  on  the  ground  Maeh,  of  PUat, 
that  such  pleas,  to  a  declaration  of  this  general  nature^ 
which  may  and  often  does  comprise  many  distinct  con- 
tracts in  point  of  fact,  are  capable  of  being  severed^  and 
applied  to  each  portion  of  the  demand,  in  like  manner 
as  if  there  were  several  dbtinct  pleas,  one  to  each  of  such 
portions  respectively.  For  if,  in  the  cases  above  stated, 
the  pleas  of  setoff,  of  the  statute  of  limitations,  and  of 
bankruptcy,  were  entire,  and,  if  disproved  in  part,  were  bad 
altogether,  then,  as  they  are  each  pleaded  to  the  whole  de- 
claration, and  are  proved  only  as  to  part  of  it,  the  conse- 
quence would  be,  that  the  plaintiff  would  be  entitled  to  a 
verdict  upon  the  issues  on  each  of  those  pleas.  It  seldom 
happened,  before  the  late  rules,  that  there  was  any  occa- 
sion in  these  cases  to  make  any  other  entry  on  the  record 
than  a  general  finding  for  the  defendant,  and  judgment 
for  the  defendant  on  both  issues ;  but  since  the  costs  of 
each  issue  now  follow  the  event  of  the  issue,  there  can  be 
ho  doubt  but  that  the  proper  entry  would  be  in  such 
cases,  on  the  general  issue,  for  the  defendant  as  to  all  but 

/.,  (the  sum  covered  by  the  proof  under  the  special 

plea),  and  on  the  special  plea,  so  far  as  related  to  that 
sum,  for  the  defendant ;  and  as  to  the  residue  on  both 
bsues,  for  the  plaintiff.  If  this  be  so,  there  is  no  reason 
why,  upon  a  special  plea  of  payment,  the  same  course 
should  not  be  pursued.  Such  a  plea  does  not  mean  that  the 
defendant  paid  one  certain  fixed  sum  at  a  certain  time, 
but  that  he  did,  either  in  one  sum,  or  in  several  sums  at 
different  times,  pay  the  whole  of  the  plaintiff^s  demand. 
When  the  plea  is  so  understood,  there  is  nothing  contra- 
dictory in  holding  that  the  issue  might  be  found  as  to  part 
for  the  phiintiff,  and  part  for  the  defendant.  The  re- 
maining question  then  is,  whether  there  is  any  difference 
between  these  cases,  and  similar  pleas  to  an  action  of  debt 
on  simple  contract.  Whilst  it  was  considered  to  be  law, 
that  an  action  of  debt  on  simple  contract  was  founded  on 

VOL.  II.  o  O  CM.  11. 
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Etch,  qf  Pleas,  one  entire  single  contract^  and  that  the  plaintiff  could  not 
-  recover  less  than  the  whole,  doubtless  a  special  plea  of 
Cousins  payment  was  also  entire  ;  and  if  the  full  amount  was  not 
Paddon.  proved  to  be  paid,  the  plaintiff  was  entitled  to  a  verdict ; 
but  since  it  has  been  established  by  several  cases  that  the 
demand  in  such  actions  is  divisible,  and  the  plaintiff  may 
recover  less,  and  since  several  contracts  may  certainly  be 
included  in  a  demand  of  one  sum  in  an  action  of  debt  on 
simple  contract,  as  well  as  indebitatus  assumpsit,  and 
since  a  plea  of  payment,  whether  pleaded  to  a  declaration 
in  one  form  of  action  or  the  other,  must  have  the  same 
meaning,  and  does  not  of  necessity  import  that  one  entire 
sum  was  paid  at  one  time,  we  do  not  see  any  satisfactory 
reason  why  it  may  not  be  considered  capable  of  being 
severed  in  one  case  as  well  as  the  other,  whether  pleaded 
to  the  whole  declaration,  or,  as  in  the  present  case,  to 
part.  The  only  difference  between  the  two  actions  will 
therefore  be,  that  in  an  action  of  assumpsit  the  plea  to  the 
whole  declaration  admits  no  certain  sum  to  have  been  ori- 
ginally due  from  the  defendant  to  the  plaintiff,  whilst  the 
plea  to  the  whole  declaration  in  debt  admits  the  sum  no- 
minally chiimed  to  have  been  originally  due.  In  either,  we 
think  the  verdict  may  be  found  for  the  defendant  for  the 
whole,  or  for  the  part  actually  paid,  according  to  the  fact. 
This  deckion  will  be  productive  of  great  practical  conve- 
nience, as  under  the  new  rules  of  pleading  payment  must 
be  pleaded  specially;  and  unless  the  plea  be  divisible, 
the  defendant  must  either  multiply  his  pleas  by  pleading 
to  each  of  the  demands  separately,  or  he  must  be  driven 
to  the  necessity  of  applying  to  amend  on  the  trial  under 
the  S  &  4  Witt.  4,  c  48,  in  case  any  part  of  the  plea  should 
not  be  proved.  The  verdict  must  be  entered,  on  the  plea  of 
payment,  so  far  as  relates  to  the  sum  of  314/.  Ss.,  for  the 
defendant ;  on  the  plea  of  set-off,  so  far  as  relates  to  the 
ram  of  SI/.,  for  the  defendant;  and  on  the  plea  of  ntni- 
quam  indebiiatus,  as  to  the  whole  sum  demanded^  except 
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3S5L  3m.,  for  the  defendant.    The  consequence  will  be,  ^ch.  ^  pumm, 

that  on  the  whole  record  the  defendant  will  have  judg-  ^ 

menu  Cousins 

Rule  absolute  accordingly.  Paddon. 


Roberts  v.  Williams  and  Another. 

X  HIS  was  an  action  against  two  justices  of  the  county  a  nodee  of  sc- 

of  DefUngh,  for  imprisoning  the  defendant  in  the  house  "^aeMhe  2?'' 

of  correction  without  reasonable  or  probable  cause.    At  ^w- 2. c-**. 

the  trial  before  Bottand,  B.,  at  the  Chester  Spring  As-  which  u  in- 

sizes,  the  notice  of  action  to  the  defendants,  required  by  na^^  «„d  pia^ 

the  24  Geo.  2,  c.  44,  s.  1,  being  put  in,  it  appeared  to  be  ^^^J^^ 

signed  as  follows : — "  EdwardJoneg^  Record  Street^  Ruthin^  although  he 

actually  retldet 

Denbighshire^  attorney  for  the  said  Robert  Roberts.'*  It  eisewhera. 
was  proved  that  Mr.  Jones  resided  at  a  place. called  Brjfn- 
hfffrid^  about  a  quarter  of  a  mile  out  of  the  town,  but 
within  the  borough  of  Ruthin;  but  that  his  office  of 
business  was  in  Record  Street,  in  that  town,  and  was 
known  by  the  defendants.  The  defendant's  counsel  con- 
tended that  this  was  not  a  sufficient;  notice  within  the 
statute,  which  required  the  name  and  place  of  abode  of 
the  attorney  to  be  subjoined.  The  learned  Judge  re- 
served the  point,  and  the  plaintiff  had  a  verdict  for  15/. 
John  Jervis  having  accordingly  obtained  a  rule  nisi  to 
enter  a  nonsuit  (a) — 

R,  V.  Richards  and  Dunn,  in  Trinity  Term,  shewed 
cause. — ^The  notice  was  sufficient.  The  only  object  of 
the  statute  was  to  enable  the  justices  to  find  out  the  at- 
torney, in  order  to  tender  amends.    That  object  is  best 

(a)  He  objected  also  that  E.     tomey  after  the  noUce  was  served, 
/ones  was  not  the  attorney  on  the     and  before  the  declaration  was  de- 
record;  but  the  Court  said  the     livered. 
plaintiff  might  have  changed  his  at- 

00  2 


662  CASES  IN  THE  EXCHEQURR, 

EMh.cfPUtu,   attained  by  holding  the  words  ''  place  of  abode/  to  be 

satisfied  by  the  place  of  business  of  the  attorneyi  where 

he  is  most  readily  to  be  found.   Suppose  an  attorney  lired 

at  Hampiiead^  having  an  office  in  London^  must  the  notice 

be  dated   from  Hampstead  rather  than  London?    Or 

suppose  five  or  six  in  a  firm«  resident  in  different  places ; 

are  all  their  sleeping  places  to  be  given  in  the  notice  t 

[Parie,  B. — ^That  would  be  in  ease  of  the  defendant^  since 

it  would  give  him  the  means  of  tendering  amends  to  any  of 

them.]    The  object  of  the  plaintiff  is  generally  rather  to 

avoid  a  tender ;  that  purpose  would  be  much  aided  by  a 

notice  framed  as  is  contended  for  on  the  other  side.     In 

Osbom  V.  Oough  (a),  a  notice,  signed  **  W.  S,,  of  Bif'- 

mingham,*'  was  held  sufficient;  if,  therefore,  this  notice 

had  been  merely  **  of  RutMnt*'  it  would  clearly  have  been 

sufficient ;  then  the  words  Record  Street  may  be  rejected 

as  surplusage.   In  James  v.  Swifi  (b),  it  was  held  that  the 

notice  might  be  given  in  the  name  of  the  firm.  [Parke,  B.^^ 

The  question  there  was,  whether  it  did  not  satisfy  the 

word  name^  the  words  not  being  christian  and  surname.'] 

Similarly,  the  place  of  abode  of  an  attorney  means  his 

place  of  business :  the  act  has  reference  to  him  only  in 

his  character  of  attorney;  his  place  of  abode,  therefore,  is 

where  he  abides  during  the  day  for  the  purpose  of  doing 

business  as  such.    The  notice  need  not  be  such  as  to  pre- 

dude  the  necessity  of  all  inquiry*     Taylor  v.  Fenuiek  (c) 

is  different ;  there,  the  description,  "  at  Durham,**  was 

manifestly  insufficient,  since  the  party  might  be  merely 

passing  through  the  town  on  a  journey.  The  Uniformity  of 

Process  Act  has  the  same  words ;  must  all  writs,  therefore, 

henceforth  be  indorsed  with  the  place  where  the  attorney 

sleeps?     In  that  act,  too,  a  distinction  is  expressly  taken 

between  the  place  of  abode  of  the  attorney,  and  the  resi- 

(a)  3  Bos.  &  P.  551.  (c)  3  Boi.  &  P.  553,  n. 

C6)4B.&G.6S1s  6D.&R.625. 
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dence  of  the  party,  which  distinction  has  been  acted  upon    ^mA.  o/Pkat, 
in  several  cases  (a).  -* 

Roberts 

J.  Jervii,  coit/rd.-r-The  words  of  the  statute  being  plain  Williams. 
and  unequivocal,  the  best  course  is  to  follow  them  without 
deviation.  In  Taylor  v.  Fenwick,  Lord  Mansfield  says, 
**  In  favour  of  justices,  the  legblature  has  thought  fit  to 
prescribe  a  precise  form;  whether  right  or  not,  it  does  not 
matter;  in  words  he  must  tell  you  his  place  of  abode." 
Observations  to  the  same  effect  fell  from  the  Court  in 
Osbarn  v.  Gough.  Hill  v.  Humphreys  (b)  is  strongly  in 
point  for  the  defendants.  That  was  a  decision  on  the 
2  Geo.  2,  c.  23,  s.  S3,  requiring  the  delivery  of  an  at- 
tomey's  bill  at  the  defendant's  place  of  abode ;  and  Lord 
Kenyon  ruled,  that  leaving  it  at  his  counting-house  was 
not  enough;  although,  the  defendant  being  a  merchant, 
it  might  be  urged  that  he  was  more  likely  to  pay  the  bill 
there  than  at  bis  dwelling-house. 

Cur.  ado.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinolr,  C.  B. — The  Court  have  taken  some 
time  to  consider  the  objection  taken  in  this  case,  which 
IS  one  of  considerable  importance  in  practice.  We  find 
no  express  decision  upon  the  point ;  and  we  were  struck 
with  the  reason  of  the  thing,  and  the  great  inconvenience 
which  would  result  in  practice  from  holding  the  construc- 
tion of  the  act  to  be  as  is  contended  for  by  the  defendants. 
Under  the  Uniformity  of  Process  Act,  where  the  same 
expression  is  used,  it  appears  that  the  practice  has  uni- 
formly been  to  state  the  place  of  business,  and  that  that 


(a)  See  Engleheart  v.  £yr0,  2      3  D.  P.  0.  429;  YardUyw.  Jon0s, 
Dowl.  p.  C.  145;  King  v.  Monk-      4  D.  P.  C.  45. 
house,  lb.  221 ;  Piekman  t.  Cb«w,  (6)  2  Bos  &  P.  343. 
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practice  is  supported  by  several  decisions.  We  thiok, 
therefore,  that  reason  and  convenience  compel  us  to  hold, 
that  the  place  where  an  attorney  abides  for  the  purposes 
of  his  business^  is  a  correct  description  to  satisfy  this  act 
of  parliament^  and  that  this  notice  was  therefore  suffi- 
cient. We  are  disposed  to  think,  however,  that  either 
place  will  do ;  that  the  act  will  be  sufficiently  complied 
with,  whether  the  attorney  state  the  place  of  his  actual 
residence,  or  his  place  of  business.  One  case  was  sug- 
gested at  the  bar,  of  several  persons  in  partnership,  carry- 
ing on  their  business  at  some  one  specified  place,  but  all 
residing  in  different  places;  very  great  inconvenience  would 
ensue,  if  it  were  necessary  that  the  notice  must  specify  all 
those  places  of  residence,  and  the  defendant  were  thus 
obliged  to  go  to  several  different  places  to  tender  amends. 
After  some  doubt,  therefore,  we  have  come  to  the  con- 
clusion, that  the  place  of  business  is  a  sufficient  place  of 
tlie  attorney  8  abode,  within  the  meaning  of  the  act.  The 
rule  for  entering  a  nonsuit  will  therefore  be  discharged. 


Rule  discharged* 


JouRDAiN  V.  Johnson. 

TbeeomMM  AsSUJUPSIT.— The  Jrsi  count  was  on  a  bill  of  ex- 

^(llrithstandiog  change  for 31/.  14*.  Srf.,  by  indorsee  against  drawer;  then 

the  rule  of  7W-  followed  the  general  demand,  according  to  the  form  given 

I  nK«<L4/t«p«-  by  the  rules  of  71  T.,  1  Will  A,  for  100/.  for  money  paid, 
Ih^pu^"^  100/.  for  money  lent,  100/.  for  goods  sold  and  delivered,  20/. 

otpUadhig, 

II  well  at  for  the  purpotet  of  coeU. 

To  a  declaratioD  for  SR  on  a  bill  of  exchange,  and  lOOi.  for  monex  paid,  lent,  hrterett,  good* 
■old,  and  on  an  aoooant  stated,  the  defendant  pleida,  aa  to  the  SR,  and  aa  to  12L,  parcel  of  the 
100/.  for  goods  sold,  and  as  to  the  lOOL  on  the  aoeoant  suted,  payment  into  Court  of  5R;  and 
alleges  that  the  plaintiff  has  not  sustain^  damage  to  a  greater  amount,  in  respect  of  so  much  of 
those  causes  of  actions  as  in  the  plea  mentioned.  QM^rgp  whether  such  plea  is  good  in  special  de  • 
murrert 

StimbU,  the  defendant  ought  to  have  shewn  distinctly  what  portion  of  the  money  paid  into  Court 
was  to  be  ascribed  to  the  bill  of  exchange. 
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for  interest,  and  1002.  on  an  account  stated,  concluding  BteKtfPUaa, 
to  the  plaintiff's  damage  of  10(M.  Ftnt  plea,  as  to  the 
first  count  of  the  decUration,  and  as  to  the  sum  of 
\9L  &.,  parcel  of  the  sum  of  100/.  in  the  second  count 
of  the  declaration  alleged  to  be  due  from  the  defendant 
to  the  plaintiff  for  the  price  and  value  of  goods  sold 
and  delivered  to  the  defendant  at  his  request;  and  as 
to  the  sum  of  100/.  in  the  second  count  of  the  decla- 
ration alleged  to  have  been  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  an  account  stated  between 
them,  and  the  promises  alleged  to  have  been  made  by  the 
defendant  in  respect  thereof;  that  the  plaintiff  ought  not 
further  to  maintain  his  action  in  respect  thereof,  because 
the  defendant  now  brings  into  Court  the  sum  of  51/.  9«.  7</., 
ready  to  be  paid  to  the  plaintiff;  and  the  defendant  says, 
that  the  plaintiff  hath  not  sustained  damages  to  a  greater 
amount  than  the  said  sum  of  51/.  9$.  7</.,  in  respect  of  so 
much  of  the  causes  of  action  in  the  declaration  mentioned 
as  are  above  specified  and  set  forth;  concluding  with  a  ve- 
rification and  prayer  of  judgment  Second  plea,  non  a#- 
MumpHt.  Special  demurrer  to  the  first  plea,  assigning  for 
causes,  first,  that  the  payment  of  the  sum  of  51/.  9g^  Id. 
was  pleaded  in  satisfaction  of  a  greater  sum,  viz.  the  sum 
of  143/.  I6s.  Sd. :  secondly,  that  the  defendant  had  not 
specified  what  portions  of  that  sum  were  intended  to  be 
paid  on  each  of  the  respective  counts  to  which  the  pay- 
ment of  that  sum  was  made  appUcable :  thirdly,  that  the 
defendant  had  not  pleaded  separately  to  each  of  the 
second,  third,  fourth,  fifth,  and  sixth  counts:  fourthly, 
that  he  he  had  stated  and  pleaded  to  the  second,  third, 
fourth,  fifth,  and  sixth  counts  of  the  declaration,  as  if  those 
counts  were  one  count.  Joinder  in  demurrer. 
.  The  case  was  argued  in  Trinity  Term,  by 

TF.  H.  Waison^  in  support  of  the  demurrer .-*It  is. clear 
tliis  plea  would  have  been  bad  before  the  recent  rule,  which 
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^^\^R^^"*  ^^^^^  ^^®  defendant  to  plead  payment  of  money  into 
Court  (a);  payment  of  a  smaller  sum  being  in  law  no  dis- 
charge of  a  greater.  Fiich  t.  Sutton  (&)•  Since  the  new 
rulesi  such  a  plea  is  allowed ;  but  in  this  case  it  is  not  in  the 
proper  form.  The  defendant  ought  to  hare  pleaded,  as  to 
the  sums  of  8U.  ]4«.  Sef.,  &c«,  the  payment  into  court;  and 
as  to  the  residue,  nan  assumpsit.  [Lord  Abinger,  C.  R.— 
That  would  certainly  be  so  in  debt{  the  question  is,  whe*- 
ther  it  is  so  in  assumpsit.]  There  is  no  difference.  In  as* 
sumpsit  the  party  pleads,  not  to  the  damages,  but  to  the 
demand;  the  damages  are  only  for  the  non-payment, 
Thomas  v.  Heathom  (c)»  It  is  true,  the  action  jo(  assump- 
sit  sounds  in  damages ;>  but  the  indebitatus  assumpsit  is 
not  for  unliquidated  damages.  [Lord  Abinger^  C.  B. — 
In  Thomas  v.  Heathom^  the  plea  did  not  go  on  to  add,  that 
the  plaintiff  had  sustained  no  damages  uUr^  This  is  cer^ 
tainly  not  the  usual  form  of  plea ;  but  have  you  any^utho- 
rity  to  shew  that  this  unusual  form  is  bad  ?]  The  usual 
mode  of  pleading  under  the  new  rules  has  been,  as  to  50(, 
&C.,  payment  into  Court;  as  to  the  residue, non  assumpdt. 
The  effect  of  payment  into  Court  is  still  the  same  as  before 
the  new  rules,  viz.  that  the  amount  is  considered  as  being 
Struck  out  of  the  declaration,  and  then  the  non  assumpsit 
has  reference  to  the  rest  of  the  demand.  The  rule  means 
no  more  than  this — **  I  pay  50/.  into  Court,  and  say  that, 
as  to  that  50/.,  you  have  not  sustained  further  damage.** 
[Lord  Abingeff  C.  B. — Suppose,  before  the  rules,  a  par^ 
pleaded  that  the  plaintiff  had  not  sustained  damage  by 
the  breach  of  promise  alleged,  beyond  1002.,  and  that  sum 
he  tendered  and  brought  into  Court?]  That  might  be 
substantially  non  assumpsit.  [Lord  Abinger,  C.  B. — And 
is  not  this  ?  You  may  plead  the  general  issue  in  a  differ- 
ent form,  and  it  will  still  be  good.     It  does  not  follow, 

(tf)  H.  T.  4  W.  4,  s.  17.  (c)  2  B.  &  C.  477;  3  D.  &  R. 

(A)  5  East,  230.  647- 
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though  the  defendant  may  have  promised  to  pay  lOOL,  Exch,  of  PUot^ 
that  the  damages  exceed  50/.«  because  he  may  have  paid 
the  residue.  There  is  a  diiTerence  between  assumpsit  and 
debt.]  It  never  has  been  the  usage  to  plead  to  the  da- 
mages in  assumpsit*  It  is  no  issue  to  say  the  plaintiff  was 
not  damnified ;  the  issue  is>  whether  the  defendant  pro- 
mised. [Lord  Abinger,  C.  B* — How  do  ypu  distinguish 
this  plea  from  that  given  by  the  new  rule«  except  that  the 
order  of  the  words  is  inverted  ?]  That  rule  applies  to 
cases  where  the  damages  are  unliquidated,  not  to  a  case  of 
indebiiaius  assumpsit 

At  all  events^  the  defendant  has  pleaded  to  one  only  of 
the  common  counts;  the  others  remain  unanswered. 

Hoggins,  contri. — The  answer  to  the  last  objection  is, 
that  the  money  counts  form  altogether  but  one  count  for 
the  purpose  of  pleading :  they  .are  separate  counts  only 
for  the  purpose  of  the  taxation  of  costs,  for  which  purpose 
the  rule  of  Court  (a)  expressly  makes  them  so,  shewing 
that  in  other  respects  they  are  not  so.  There  is  but  one 
breach  and  one  promise  in  respect  of  them  all. 

But,  supposing  they  are  separate,  the  plea  applies  itself 
by  one  payment  of  one  sum  of  money,  to  each  count  in 
which  100/.  is  claimed.  The  defendant  says,  as  to  51/.  of 
the  lOOil  in  the  first  of  those  counts,  and  so  in  the  second 
of  them,  and  so  on, — I  pay  5\L  into  Court,  and  say  I  made 
no  promise  as  to  the  residue*  The  same,  as  to  the  sums  of 
31/.  14tf.  Sd,  and  IS/,  is.  Thus,  bis  several  pleas  of  pay- 
ment, and  his  plea  of  the  general  issue,  together  cover  the 
whole  demand.  He  admits,  that  in  respect  of  these  se- 
veral sums,  the  plaintiff*  had  a  cause  of  action,  and  applies 
to  them  respectively  the  allegation,  that  no  damage  has  been 
sustained  beyond  the  amount  paid  into  Court.  If  a  plaintiff 
may  enlarge  the  real  contract  to  a  greater  sum,  why  may 

(a)  Trin.  I  WiU.  4. 
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tif  PkM^  not  the  defendant  bring  it  back  to  ita  true  footing?  [Lord 
^     Abinger,  C.  B. — Suppose,  on  issue  joined,  the  plaintiff 


JouRDAiM  proved  that  the  real  cause  of  action,  on  the  count  to  which 
JoaiisoM.  the  l2L2s.  appliesi  was  ISL  or  14/.]  The  plaintiff  would 
recover  on  that  issue,  because  the  defendant  has  taken 
upon  him  to  define  the  amount.  But  that  difficulty  does 
not  arise  here,  because  the  demurrer  admits  the  three 
amounts  to  be  correctly  limited ;  the  only  question  is,  as 
to  the  defendant's  right  so  to  limit  them. 

Wation^  in  reply.— All  that  the  defendant  denies  is 
damages  beyond  51/.  Now,  the  plaintiff  may  have  no  da- 
mages beyond  that  amount,  in  various  ways :  by  payment, 
or  release,  or  any  other  defence  which  ought  to  be  speci- 
ally pleaded.  If  the  debt  be  confessed,  the  plaintiff  may 
recover  damages  beyond,  for  interest  or  otherwise.  The 
allegation  of  the  plea  cannot  be  extended  to  mean  that  there 
is  no  debt  beyond  the  51  /.  lAldersott,  B. — Does  the  100/., 
in  an  indebitatus  count,  mean  anything  more  than  some 
sum  not  exceeding  that  amount  ?  If  not,  why  may  we  not 
take  it  in  the  same  way  for  the  defendant  ?  If  we  do  so, 
there  is  no  inconsistency.]  It  is  to  be  inferred  from  the 
form  of  the  rule  as  to  the  plea  of  payment  into  Court,  that 
it  was  to  be  a  plea  to  part  of  the  declaration  only;  for  the 
actionem  fion,  which,  by  rule  9,  is  to  be  applied  only  to 
pleas  pleaded  to  a  part  of  the  declaration,  is  made  a  part  of 
it.  iAlderson,  B. — ^This  is  a  plea  to  the  further  mainte- 
nance of  the  action.]    Yes,  but  of  the  whole  action. 

But  the  plea  is  unquestionably  bad  for  treating  the  com- 
mon counts  as  a  single  count.  The  old  forms  were  sepa- 
rate counts,  with  a  separate  promise  to  each  ;  it  is  in  the 
latter  point  only  that  they  are  altered  by  the  new  rules. 
And  the  rule  itself  calls  them  common  counts,  and  speaks 
of  the  defendant's  promises,  in  the  plural. 

Cur.  adv.  tmlt. 
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In  this  term,  the  judgment  of  the  Court  was  delivered  by  *«*•  »/  p^ww, 

Lord  Abinger,  C.  B. — After  stating  the  pleadings,  his 
Lordship  proceeded : — ^The  objections  to  the  plea,  on  the 
argument,  were  two:  firH^  that  a  less  sum  of  money  was 
paid  into  Court,  in  satisfaction  of  a  greater  certain  pecu- 
niary claim,  admitted  by  the  plea ;  and  that  the  sum  paid 
into  Court  as  to  each  debt  is  not  stated.  SecomUy,  that 
the  declaration  consists  of  six  counts,  and  not  of  two, 
the  plea  having  been  framed  on  the  latter  supposition; 
and  this  is  pointed  out  as  a  cause  of  special  demurrer. 
With  respect  to  the  first  objection,  if  this  had  been  a  plea 
of  payment  into  Court  of  the  sum  of  51L  9s.  7d,  or  a  less 
sum,  to  the  whole  declaration,  except  to  that  part  which 
relates  to  the  bill,  it  would  have  been  good ;  for  tlie  sums 
claimed  in  the  declaration  are  all  of  them  liquidated 
damages^  so  as  to  admit  of  a  payment  of  money  into  Court, 
but  the  plaintiff  is  not  bound  to  prove  himself  entitled  to 
the  precise  sums  alleged,  in  order  to  recover;  and  the 
defendant,  by  pleading  the  payment  of  money  into  Court, 
on  such  a  declaration,  though  he  thereby  admits  that  he 
did  enter  into  contracts  with  the  plaintiff  for  money  paid, 
money  lent,  goods  sold,  interest,  and  account  stated,  does 
not  admit  that  any  precise  sum  was  ever  due  to  the  plain- 
tiff upon  such  contract,  still  less  the  exact  sums  mentioned 
in  the  declaration ;  he  only  admits  that  some  amount  of 
liquidated  damages  had  become  due,  but  denies  that  the 
plaintiff  was  ever  entitled  to  recover  more  by  way  of  such 
damages  than  the  sum  paid  into  Court.  The  plea  would 
be  therefore  good,  so  far  as  relates  to  the  whole  of  the 
declaration,  except  the  claim  on  the  bill  of  exchange. 
Then,  is  it  necessary  to  specify  how  much  is  paid  in  on 
the  one  part,  and  how  much  on  the  other?  It  would  be 
extremely  inconvenient  to  defendants  to  be  more  restricted 
in  that  respect,  than  they  were  under  the  old  practice  of 
paying  money  into  Court  on  the  common  rule,  in  place  of 
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£rcA.  of  PkoM,  wbich  tbis  plea  is  framed ;  and  as  it  was  the  constant  prac- 
tice to  pay  one  sum  of  money  into  Court  generally  on  all 
the  counts,  we  see  no  sufficient  reason  why  this  may  not 
be  equally  done  under  the  new  rule.  If,  then,  a  plea  of 
payment  of  51/.  9s.  7d.  into  Court  on  all  the  demands* 
except  that  on  the  bill  of  exchange,  would  be  good,  there 
is  not  the  least  ground  for  saying  that  it  would  not  be 
good  as  to  part  of  those  demands.  Upon  the  plea  in  this 
case,  it  must  be  intended  that  the  defendant,  knowing  for 
what  precise  demands  the  plaintiff  is  proceeding  under 
this  general  form,  (which  ao  order  for  particulars  always 
enables  him  to  do),  means  to  dispute,  under  the  plea  of 
non  assumpsiit  all  the  demands  for  money  paid,  lent,  and 
interest,  and  all  for  goods  sold,  except  for  a  parcel  in 
respect  of  which  IS/.  2s.  is  claimed ;  and  to  admit  liability 
as  to  that  parcel  of  goods,  and  on  an  account  stated,  but  to 
contest  the  amount  of  liquidated  damages  for  such  ad- 
mitted liability.  The  count  on  the  bill  creates  some  diffi- 
culty.  Supposing  that,  to  an  action  on  a  bill  of  exchange, 
there  was  a  plea  of  payment  into  Court  of  a  less  sum  than 
the  amount  alleged  to  be  due  on  the  bill,  it  might  be  ob- 
jected that  the  plea  admitted  the  larger  ascertained  sum. 
to  be  pHmd  facie  due  from  the  defendant,  but  that  the 
part  paid  could  not  satisfy  the  whole  of  that  sum,  and 
that  the  plea  contained  no  answer  or  ground  of  defence 
as  to  the  remainder.  For  if  the  plea  of  payment  of  money 
into  Court  should  be  considered  in  the  nature  of  a  plea  of 
non  assumpsit  as  to  the  residue  not  paid  into  Court,  it  would 
be  inapplicable  to  a  bill  of  exchange,  as  to  which  a  plea 
of  non  assumpsit  is  inadmissible ;  and  the  record  would 
contain  no  proper  answer  as  to  the  residue,  unless  there 
was  an  allegation  of  some  special  ground  of  defence  in 
that  respect,  as  part  payment,  or  failure  of  consideration 
as  to  part.  It  is,  therefore,  yery  questionable  whether 
such  a  plea  would  be  good,  and  also  questionable  whether 
it  is  made  good  by  the  plea  of  payment  into  Court,  on  the 
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whole  declaration,  of  a  larger  sum  than  the  amount  of  Exch.  tf  PUa», 

1835 
the  bill;  for  so  much  as  would  cover  that  amount  is 

not  necessarily  to  be  ascribed  to  the  bill.  We  do  not, 
however,  find  it  necessary  to  decide  this  point,  as  we 
are  of  opinion  in  favour  of  the  plaintiff  on  the  second 
ground;  but  shall  permit  the  defendant  to  amend  his 
plea;  the  objection,  if  it  is  wrong,  may  be  removed  by 
payment  into  Court  of  a  certain  sum  to  cover  the  amount 
of  the  bill  and  mterest.  The  Court  think  that  the  last 
ground  of  special  demurrer  must  prevail,  and  that  the  se- 
veral demands  on  the  bill  of  exchange  and  for  money  paid, 
lent  and  advanced,  and  interest,  and  account  stated,  in  the 
declaration  in  this  form,  are  to  be  considered  as  different 
counts.  This  declaration  is  framed  in  compliance  with 
the  rule  of  Court,  T.  T.,  1  fVill.  4,  in  which  the  demands  in 
indebitatus  oisumpsit,  in  the  form  there  prescribed,  are 
not  treated  as  one  but  as  several  counts.  They  are  called 
money  counts;  and,  in  effect,  not  one  sum  as  the  amount 
of  all  the  demands,  but  several  sums,  and  not  one  con- 
sideration and  promise,  but  several,  are  stated )  for  there 
is  an  averment  of  a  promise  to  pay  each  sum  respec- 
tively in  consideration  of  the  defendant's  being  indebted 
in  tiat  sum.  And  if  the  demands  for  money  pud,  &e., 
are  to  be  treated  as  one  count,  the  whole  declaration 
must  be  so  considered,  as  the  demand  on  the  bill  of  ex- 
change stands  on  no  different  footing  from  those  for  money 
paid,  lent,  goods  sold,  interest,  and  account  stated.  If 
the  concluding  part  contains  but  one  promise,  it  certainly 
covers  the  whole  declaration,  and  all  is  one  count.  We 
think,  however,  for  the  reason  above  given,  that  these 
demands  constitute  several  counts;  and  there  will  be  a 
greater  convenience  in  practice  in  so  treating  them,  as 
where  the  defendant  means  to  plead  severally  to  each 
part  of  the  declaration,  it  will  be  much  more  concise  and 
simple  to  designate  such  parts  as  counts,  than  as  parts  of 
counts ;  in  which  latter  case  nearly  the  whole  of  the  matter 
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Ejfch.  pf  Pleat,  intended  to  be  answered  must  be  recited  in  the  preamble 
s.J^L^  of  the  plea.  The  rule  of  Court,  H.  T.,  4  WiU.  4,  orders, 
joDRDAiM  that  where  several  debts  are  alleged  in  indebitaius  oMsump^ 
JoHNBoir.  ni  to  be  due  in  respect  of  several  matters,  the  statement 
of  each  debt  is  to  be  considered  as  amounting  to  a  several 
count,  within  the  meaning  of  the  rule  which  forbids  the  use 
of  several  counts,  though  one  promise  to  pay  only  is  alleged 
in  consideration  of  all  the  debts.  This  rule  has  been  on 
some  occasions  considered  as  implying  that  they  are  so 
only  for  this  purpose ;  and  on  the  argument  of  this  case  we 
believe  an  intimation  of  opinion  was  given  to  that  effect. 
On  consideration,  however,  we  think  that  it  does  not  ne- 
cessarily follow  from  this  provision  that  they  are  not  sepa- 
rate counts  for  other  purposes  also,  when  framed  in  the 
manner  in  which  these  are.  This  clause  meets  every 
case  of  several  debts,  and  treats  them  as  being  within  the 
rule  forbidding  the  use  of  several  counts;  and  if  a  count 
were  now  to  be  framed,  as  it  used  sometimes  to  be,  on  the 
plan  recommended  by  the  learned  editor  of  Saunders,  vol. 
2,  p.  121,  note  C,  for  money  paid,  &&,  clearly  stated  to  form 
part  of  one  entire  consideration,  with  one  promise  only, 
still  these  separate  debts  would,  under  this  rule,  be 
deemed  to  be  several  counts,  though  they  might  not  be  so 
deemed  in  pleading.  For  these  reasons,  we  think  that  the 
demun^er  must  prevail;  but  it  is  a  case  in  which,  un- 
doubtedly, the  defendant  must  have  liberty  to  amend. 

Leave  to  amend. 
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Exeh.  of  Pleat, 
1835. 

Wright  v,  Woodgate.  ^     v      ^ 

X  HIS  was  an  action  for  a  libel  contained  in  a  letter  Themeaningjn 
written  by  the  defendant,  one  of  the  firm  of  Messrs.  Uged 


Currie,  Home,  %  Woodgaie,  solicitors,  in  LincoMs  Inn,  to  rommunication 
a  Mr.  Byrom,  an  attorney  at  Liverpool,  under  the  circum-  "»^*  on  »uch 

^         '  ^  *         '  an  occasion  as 

stances  hereafter  stated.    The  defendant  pleaded,  ^r«/,  rebuts  the j^riflMi 

not  guilty ;  ^eco»c%,  as  to  the  parts  of  the  alleged  libel  ofmaUce^aris- 

which,  in  the  copy  of  the  letter  hereafter  set  forth,  are  !l|^n|^"<>'o  ^f 

included  within  brackets,  a  justification  of  their  truth.  At  ■n*t<«'  prejudi- 

cial  to  the  cha- 

the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sit-  racter  of  the 
tings  after  Triniijf  Term,  the  following  appeared  to  be  fhrowfiS 
the  circumstances  of  the  case.  H"  '^  *•"* 

of  proving 

The  plaintiff,  in  the  year  1816,  being  then  an  infant,  malice  in  fact: 
became  entitled,  under  the  will  of  his  grandfather,  to  per*  ingitbyeitrin- 
sonal  property  to  the  amount  of  about  500/.     In  the  same  oniytheh^  still 
year  a  bill  was  filed  in  Chancery,  in  the  name  of  the  plain*  *  "sht  to  re- 
tin,  by  one   Whttley,  bis  next  friend,  to  establish  the  alleged  libel  it- 
trusts  of  the  will.     Whitley  died  soon  afterwards,  and  an  l^bnlltld  to 
order  was  made  substituting  Byrom  as  the  plaintiff's  next  ^^« jnryt  that 

®      •^  ^  *^  they  may  Judge 

friend;  and,  on  the  death  of  the  plaintiff's  father,  in  1827,  whether  there 
another  order  was  made,  appointing  a  Mr.  Jackson  his  JJ  maiice'on"" 
guardian.    Other  proceedings  took  place  in  the  suit  down  ***\.^d^[^nJ 
to  the  month  oi  November,  1834,  all  of  which  were  con-  dam  was  the 
ducted,  on  the  part  of  the  plaintiff,  by  Messrs.  Currie,  pioyed  in  an 
Home,  ^  fFoodgaie.     At  that  time  the  plaintiff,  who  was  ^haif  o?lhe" 
then  within  a  few  months  of  attaining  his  majority,  became  plaintiff;  a  mi- 
dissatisfied  with  their  conduct  in  the  management  of  the  plaintiff  was  de- 
suit,  and  applied  to  his  guardian  to  take  the  business  out  i^'^ilfis^MHdrifr' 
of  their  hands.    He  consented  to  do  so,  and  the  plaintiff  ^^  informed 

1      .     .  -I         -ar       »  r  *^*  defendant 

accordingly  intimated  to  Mr.  Woodgaie,  the  defendant,  of  it.  The  de- 
fendant there- 
upon wrote  a 
letter  to  the  plaintiff'^  next  friend,  (who  was  liable  for  the  eosts  of  the  suit),  dissoading  him  from 
giving  any  directions  in  the  matter,  and  alleging,  among  other  obsenrations  on  the  plaintiff's  con- 
duct, that  a  ciTil  engineer,  to  whom  the  plaintiff  had  been  apprenticed,  bad  made  him  a  present  of 
his  indentures,  because  be  was  worse  than  useless  in  his  office  :-*/rcU,  that  this  was  a  privileged 
communication. 

VOL.  II.  P  P  CM.  R. 
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that  the  suit  would  thenceforth  be  conducted  on  bis  be- 
half by  other  solicitors.  On  the  same  day  the  defendant 
wrote  and  sent  to  Mr.  Byrom  the  letter  which  was  the 
subject  of  the  present  action,  and  which  was  as  follows : — 

"  Wright  V.  Hamerion. 
'*  Dear  Sir, 

**  At  the  time  you  were  concerned  for  this  infant,  you 
were  named  in  the  pleadings  as  his  next  friend,  and  your 
name  still  continues  thereon.  Just  before  the  last  vacation 
the  cause  came  on  to  be  heard  on  further  directions,  when 
it  was  supposed  the  Court  would  decide  what  interest  the 
infant  took  under  the  will ;  but  the  Master  of  the  Rolls 
directed  the  hearing  on  this  point  to  stand  over  until  the 
infant  should  attain  his  majority,  which  will  be  some  time 
in  the  course  of  next  year.  The  infant  has  been  with  us 
this  morning,  endeavouring  to  persuade  us  to  apply  to  the 
Master  to  open  all  the  accounts  of  the  receiver,  on  the 
ground  that  the  maintenance  money,  stated  to  have  been 
paid  him,  has  not  in  fact  been  paid  him.  This  we  have 
refused  to  do,  as  the  accounts  have  been  long  since  passed, 
and  all  payments  duly  and  properly  vouched.  Mr.  Wright 
has  taken  himself  off  in  great  dudgeon,  with  a  view  to 
instruct  some  other  solicitor  to  act  for  him,  and  has  since 
sent  word  that  he  finds  he  must  obtain  some  direction 
from  you,  since  you  have  been  named  his  next  friend. 
Without  looking  more  into  the  case  than  we  have  time  at 
the  present  moment  to  do,  we  know  not  if  any  direction 
will  be  necessary  from  you,  but  we  are  inclined  to  think 
not,  since  he  has  a  guardian,  a  Mr.  Jackson^  (lately  become 
bis  father-in-law),  regularly  appointed  by  the  Court.  There 
is  something  due  to  us  for  costs.  Should  any  application 
be  made  to  you,  probably  you  will  oblige  us  by  declining 
to  interfere,  at  all  events  until  our  costs  are  paid.  You  are 
acquainted  with  the  disposition  of  Mr.  Wright^  and  there- 
fore will  not  be  surprised  to  hear  he  is  seeking  a  quarrel 
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with  118.    When  we  are  paid,  he  is  at  liberty,  with  his  ^***;^''"' 
guardian,  to  take  his  business  where  he  pleases.  v...^^^^.*.^ 

*'  At  present  there  is  nothing  doing  in  the  suit  but  wmoht 
the  passing  of  the  receiver's  accounts.  [Some  little  time  woodoatb. 
since,  he  was  apprenticed  to  a  most  respectable  surveyor 
and  civil  engineer,  but  we  understand  his  master  has 
made  him  a  present  of  his  indentures,  because  he  was 
worse  than  useless  in  his  office.]  [He  is  under  terms  to 
make  a  settlement  on  his  wife  on  his  coming  of  age,  and 
because  we  tell  him  we  are  bound  to  the  Court  to  see  a 
settlement  made  according  to  its  order,  he  wishes  us  to  be 
no  longer  employed,  that  he  miiy,  we  think,  avoid  the 
order ;]  and,  before  the  question  as  to  the  will  can  be  de- 
termined, it  must  be  ascertained  whether  or  not  his  father 
made  a  will.  This  is  an  inquiry  he  cannot  bear  to  have 
named  to  him;  and  the  more  particularly  so,  since  he  is 
told  an  attested  copy  of  a  will  is  in  the  possession  of  his 
aunt  or  sister.  He  considers  his  father  as  having  died 
intestate,  and  treats  himself  as  heir  at  law*  For  all  that 
we  have  done  for  him  since  we  were  employed,  we  have 
taken  the  directions  of  his  guardian,  and  we  think  you 
cannot  do  better  than  refer  him  to  the  same  quarter, 
should  any  application  be  made  to  you.  With  many  apo* 
logies  for  troubling  you  with  this  long  statement,  we  are, 
dear  sir,  yours  faithfully, 

'*  Currie,  Home^  ^  Woodgate. 

"  Henry  Btfrom,  Esq.,  LiverpooV 

Mr.  Byrom  proved  the  receipt  of  the  letter  by  the  post, 
and  that  he  transmitted  a  copy  of  it  to  Mr.  Jackson. 

Erie,  for  the  defendant,  (do  evidence  being  offered  in 
support  of  the  pleas  of  justification),  submitted  that  the 
plaintiff  ought  to  be  nonsuited,  the  letter  being,  under  the 
circumstances,  a  confidential  and  privileged  communica'- 
tion.    The  Lord  Chief  Baron  expressed  his  opinion  that 

pp2 
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^««*- ^^'•«»  the  whole  of  it  was  prinleged,  except  the  sentence  relating 
to  the  plain tiflTs  conduct  as  an  apprentice,  which  he  thought 
unnecessary  for  the  purpose  of  the  letter.  JSrle  then  ad- 
dressed the  jury,  and  contended  that  that  portion  of  it 
also  was  protected,  inasmuch  as  it  was  important  to  Mr. 
Byrom  to  know  the  plaintiff's  character  and  disposition, 
in  order  that  he  might  be  put  upon  his  guard,  and  pro- 
tect himself  from  incurring  costs  on  his  account.  Hia 
Lordship  thereupon  intimated  his  concurrence  in  that  view 
of  the  case,  and  expressed  his  intention  to  nonsuit  the 
plaintiff,  unless  the  master,  with  whom  the  plaintiff  had 
served  as  an  apprentice,  were  called  to  disprove  the  impu- 
tation as  to  the  plaintiff's  conduct  in  his  service.  The  master, 
a  Mr.  Kenneit,  was  accordingly  called,  and  his  evidence  went 
to  shew  that,  although  the  plaintiff  had  been  of  but  little 
use  in  his  office,  he  had  not  been  guilty  of  any  positive 
disobedience  or  misconduct.  The  Lord  Chief  Baron  left 
it  to  the  jury  to  say  whether  the  sentence  relating  to  the 
plaintiff  as  an  apprentice,  was  inserted  with  an  intention 
to  prejudice  the  plaintiff,  and  as  an  imputation  on  his 
moral  character,  or  whether  it  was  written  without  any 
malice ;  in  the  latter  case  he  directed  them  to  find  for 
the  defendant.  A  verdict  having  been  found  for  the  de- 
fendant— 

Sir  F»  PoUoek  now  moved  for  a  rule  mH  for  a  new 
trial,  or,  at  aU  events,  to  enter  a  nonsuit  instead  of  a 
verdict  for  the  defendant  He  contended  that  the  plain- 
tiff ought,  under  the  circumstances,  to  be  considered  in 
the  same  situation  as  if  he  had  submitted  to  a  nonsuit; 
and  that  such  nonsuit  could  not  have  been  supported  in 
law,  inasmuch  as  he  had  a  right  to  have  the  letter  it- 
self submitted  to  the  consideration  of  the  jury,  that 
they  might  pronounce  whether  it  bore  evidence  of  ma- 
lice on  the  face  of  it;  since  in  that  case  it  would  not 
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be  protected^  whatever  were  the  circumstances  under  ^*eh.rfPUtu, 
which  it  was  written.  He  urged  that  several  passages  of 
the  letter  conveyed  wanton  and  unjustifiable  imputations, 
and  that  its  evident  object  was  not  to  caution  or  protect 
Mr.  Byromt  but  merely  to  prejudice  him  against  the 
plaintiff,  and  induce  him  not  to  do  any  act  in  concurrence 
with  his  wishes  until  the  defendant  had  got  a  settle- 
ment of  his  costs :  that  this  being  a  voluntary  communi- 
tion,  and  not  in  answer  to  any  inquiry  from  Byrom,  it 
must  be  shewn  not  only  to  have  been  made  band  fide^  but 
also  to  be  true,  in  order  to  justify  the  imputations  con- 
tained in  it.  At  all  events,  he  submitted  that  the  plaintiff 
ought,  in  fairness,  to  be  placed  in  the  same  situation  as 
if  he  had  consented  to  be  nonsuited,  and  to  have  the 
option  of  laying  the  case  before  another  jury:  and  also 
that  the  two  last  issues  ought. to  be  entered  for  the  plain- 
tiff, no  evidence  having  been  given  in  support  of  the 
justification  pleaded. 

Parke,  B. — ^The  application  to  alter  the  entry  of  the 
verdict  may  be  made  at  chambers,  when,  if  the  statement 
now  made  be  not  opposed,  the  amendment  will  be  a  matter 
of  course.  But  Sir  F.  PoUock  has  failed  to  satisfy  me  that 
there  is  any  ground  for  granting  a  new  trial.  I  entirely 
concur  in  the  latter  opinion  expressed  by  my  Lord  AUnger 
at  the  trial.  The  term  **  privileged  communication,"  as  it 
was  applied  in  this  case,  is  not,  perhaps,  quite  a  correct 
expression.  The  proper  meaning  of  a  privileged  commu- 
nication is  only  this ;  that  the  occasion  on  which  the  com- 
munication was  made  rebuts  the  inference  primd  fade 
arising  from  a  statement  prejudicial  to  the  character  of  the 
plaintiff,  and  puts. it  upon  him  to  prove  that  there  was 
malice  in  fact — that  the  defendant  was  actuated  by  motives 
of  personal  spite  or  ill-will^  independent  of  the  occasion  on 
which  the  communication  was  made.     In  the  present  case 
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S*eh.qfPieai,  it  became,  in  my  opinion,  incumbent  upon  tbe  plaintiff  to 
shew  malice  in  fact.  This  he  might  have  made  out,  either 
from  the  knguage  of  the  letter  itself,  or  by  extrinsic  eri^ 
dence,as  by  proof  of  the  conduct  or  expressions  of  the  de- 
fendant, shewing  that  he  was  actuated  by  a  motive  of  per- 
sonal ill-wiU.  If  Lord  Abinger  had  meant  to  say  that 
it  was  incumbent  on  the  plaintiff  to  make  it  out  by  extrinsic 
evidence  only,  and  that  the  jury  could  not  look  at  the  letter 
at  all  for  the  purpose  of  drawing  such  a  conclusion,  then 
I  think  that  would  certainly  have  been  a  wrong  direction. 
But  if  he  meant  only  that  it  was  of  no  use  to  the  plaintiff  thai 
the  evidence,  as  it  stood,  should  go  to  the  jury,  inasmuch  as 
the  verdict  must  be  against  him,  in  that  opinion  I  entirely 
agree.  The  plaintiff's  counsel  did  not  ask  for  any  explana- 
tion of  the  expression  used  by  bis  lordship,  or  desire  that 
he  should  leave  the  evidence,  as  it  stood,  to  the  jury :  not 
having  chosen  to  do  so,  they  must  abide  the  consequences. 
Had  such  an  application  been  made,  the  learned  Judge 
must  have  left  the  case  to  the  jury ;  but  it  would  probably 
have  been — at  least  I  should  have  so  left  it — with  very 
strong  observations  in  favour  of  this  being  a  bond  fide 
communication.  I  think,  therefore,  that  there  should  be 
no  new  triaL 

Aldbrson,  B.— I  am  of  the  same  opinion.  Ultimately 
the  case  comes  to  the  same  thing  as  if  the  learned  Judge 
had  decided  in  the  first  instance  that  this  was  a  privileged 
communication,  and  that  the  omus  of  shewing  malice  was 
thrown  upon  the  plaintiff.  The  term  nonsuiting  is  not  to 
be  construed  so  strictly  as  to  have  been  intended  to  ex- 
clude the  letter  altogether  from  the  consideration  of  the 
jury,  but  only  as  intimating  an. opinion  that  the  jury  could 
not  reaaonaUy  act  upon  it  in  favour  of  the  plaintiff. 

GuRNEY,  B.— I  think,  from  the  contents  of  this  letter. 
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that  it  was  absolutely  incumbent  on  the  plaintiff  to  shew 
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Lord  Abimoer,  C.B. — If  I  entertained  any  doubt  in  woodoate. 
this  casei  I  should  be  most  anxious,  under  the  circum* 
stancesi  to  grant  a  new  trial.  The  distinction  certainly 
was  not  at  the  time  present  to  my  mind,  between  nonsuit* 
ing  the  plaintiff  and  directing  the  jury  to  find  for  the 
defendant  Undoubtedly  I  was  induced  by  the  remarks 
which  fell  from  Mr.  Erie  to  alter  my  opinion  as  to  the  ef- 
fect of  the  letter,  and  to  consider  it  privileged,  not  only  as 
relating  to  the  interest  of  the  defendant,  but  also  as  relating 
to  that  otByrom,  in  order  that  be  might  know  something 
of  the  character  and  conduct  of  the  young  man  who  was 
about  to  make  such  an  application  to  him.  I  still  adhere 
to  that  opinion.  But  I  find  that,  in  fact,  I  did  after  all 
leave  the  question  to.  the  jury,  whether,  under  all  the  cir« 
cumstances  of  the  case,  there  was  malice  on  the  part  of  the 
defendant  or  not. 

Rule  refused. 


Doe  d.  Boydell  and  Another  r.  Gillett  and  Another. 

£ifJECTMENT  for  two  copyhold  houses  situate  in  the  itisnotnecet- 
parish  of  Adder  bury ,  in  the  county  of  Oxford,  claimed  by  Illjfport  a  con- 
the  plaintiffs  as  assignees  o{  Richard  Lamb,  an  insolvent  J21!rferm*de 
debtor.    At  the  trial  before  WiUiams^  J.,  at  the  last  Ox-  ^y  •^  imoWent 

^      .  A      .  11  ....  ,      ,  trader  to  a  cre- 

ford  Assises,  the  only  question  m  dispute  was,  whether  a  ditor,  to  shew 
surrender  of  the  premises  by  the  insolvent  to  the  defen-  made\n  conw- 
dants,  shortly  before  his  imprisonment,  was  or  was  not  <!»««»ceofpre»- 

•'  ■  Bure  on  the  part 

void  as  being  a  voluntary  conveyance  within  the  7  Geo.  4,  pf  the  creditor: 
c.  57,  s.  32.    The  facts  of  the  case  were  as  follows : —        validate  it,  it  * 

must  appear  to 
have  originated 
in  the  volimlary  act  oftha  trader,  and  not  in  a  bondJUIe  application  by  the  creditor. 
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^^^A^  ^^^'  ^^f^bf.who  carried  on  the  business  of  a  corn-dealer  at 
Oxford,  and  occupied  one  of  the  houses  at  Adderbury^ 
kept  an  account  with  the  defendants,  who  were  bankers 
at  Banbury,  and  in  July,  1833,  was  indebted  to  them  in 
upwards  of  1000/.  In  that  month  the  defendants'  attorney 
called  upon  him  to  require  some  security  for  the  debt,  and 
Lamb  gave  up  to  him  the  lease  of  a  house  in  Newingian 
Causeway,  but  objected  to  charge  the  property  at  Adder^^ 
bury  on  account  of  the  publicity  which  would  be  necessary 
to  the  surrender.  On  the  2Snd  of  September,  the  defen* 
dant  Gittett  wrote  to  Lamb,  stating  that  the  lease  was  an 
inadequate  security,  and  wishing  him  to  make  over  by 
deed  the  houses  at  Adderbury,  and  also  his  reversionary 
interest  in  another  estate.  The  letter  concluded — "  I 
mention  thb  for  thy  consideration."  On  the  ^th  of 
October,  Lamb  being  then  in  London,  GiUett  wrote  to 
him  again  on  the  subject,  informing  him  that  the  necessary 
documents  could  be  prepared  by  the  defendants'  solicitor 
in  London,  without  exposing  the  matter  to  the  clerks  at 
his  office  at  Banbury,  and  desiring  him  to  call  at  the  soli- 
tor's  London  office  for  the  purpose.  Lamb  accordingly 
saw  the  solicitor,  and  agreed  to  execute  a  mortgage  of 
the  copyhold  houses ;  and  the  surrender  in  question  was 
made  out  of  Court,  in  pursuance  of  such  agreement,  on 
the  7th  of  December,  at  which  time  it  was  admitted  that 
Lamb  was  in  insolvent  circumstances.  On  the  SSrd  of 
January,  1834,  he  went  to  prison,  and  on  the  S9th  of  the 
same  month  filed  his  petition ;  and  in  March  following 
was  discharged  under  the  insolvent  act.  The  learned 
Judge  left  it  to  the  jury  to  say,  whether  the  surrender 
was  executed  under  compulsion,  or  by  way  of  voluntary 
preference ;  and  a  verdict  having  been  found  for  the  de- 
fendants, 

Talfourd,  Serjt.,  now  moved  for  a  rule  nisi  for  a  new 
trial,  contending  that  this  evidence  shewed  nothing  like 
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pressure  on  the  part  of  the  defendants,  but  rather  tliat  Bxck,ofPkai, 
the  parties  were  on  the  most  friendly  terms ;  and  that  the 
learned  Judge  ought  to  have  directed  the  jury  that  the 
surrender  was  voluntary.  The  defendants  did  no  more 
than  suggest  their  wish  for  further  security  to  the  consi* 
deration  of  the  insolvent. 

Parke,  B. — It  is  not  necessary  to  shew  pressure ;  you 
must  shew  that  the  conveyance  originated  in  the  voluntary 
act  of  the  insolvent,  whereas  here  it  was  made  in  conse- 
quence of  the  creditor's  asking  for  it.  That  is  the  meaning 
of  the  term  voluntary.  Here  the  transfer  originated  in  a 
demand  for  it.  I  should  infer  that  it  was  a  very  clear  case 
for  the  defendants. 

The  other  Barons  concurred. 

Rule  refused  (a). 
(a)  See  Dmviet  v.  J  cocks,  ante,  461. 


Bees  v.  George  and  Samuel  Williams. 

X  RESPASS  for  breaking  and  entering  a  close  of  the  The  piainUff 
plaintiff,  called  the  Orchard,  in  the  parish  of  Burnngton,  ToT^'JL, 
in  the  county  of  Somerset^  forcing  open  the  crates,  and  ^-  ''■•  *«"*"* 

•1-        *u  o  ■■     •         ,  .  1  .,    ,  to  A  of  another 

spoiling  ttie  grass,  &c.,  and  ploughing  up  the  soil  therein,  close.    The 
and  carrying  away  certain  trees  and  wood  of  the  plaintiff,  SirWiytJ^S 
cut  and  lying  in  the  said  close.     Plea,  as  to  all  the  tres-  S  ""J^^P 

"  their  holdings ; 

passes,  except  the  carrying  away  of  the  trees  and  wood,  "thepiaindffto 

that  the  Duke  ot  Cleveland,  before  any  of  the  said  times  Mrpay'jr'g  ' 

when,  &c.,  to  wit,  on  the  26th  March,  1835,  being  seised  T'i^^xXlnA 

in  fee  of  the  said  close  in  which  &c.,  with  the  appurte-  P'y  pWntiri 

J       •      1     1  !•.<..  rent."  On  the 

nances,  demised  the  same  to  the  defendant  George  Wil-  laine  day  each 
Hams,  to  hold  for  one  year  then  next  following ;  by  virtue  ^^^T^I^T 
of  which  demise  the  defendant  George,  afterwards,  and  "f""*'  .^- "°" 

*^  '  dertook  to  com- 

._       .         ^      ,  .  inunicate  their 

bargain  to  C,  who  was  the  agent  of  boUi  A.  and  B,;  he  did,  accordingly,  some  days  afterwards 
commiinicate  it  to  him,  and  C.  expressed  his  concurrence  r—^e/rf,  that  this  was  evidence  to  go  to 
the  jury  of  a  surrender  by  K,  to  B,  of  his  interest  in  ^.'s  close. 
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Exch.ofPUa$,  before  any  of  the  said  times  when  &c«i  to  wit,  on  the  day 
and  year  last  aforesaid,  entered  into  the  said  close ;  where- 
fore the  defendant  George  in  his  own  right,  and  the  de- 
fendant Samuel  as  his  servant,  and  by  his  command, 
committed  the  several  trespasses  justified.  And  as  to  the 
carrying  away  of  the  trees,  &c.,  the  defendants  pleaded 
that  they  were  not  the  property  of  the  plaintiff;  upon 
which  issue  was  joined.  Replication  to  the  first  plea, 
that,  long  before  the  making  of  the  demise  therein  alleged 
to  have  been  made,  to  wit,  on  the  ^5th  March,  18S0,  the 
said  Duke  of  Cleveland^  being  seised  in  fee,  &c.,  demised 
the  said  close  to  one  John  Keel,  to  hold  for  one  year 
then  next  ensuing,  and  so  from  year  to  year,  for  so  long 
a  time  as  the  said  Duke  and  John  Keel  should  respec- 
tively please ;  by  virtue  of  which  demise,  the  said  John 
Keel,  on  the  day  and  year  last  aforesaid,  entered  into  and 
upon  the  said  close,  and  became  possessed  thereof;  and, 
being  so  possessed,  the  said  John  Keel  afterwards,  and, 
during  the  continuance  of  the  said  last-mentioned  demise, 
to  wit,  on  the  23rd  September,  1834,  demised  the  same  to 
the  plaintiff^,  to  hold  from  the  29th  September  then  in- 
stant, as  tenant  at  will  thereof  to  him  the  said  John  Keel; 
by  virtue  of  which  said  last-mentioned  demise,  the  plain- 
tiff^ afterwards,  and  before  &c.,  to  wit,  on  the  day  and 
year  last  aforesaid,  entered  into  and  upon  the  said  cbse, 
and  became  possessed  thereof  as  tenant  at  will  to  the 
said  John  Keel;  and  that  after  the  making  of  the  said 
demise  from  the  said  Duke  to  Keel,  and  during  the 
continuance  thereof,  and  also  after  the  making  of  the  said 
demise  from  Keel  to  the  plaintiff,  and  during  the  continu- 
ance thereof,  while  Keel  was  tenant  to  the  Duke,  and  the 
plaintiff  was  so  possessed  thereof  as  such  tenant  to  Keel, 
the  defendants  committed  the  trespasses  complained  of« 
Rejoinder,  that,  after  the  making  of  the  said  demise  by  the 
Duke  to  Keel,  and  whilst  the  Duke  was  seised  in  fee  of  the 
reversion  of  the  said  close  expectant  on  the  determination 
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of  the  said  tenn  of  Keel  therein,  and  before  the  inaldng  ^^^'^"^ 
of  the  demise  from  the  Duke  to  the  said  defendant 
George  Williams^  and  also  before  any  of  the  said  times 
when  &c,  to  wit,  on  the  19th  March,  1835,  all  the  estate, 
term,  and  interest  ot  Keel  in  the  said  close  was  ended  and 
determined  by  surrender  thereof  made  by  Keel  to  the 
Duke.  Surrejoinder,  that  all  the  estate,  term,  and  interest 
otKeelvraB  not  ended  and  determined  by  surrender  thereof 
made  by  him  to  the  Duke,  in  manner  and  form  as  in  the 
rejoinder  alleged :  upon  which  issue  was  joined. 

At  the  trial  before  Coleridge^  J.,  at  the  last  Somersei" 
shire  Assizes,  Keel,  being  called  as  a  witness  for  the  plain- 
tiff, stated  on  cross  examination,  that  he  being  tenant 
from  year  to  year  to  the  Duke  of  Cleveland  of  the  close  in 
question,  and  the  plaintiff  being  tenant  from  year  to  year 
to  Mr.  Vane,  the  rector  of  the  parish  of  Burrington,  of  a 
piece  of  glebe  land,  and  the  rent  of  each  being  the  same, 
it  was  yerbally  agreed  between  them,  on  the  SSrd  Septem- 
ber,  1834,  that  they  should  exchange  their  respective 
holdings  ;  **  the  plaintiff  was  to  have  the  Duke's  land,  and 
pay  KeeVs  rent,  and  Keel  was  to  have  the  rector's  land, 
and  pay  Beei%  rent.*'  On  the  same  day,  accordingly, 
each  of  them  took  possession  of  the  other's  land.  Keel 
informed  the  plaintiff  he  should  mention  the  agreement  to 
Mr.  Cockbum,  who  was  the  agent  to  both  the  Duke  and 
Mr.  Vane,*Bnd  the  plaintiff  said,  ''Very  well;"  a  few  days 
afterwards,  accordingly.  Keel  told  Mr.  Cockbum  that  he 
had  exchanged  with  the  plaintiff,  and  he  answered  that  he 
was  very  glad  of  it.  Keel  had  before  made  repeated  ap- 
plication to  Mr.  Cockbum  for  the  plaintiffs  land,  and 
Cockbum  had  told  him  he  should  be  glad  to  let  him  have 
it  as  soon  as  it  could  be  made  convenient.  The  plaintiff 
continued  in'  possession  of  the  close  in  question,  but  no 
rent  had  yet  been  paid  by  him  for  it.  The  defendants 
afterwards  entered  under  a  letting  by  the  Duke,  and 
ploughed  the  land,  and  carried  away  some  faggots  lying 
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^*^\^/^'"'  in  the  field ;  which,  however,  clearly  appeared  to  be  the 
property  of  a  person  named  Plumley,  and  not  of  the  plain* 
tiff.  On  this  evidence  the  learned  Judge  left  it  to  the  jury 
to  say,  whether  there  had  been  a  surrender  by  Keel  to  the 
Duke  of  his  interest  in  the  close ;  and  stated  his  opinion 
to  be,  that  a  sufficient  assent  was  shewn  on  the  part  of  the 
Duke,  by  his  agent,  to  the  exchange  between  the  two 
tenants,  to  constitute  a  new  tenancy  in  the  plaintiff  of 
the  close  in  question.  A  verdict  being  found  for  the  de- 
fendants,— 

Erie  now  moved  for  a  new  trial,  and  contended  that  the 
facts  proved  did  not  amount  to  a  surrender  by  consent  of 
all  parties.  Neither  of  the  two  landlords  had  any  com- 
munication with  the  plaintiff;  there  was  no  contract  be- 
tween him  and  the  Duke ;  nothing  to  give  the  Duke  a 
right  to  claim  rent  as  against  the  plaintiff.  The  effect  of 
the  agreement  was  no  more  than  to  constitute  the  plain- 
tiff KeeFs  under-tenant.  The  plaintiff,  on  this  record, 
could  not  say  that  the  Duke  had  demised  to  him.  He 
referred  .to  Matthews  v.  Sewell  (a). 

Parke,  B.—Cockburn  may  be  considered  as  represent- 
ing both  the  Duke  and  Mr.  Vane  in  the  transaction,  and 
must  be  supposed  to  have  authority  to  demise  for  both  of 
them.  Therefore,  there  is  an  assent  by  both  the  Duke 
and  Vane;  that  is  suflicient,  according  to  the  authority  of 
the  case  you  refer  to,  to  constitute  a  surrender  by  opera- 
tion of  law.  The  effect  of  the  transaction  was  to  create  a 
new  demise  from  the  Duke  to  the  plaintiff.  At  all  events, 
there  was  evidence  to  go  to  the  jury. 

The  other  Barons  concurred. 

Rule  refused. 

(a)  2  Mod.  262;  8  Taunt.  220. 
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Exch.  of  Pleat, 
1835. 


GoD80N|  Administrator  of  Millinoton,  9.  Freeman. 


Assumpsit  for  the  use  and  occupation  of  a  farm  de-  The  Coort  will 
mised  to  the  defendant  by  the  intestate.  At  the  trial  before  "**'  '*"*^  " 

•^  executor  or 

Lord  Denman^  C.  J.,  at  the  last  Gloucestershire  Assizes,  the  adminUtrator 
plaintiff  having  proved  the  occupation,  and  called  wit-  cosJi,  uoien" 
nesses  to  speak  to  the  yearly  value  of  the  farm,  the  defen-  Jj^  ^Scon?* 
dant  put  in  receipts  for  the  rent,  at  a  much  lower  rate,  on  doctonthcpart 

of  the  defen- 

which  the  plaintiff's  counsel  elected  to  be  nonsuited.  danr,  which  led 

the  plaintiff  to 
proceed  with  the 

Talfourd.  Sent,  now  moved  for  a  rule  to  shew  cause  acUon,oruiiie« 

'         w    '  lome  other  Tery 

why  the  judgment  of  nonsuit  should  not  be  entered  up  peculiar  ground 
without  costs,  under  the  8  &  4  WiU.  4,  c.  4«,  s.  31,  on  af-  ^^"rfereJia^ 
fidavits  which  stated  that  administration  had  been  granted  .^^  ^^^*  J' 

^  it  not  enough 

to  the  plaintiff  as  a  creditor  of  the  intestate ;  that  he  had  that  the  action 

1  •  !•  was  brought 

every  reason  to  suppose  that  the  arrears  of  rent  were  un*  bond  fide,  that 
paid;  that  he  had  applied  for  information  to  the  widow  of  J^pPj^"^^^ 
the  intestate,  who  was  also  the  sister  of  the  defendant,  and  aonabiegroundi 

for  luingy  and 

that  he  had  been  induced  by  her  representations  to  be-  that  he  was 
lieve  the  debt  justly  due ;  and  that  the  production  of  the  ^K^y^the'' 
receipts  took  him  entirely  by  surprise.    He  referred  to  ^^^^^i^*^* 
Lysons  v.  Barrow  {a),  Wilkinson  v.  Edwards  (fi),  and  South' 
gate  V.  Crowley  (c). 

Lord  Abinoer,  C.  B. — There  b  great  inconvenience  in 
calling  upon  a  Court  of  law  to  exercise  in  every  case  an 
equitable  discretion.  The  act  is  made  in  favour  of  defen- 
dants, and  we  must  not  take  that  benefit  from  them  unless 
we  see  clearly  that  they  have  forfeited  their  claim  to  it. 

Parke,  B. — The  act  throws  the  labouring  oar  on  the 


(d)  10  Bing.  563;  4  Moo.  &      173. 
Sc.  463.  (c)    1  Bing.  N.  C.  518;  1  Scott, 

(6)  1  BiDg.  N.  C.  301 ;  1  Scott,     374. 
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fiMA.  of  PUoif  executor:  you  must  shew  your  title  to  refief  very  clearly 
in  order  to  be  exempt  from  its  provisions.  If  it  had  ap- 
peared that  the  plaintiff  had  applied  to  the  defendant  to 
ascertain  if  he  had  any  receipts^  and  the  defendant  had 
concealed  them  from  his  knowledge,  and  so  vexatiously 
induced  the  plaintiff  to  prosecute  a  hopeless  suit,  the  case 
might  have  been  one  calling  for  our  interposition.  As  it 
is,  I  do  not  think  the  plaintiff  has  made  out  a  sufficient 
claim  for  the  equitable  interference  of  the  Court  The 
defendant  has  been  guilty  of  no  misconduct,  and  there  is 
no  reason  why  he  should  bear  the  costs  of  a  suit  towhich 
it  appears  be  was  not  liable. 

Alderson,  B.,  and  Gurney,  B*,  concurred. 

Rule  refused  (a). 
(a)  See  Engler  v.  TwUden,  2  Biog.  N.  G.  263. 


LiDDARD  V.  Holmes. 

^. and  B. being  ASSUMPSIT oti  an  account  stated.  Plea,  the  general 
co-sunreyoriof  jgg^^     ^^  ^1,^  trial  bcfoTC  the  under-sberfff  o(  Kent,  it 

the  highirayi  of  ^     _  ' 

a  paruh,  it  was  appeared  that  the  plaintiff  and  defendant  were  appointed 

them  that  A.  co-surveyors  of  the  highways  for  the  parish  of  Knockholt 

J?Sle«^"  in  JiTe*!/,  in  October  1882;  and  that,  at  a  vestry  meetmg 

book  to  iB.,  and  held  ou  the  19th  of  January,  1838,  some  dissatisfaction 

that  B,  should  .  -  ^p- 

pay  A,,  out  of  having  been  expressed  with  the  plaintiff*s  proceedings, 
Iho^d  wulrt*  an  arrangement  was  entered  into  that  the  plaintiff  should 
under  the  rate,    jeUyer  up  the  rate  book  to  the  defendant,  the  latter  en- 

the  turn  of  154  *^ 

which  J.  had  gaging  to  pay  him,  out  of  the  monies  he  should  collect 
yondthe  under  a  rate  then  made,  the  sum  of  15/.,  which  the  platn- 

amonnt  col- 
lected by  the 

The  book  wai  accordingly  delivered  to  B.,  who  collected  more  than  164,  but  expended  the  whole 
in  the  repair  of  the  road*,  and  did  not  pay  A.  the  15A:— ffeW,  that  A.  might  mainUin  an  action 
to  rtcoTerit. 
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tiff  bad  advanced  beyond  tbe  amount  collected  by  bim  on  Exeh.  of  PUas^ 
the  previous  rate.  The  book  was  accordingly  delivered 
to  the  defendant,  who  collected  a  considerable  sum  of 
money,  but  expended  it  all  on  the  repair  of  the  roads,  ex- 
cept a  small  balance  of  a  few  shillings;  and  the  15/.  not 
having  been  paid  to  the  plaintiff  pursuant  to  the  engage- 
ment, this  action  was  brought  to  recover  it.  For  the  de- 
fendant, it  was  objected  that  the  action  could  not  be  main- 
tained by  one  co-surveyor  against  another.  The  under- 
sheriff  reserved  the  point,  and  the  plaintiff  had  a  verdict 
for  15/. 

Shee  now  moved  for  a  rule  nisi  to  enter  a  nonsuit. 
The  action  will  not  lie  by  one  surveyor  against  the  other. 
Each  surveyor  has  in  law  the  custody  of  the  book,  though 
in  fact  it  may  be  kept  by  one  only.  The  alleged  agree- 
men t  was,  therefore,  merely  nudum  pactum;  no  consider- 
ation could  arise  out  of  the  giving  up  of  the  book  to  the 
defendant,  since  it  was  already  in  his  legal  possession. 
[Lord  Abinger,  C.  B. — ^Your  proposition  may  be  true  as 
to  the  public,  but  is  it  true  inter  se  9  Parke,  B. — If  the 
plaintiff  had  kept  the  book,  he  would  have  collected  the 
money,  and  paid  himself  the  15/.]  The  defendant  had  a 
legal  right  to  have  the  book.  [Parke,  B. — But  the  plain- 
tiff was  not  bound  to  give  it  him.  He  gets  possession  of 
it  on  the  understanding  that  he  shall  pay  the  money  over 
out  of  the  receipts,  and  then  he  pays  them  away  for  other 
purposes.]  He  was  bound  to  apply  the  money  to  the 
purposes  for  which  in  law  the  rate  was  made,  vis,  the 
repair  of  the  roads.  At  all  events,  therefore,  he  could 
not  be  liable  till  a  suflScient  surplus  appeared  beyond  what 
was  required  for  that  purpose.  The  contract  must  always 
be  subject  to  the  consideration  what  was  the  duty  of  the 
defendant  as  surveyor  independently  of  the  contract. 
[Parke,  B. — ^The  repair  of  the  roads  was  only  one  pur- 
pose to  which  it  was  his  duty  to  apply  the  money ;  he 
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Exch,  of  Pleas,  had  equally  a  right  to  apply  it  to  the  reimbursement  of 
^     the  plaintiff.]     This  is  not  the  mode  of  proceeding  pre- 
LiDDARD       scribed  by  the  act  of  Parliament  (a) ;  the  accounts  should 
HoLMBg*      bave  been  adjusted  before  the  magistrates,  before  he  could 
sue  at  law  for  the  balance.     [Lord  Abinger^  C,  B. — The 
act  of  Parliament  has  nothing  to  do  with  the  case.    This 
is  a  private  contract  between  the  parties,  quite  indepen- 
dent of  the  act,  which  provides  only  for  the  adjustment 
by  the  justices  of  payments  to  be  made  by  the  surveyors 
to  their  successors.] 

Per  Curiam — 

Rule  refused. 

(a)  13  Geo.  3,  c.  78>  8. 48.    See  5  &  6  Will.  4,  c.  50,  ss.  4l«  42. 


An  executor  is 
entitled  to  sue 
the  lessee  of 
his  testator 
for  the  breach 
of  a  covenant 
not  to  fell,  stub 
up,  lop,  or  top 
timber  trees 
excepted  out  of 
the  demise,  such 
breach  haTing 
been  committed 
in  the  lifetime 
of  the  testator. 


Raymond  and  Another,  Executors  of  Thomas  Walford, 
deceased,  v.  Fitch. 

Covenant.— The  declaration  stated^  that  whereas 
theretofore,  to  wit,  on  5th  December ^  1832,  by  a  certain 
indenture  then  made  between  the  said  Thomas  fValford  of 
the  one  part,  and  the  defendant  of  the  other  paTt,(prqfert 
in  euriam)^  the  said  Thomas  fTalford,  for  the  considera- 
tions therein  mentioned,  did  demise  and  to  farm  let  unto 
the  said  defendanti  certain  buildings,  lands,  hereditaments, 
and  premises,  particularly  mentioned  and  described  in  the 
said  indenture, except  as  in  the  said  indenture  was  excepted, 
to  have  and  to  hold  the  said  buildings,  lands,  heredita- 
ments, and  premnes,  with  their  appurtenances,  unto  the 
said  defendant,  his  executors  and  administrators,  for  the 
term  of  one  whole  year  from  the  S9th  day  of  September 
then  last,  and  so  from  thence  from  year  to  year,  &c. ;  and 
the  said  defendant,  for  himself,  his  executors,  and  admi- 
nistrators, did  by  the  said  indenture,  covenant,  promise. 
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and  agreCi  to  and  with  the  said  Thomas  Walford^  his  heirs  JEwA.  rf  PUat, 
and  assigns,  amongst  other  things,  that  the  said  defendant     ■-  '  ^ 

should  not  nor  would,  during  the  continuance  of  the  said  Raymond 
demise,  fell,  stub  up,  head,  lop,  or  top  any  of  the  timber  pifca. 
trees,  or  trees  likely  to  be  timber,  growing  or  being  on 
the  said  demised  premises ;  or  cut  or  take  away  wood  or 
bushes,  lops  or  tops,  except  such  as  had  been  agreed  to 
be  allowed  for  fire  wood ;  and  upon  lopping  the  pollard 
trees,  and  cutting  down  the  stub  wood  and  bushes  grow- 
ing in  or  about  the  said  hedges  and  ditches  of  the  said 
demised  premises,  should  at  the  same  time  new  make 
and  scour  the  said  ditches,  and  lay  one  spit  of  all  the 
earth  of  the  said  ditches  on  the  banks  thereof,  to  nourish 
the  quickset  there ;  as  in  and  by  the  said  indenture,  refer- 
ence being  thereunto  had,  will  more  fully  appear.  By 
virtue  of  which  said  demise,  the  said  defendant  afterwards, 
to  wit,  on  &c.,  and  in  the  lifetime  of  the  said  Thomas 
Watford,  entered  into  the  said  demised  premises,  with 
the  appurtenances,  and  became  and  was  possessed  thereof 
for  the  said  term  so  to  him  thereof  demised  as  aforesaid. 
And  although  the  said  Thomas  ffal/ord,  in  his  lifetime, 
always  from  the  time  of  making  the  said  indenture,  until 
the  day  of  his  death,  and  the  said  plaintiffs  as  executors 
ns  aforesaid  since  his  death,  have  and  each  of  them  hath 
well  and  truly  performed,  fulfilled,  and  kept  all  things  in 
the  said  indenture  contained,  on  his  and  their  part  and 
behalf  to  be  performed,  fulfilled,  and  kept,  according  to 
the  tenor  and  effect,  true  intent,  and  meaning  of  the  said 
indenture ;  yet,  protesting  that  the  said  defendant  hath 
not  performed,  fulfilled,  or  kept  any  thing  in  the  said 
indenture  contained  on  his  part  and  behalf  to  be  per- 
formed, fulfilled,  and  kept,  according  to  the  tenor  and 
eff*ect,  true  intent,  and  meaning  of  the  said  indenture ;  in 
fact,  the  said  plaintiffs,  executors  as  aforesaid,  say  that 
the  said  defendant,  after  the  making  of  the  said  inden- 
ture, and  during  the  term  thereby  granted,  and  before 
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Stch.  rf  Pkm,  the  decease  of  the  said  Thomas  fValford,  to  wit,  on  the 
1835. 
"  Ist  day  of  January ^  18S2»  and  on  divers  other  days  and 

Ratmono  times  between  that  day  and  the  day  of  the  decease  of  the 
FiTOB.  said  Thomas  Watford,  felled,  stubbed  up,  headed,  lopped 
and  topped  divers,  to  wit,  500  of  the  timber  trees,  and 
600  trees  likely  to  be  timber,  growing  and  being  on  the 
said  demised  premises,  and  of  great  value,  to  wit,  of  the 
value  of  20L;  and  during  the  time  aforesaid,  he  the  said 
defendant  cut  and  took  away  divers,  to  wit,  500  cart  loads 
of  wood,  bushes,  lops  and  tops  of  a  certain  other  great 
value,  to  wit,  of  the  value  of  other  90L,  the  same  being 
other  and  diflferent  wood,  bushes,  lops  and  tops,  than 
such  as  had  been  agreed  to  be  allowed  for  firewood; 
contrary  to  the  form  and  effect  of  the  said  indenture,  and 
of  the  covenant  of  the  said  defendant  so  by  him  made  in 
such  behalf  as  aforesaid.  And  the  said  plaintifls,  exe- 
cutors as  aforesaid,  in  fact  further  say,  that  the  said  de* 
fendant  did  not  nor  would,  upon  such  lopping  the  said 
trees  and  cutting  down  the  said  wood  and  bushes  grow- 
ing in  and  about  the  hedges  and  ditches  of  the  said  de- 
mised premises,  new  make  or  soour  the  said  ditches,  or 
lay  one  spit  of  all  the  earth  of  the  said  ditches  on  the 
banks  thereof,  to  nourish  the  quickset  there,  according  to 
the  tenor  and  effect  of  the  said  indenture,  and  of  the  said 
covenant  of  the  said  defendant  so  by  him  made  in  such 
behalf  as  aforesaid,  but  therein  wholly  failed  and  made 
default ;  contrary  to  the  form  and  effect  of  the  said  inden- 
ture, and  of  the  said  covenant  of  the  said  defendant  so  by 
him  made  in  such  behalf  as  aforesaid. 

After  setting  out  the  deed  on  oyer,  the  defendant,  as  to 
the  breach  of  covenant  first  above  assigned,  excepting  so 
much  thereof  as  relates  to  taking  away  the  said  bushes, 
wood,  lops  and  tops  therein  mentioned,  demurred  gene- 
rally; and,  to  the  part  excepted,  pleaded  aecord  and  sa- 
tu&ction ;  and  also  as  a  further  plea,  that  he  did  not  take 
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away  any  wood  orbushesi&c.     He  also  demurred  gene-  Matk.c^j'ktut 
rally  to  the  second  breach. 

Sir  W.  W.  FoU&tif  in  support  of  the  demurrer. — An 
executor  cannot  maintain  any  action  for  a  damage  to  the 
real  estate,  unless  it  be  shewn  that  the  damage  to  the  real 
estate  has  created  a  damage  to  the  personal  estate  of  the 
testator.  That  was  so  laid  down  in  Kingdon  v.  Nottle  (a). 
There  the  plaintiff,  as  executrix,  declared  that  the  defen- 
dant, by  deed,  conveying  to  the  plaintiff's  testator  certain 
lands  in  fee,  subject  to  redemption  on  payment  of  a  sum 
certain,  covenanted  with  the  testator  that  he  was  at  the 
time  of  the  execution  of  the  deed,  sebed  in  fee,  and  had  a 
right  to  convey  &c. ;  and  assigned  for  breach,  that  the 
defendant  was  not  seised  &c.,  and  had  not  a  right  to 
convey  ftc.  Upon  special  demurrer,  this  was  held  ill ; 
and  that  the  executrix  could  not  maintain  an  action  for 
such  breaches  of  covenant,  without  shewing  aome  special 
damage  to  the  testator  in  his  lifetime,  or  that  the  plaintiff 
claimed  some  interest  in  the  premises.  Lord  EUenb&rougk 
there  says,  **  in  the  absence  of  any  damage  to  the  testa- 
tor, which,  if  recovered,  would  properly  form  part  of  his 
personal  assets,  I  do  not  know  how  to  say  that  this  action 
is  maintainable.''  So  that,  in  order  to  entitle  the  executors 
to  sue,  they  must  shew  that  some  damage  arose  to  the 
personal  estate  of  the  testator,  which  in  this  case  they 
have  not  done.  In  Fiixherbert's  Natura  Brevium^  14«5,  C. 
it  is  thus  laid  down :  "If  9l  man  make  a  covenant  by  deed 
to  another  and  his  heirs,  to  enfeoff  him  and  his  heirs  of 
the  manor  of  !>.;  now  if  he  will  not  do.  it,  and  he  to  whom 
the  covenant  is  made  dieth,  his  heir  shall  have  a  writ  of 
covenant  upon  that  deed."  So,  in  Shepherd's  Touchstone^ 
171,  it  is  said,  ''If  a  feoffment  be  made  in  fee,  and  the 

(a)  1  M.  &  Sel.  355. 
Q  QX{ 


802  CA8E8  IN  THB  EXCHEQUER, 

S^h.  tf  Piioit  feoSbr  doth  covenant  to  warrant  the  lands,  or  otherwiae. 
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^  to  the  feoffee  and  hia  heirs,  in  this  case  the  heir  of 
Raymond  the  feoffee  shall  take  advantage  of  this.*'  And  again: 
Fitch.  "If  ^.^  J5.,  and  C,  have  lands  in  coparcenary,  and  pur- 
chase other  lands  in  fee,  and  covenant  each  to  the  other, 
his  heirs  and  assigns,  to  make  such  a  conveyance  to  the 
heir  of  him  that  shall  die  first,  of  a  third  part,  as  he  shall 
devise ;  in  this  case  the  heir,  not  the  executor,  shall  take 
advantage  of  the  covenant.**  That  shews  that  the  right 
to  sue  for  a  breach  of  covenant  affecting  the  realty  goes 
to  the  heir,  and  not  to  the  executor.  It  is  true  that  here 
the  plaintiffs  have  averred  that  the  trees  were  taken  away 
in  the  lifetime  of  the  testator,  but  on  that  an  issue  in  fact 
is  taken.  The  only  question  in  issue  on  this  demurrer  is, 
as  to  the  cutting  of  the  trees.  If  this  action  will  lie  at  the 
suit  of  the  heir,  the  executor  cannot  be  allowed  to  sue  as 
well  as  the  heir.  In  Chamberlain  v.  fVilliamson  (a),  it  was 
held  that  an  administrator  cannot  have  an  action  for  a 
breach  of  promise  of  marriage  to  the  intestate,  where  no 
special  damage  is  alleged.  There  Lord  EUenborough,  in 
delivering  the  judgment  of  the  Court,  says,  "  The  general 
rule  of  law  is,  actio  .personalis  moriiur  cum  persond^  un- 
der which  are  included  all  actions  for  injuries  merely  per- 
sonal. Executors  and  administrators  are  representatives 
of  the  temporal  property,  that  is,  the  debts  and  goods  of 
the  deceased,  but  not  of  their  wrongs,  except  where  those 
wrongs  operate  to  the  temporal  injury  of  their  personal 
estate.  But  in  that  case  the  special  damage  ought  to  be 
stated  on  the  record,  otherwise  the  Court  cannot  intend  it." 
[Parke,  B. — ^There  is  a  case  expressly  in  point  that  the  ac- 
tion will  lie ;  Morly  v.  PolhilKJb) ;  which  was  an  action  of 
covenant  by  the  plaintiff  as  executor  to  Oeorge  Morly, 
late  Bishop  of  Winchester;  and  the  declaration  stated 
that  Brian,  the  predecessor  of  the  bishop,  had  demised 

(a)  2  M.  Si  Selw.  408.  (6)  2  Ventr  66. 
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a  rectory  and  certain  lands  to  J.  &,  for  twenty-one  years,  ^*^\M^^^* 
who  had  assigned  it  to  the  defendant's  testator;  and  that 
the  lessee  covenanted  with  Brian  and  his  successors  to 
repair  the  chapel  of  the  church,  and  the  barns,  &c.,  and 
assigned  as  a  breach  the  not  repairing  by  the  testator  of 
the  defendant  in  the  life  of  George  Morly;  and  that  the 
lease  afterwards  expired ;  and  it  was  held,  that  the  execu- 
tor was  there  well  entitled  to  the  action  for  the  breach  in 
the  testator's  time.]  That  case  is  distinguishable,  as  there 
was  there  a  covenant  to  repair.  [Parke^  B. — Is  there 
not  a  covenant  to  repair  in  this  case?]  There  is  here  a  se- 
parate demurrer  to  each  of  the  breaches ;  and  one  question 
is,  whether  an  executor  can  maintain  any  action  at  all  for 
a  breach  of  covenant  not  to  cut  trees  incurred  in  the  life- 
time of  tlie  testator.  In  Com.  Dig.  Administration^  B.  13 ^ 
it  is  said,  that  an  administrator  ''  shall  have  covenant, 
upon  a  covenant  made  to  his  testator  for  a  personal  thing: 
so  upon  a  contract  made  to  the  testator ;"  and  March,  PL 
2S,  is  cited.  The  maxim,  that  actio  personalis  moritur 
cum  persondf  applies  equally  to  an  action  of  contract  as  to 
an  action  of  tort — that  maxim  is  a  maxim  of  the  common 
law.  Unless  the  personal  estate  of  the  testator  is  injured, 
the  executor  cannot  maintain  the  action.  Jones  v.  King  (a) 
shews  that  this  action  is  maintainable  by  the  heir.  The 
plaintiffs,  at  all  events,  should  have  averred  damage  to  the 
personal  property  of  the  testator,  as  was  done  in  Knights 
V.  Quarles  (6).  In  Orme  v.  Broughton  (c),  it  was  held,  that, 
a  vendor  having  omitted  to  make  out  a  good  title  within 
the  stipulated  time,  and  the  vendee  having  died,  his  exe- 
cutor might  sue  for  damage  incurred  by  loss  of  interest 
on  the  deposit  money,  and  the  expense  of  investigating 
the  title.  There  it  was  argued,  that  as  there  was  no 
damage  done  to  the  heir,  he  could  not  sue,  and  that  suffi- 
cient damage  had  accrued  to  the  personal  property  of  the 

(a)  4  M.  &  Selw.  188.  (c)A  M.  &  Scott,  41? ;   10  Bin^. 

{b)  2  B.  &  B.  102 ;  4  Moo.  532.     533. 
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£m^  ^^^*  intestate  to  entitle  his  administrator  to  aoe ;  and  Trntlal, 
C.  J.,  says,  "  The  only  question  is,  whether  we  can 
see  on  this  record  a  personal  contract,  a  breach  of  it  in 
the  lifetime  of  the  intestate,  and  a  loss  to  his  personal 
property."  All  these  three  things  must  concur  together, 
to  render  the  action  nuiintainable.  He  afterwards  says, 
*'  This,  howeyer,  is  an  action  not  hy  the  intestate,  but  by 
his  administrator ;  and  we  have  still  to  see  whether  there 
has  been  any  injury  to  the  testator's  personal  property ;"  and 
then  he  refers  to  the  statement  in  the  declaration,  that  ''the 
intestate  was  necessarily  put  to  great  expenses  in  endea- 
vouring to  procure  the  said  title  as  aforesaid,*'  &c«  This 
declaration  cannot  be  supported,  as  it  has  not  any  allega- 
tion of  special  damage  to  the  personal  estate  of  the  testa- 
tor. Lucy  y.  Lepingian  (a)  may  be  cited  as  an  authority 
that  this  action  will  lie ;  but  there  the  declaration  alleged 
i^n  eviction  of  the  testator,  and  it  is  therefore  distinguish- 
able, because  the  personal  estate  of  the  testator  must 
necessarily  have  been  injured  by  the  loss  of  the  rents  and 
profits  of  the  land.  The  same  answer  may  be  given  to 
Marly  v.  Polhill  (6),  as  it  was  necessarily  an  injury  to  the 
personal  estate.  If  not,  that  case  is  not  law.  [Parke,  B* — 
It  may  have  proceeded  on  the  ground  that  theexecutors  of 
the  bishop  would  be  Uable  for  the  breach  of  covenant* 
and  so  there  would  be  a  damage  to  the  personal  estate.] 
The  first  breach  here  is,  the  cutting  of  trees ;  but  there 
is  no  averment  of  any  damage  to  the  testator.  The  pbin* 
tiffs  ought  to  have  given  the  defendant  an  opportunity  of 
taking  issue  upon  and  denying  such  an  allegation.  The 
second  breach  is,  that  the  defendant  did  not  new  make 
and  scour  the  ditches ;  but  that  is  clearly  a  covenant  to 
do  something  for  the  benefit  of  the  real  estate,  and  there- 
fore the  heir,  and  not  the  executor,  would  be  the  party 
entitled  to  sue« 

(a)  2  Lev.  26.  (6)  2  VcnU.  66. 
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JV.  H.  WaUoH,  oantri.— It  it  material  in  this  case  to  S««*-  ofPkmi, 

I  gar 

observe,  that  if  the  present  action  is  not  maintainable^  no 
other  action  would  be  maintainable  at  the  suit  of  any  other 
person.  It  is  submitted,  howeyefi  that  this  action  can 
well  be  supported.  Wherever  there  is  a  covenant  in  a 
leasci  and  an  ultimate  breach  of  it  in  the  lifetime  of  the 
testator,  an  action  is  maintainable  at  the  suit  of  an  execu- 
tor* There  is  here  a  damage  to  the  personal  estate.  The 
case  of  Morly  v.  Polhill  is  also  stated  in  S  Salkeld,  109. 
In  that  case  the  demise  was  by  a  prior  bishop,  and  the 
dilapidations  were  not  owing  to  the  act  of  the  executor's 
testator;  and  it  is  by  no  means  clear  that  his  executor 
would  be  liable  to  the  bishop's  successor.  The  reason 
given  is,  that  the  breach  occurred  in  the  testator's  life- 
time.  It  is  said  in  Com.  Dig.  Covenant^  (B  1),  **  So  if  he 
covenants  with  a  bishop  and  his  successors  to  repair  a 
rectory  demised,  the  executor  of  the  bishop  may  have 
covenant  for  a  breach  in  his  lifetime.  /Z,  S  VenU  56." 
In  Bacon*s  Abr.  Executors^  (N),  it  is  laid  down  thus : — 
"  An  executor  (and  not  heir  or  assignee),  for  a  covenant 
broken  in  the  lifetime  of  the  testator,  shall  have  an  action 
of  covenant,  though' it  were  a  covenant  real,  which  runs 
with  the  land,  as  be  cannot  of  that  have  an  heir,  &c. ; 
and  the  damages  shall  be  recovered  by  the  executor, 
though  not  named,  as  he  personally  represents  the  testa- 
tor." And  in  the  margin  it  is  stated,  **  that  executors 
shall  take  advantage  of  covenants  in  gross."  The  case  of 
Lucy  V.  Levingian(a)  is  recognised  in  all  the  authorities. 
There  the  plaintiff  declared,  '*  that  Levingion  sold  to  Lucy, 
the  plaintiff's  testator,  certain  lands,  and  covenanted  with 
him,  his  heirs,  and  assigns,  that  he  should  enjoy  the  same 
against  him,  Levingtan,  and  Sir  Peter  Vanlare,  their  heurs 
and  assigns,  and  all  claiming  under  them ;  and  assigned  as  a 
breach  that  Cooke,  claiming  under  Vanlore,  ejected  him." 

(a)  2  Lev.  26 ;  S.  C.  1  Vcntr.  175;   2  Keble,  831. 
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And  it  was  held|  *'  that  the  eviction  being  to  the.testator, 
be  cannot  have  an  heir  or  assignee  of  this  land,  and  so  the 
damages  belong  to  the  executors,  though  not  named  in  the 
covenant,  for  they  represent  the  person  of  the  testator." 
So  here  there  was  a  destruction  of  the  trees  in  the  lifetime 
of  the  testator,  and  the  damage  redounded  to  the  execu* 
tors  on  his  death.  In  Chamberlain  v.  Williamson  {a). 
Lord  EUenborough  puts  it  throughout  on  its  being  a 
persotial  wrong.  In  Kingdon  v.  Nottle,  there  was  a  con- 
tinuing breach  of  the  covenant  in  the  time  of  the  devisee, 
and  therefore  the  action  was  held  maintainable.  Here,  if 
the  executor  cannot  maintain  the  action,  no  other  person 
can.  The  question  is,  was  the  ultimate  damage  in  the 
lifetime  of  the  testator?  If  that  distinction  is  observed,  it 
will  reconcile  all  the  cases.  Where  the  ultimate  damage 
arises  in  the  lifetime  of  the  testator,  the  action  is  main- 
tainable by  the  executor. 

Cur.  adv.  vulL    . 


The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  C.  B. — The  demun  er  to  the  first  breach 
gives  rise  to  this  question,  whether  an  executor  can  sue 
for  the  breach  of  this  covenant,  not  to  fell,  stub  up,  head, 
lop  or  top,  timber  trees  excepted  out  of  the  demise,  such 
breach  having  been  committed  in  the  lifetime  of  the 
testator;  and  no  part  of  the  timber,  loppings  or  toppings, 
appearing  to  have  been  removed  by  the  defendant.  This 
qiibstion  was  argued  in  the  latter  part  of  the  last  term, 
before  my  Brothers  Parte,  BoUandf  Gurney,  and  myself, 
and  stood  over,  that  we  might  more  attentively  consider 
how  far  the  modem  decisions,  referred  to  on  the  argument^ 
had  overruled  or  qualified  the  old  authorities.  Those 
authorities  are  uniform,  that  the  present  representative 


(a)  2  M.  &  Selw.  408. 
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may  sue,  not  only  for  all  debts  due  to  the  deceased^  by  Exch.^kai, 
specialty  or  otherwise^  but  for  all  covenantSi  and  indeed 
all  contracts  with  the  testator^  broken  in  his  lifetime; 
and  the  reason  appears  to  be,  that  these  are  choses  in 
action,  and  are  parcel  of  the  personal  estate,  in  respect  of 
which  the  executor  or  administrator  represents  the  person 
of  the  testator,  and  is  in  law  the  testator's  assignee.  And 
this  right  does  not  depend  on  the  equity  of  the  statute, 
4  Ed.  3,  c.  7,  but  is  a  common  law  right,  as  much  as  the 
right  to  sue  on  a  bond  or  specialty  for  a  sum  certain  due 
in  the  testator's  lifetime.  The  maxim^  that  "  actio  per^ 
sonalis  moriiur  cum  persond^'  is  not  applied  in  the  old 
authorities  to  causes  of  actions  on  contracts,  but  to  those 
in  tort,  which  are  founded  on  malfeasance  or  misfeas- 
ance to  the  person  or  property  of  another,  which  latter 
are  annexed  to  the  person,  and  die  with  the  person,  except 
where  the  remedy  is  given  to  the  personal  representative 
by  the  statute  law.  These  authorities  as  to  actions  of 
covenant  will  be  found  in  Com.  Dig.  Administrator^  B 
13,  Covenant,  B  1 ;  Bacon* s  Abridgment,  Executors  and 
Administrators,  N ;  and  in  the  cases  of  Mason  v.  Dixon^ 
Sir  William  Jones,  173 ;  Morley  v.  PolAilt  (a),  which  was 
the  case  of  an  action  by  the  executor  of  a  deceased  bishop 
for  a  breach  in  his  lifetime  of  a  covenant  to  repair  in  a 
former  bishop's  lease ;  Smith  v.  Simonds  {b),  in  which  an 
administrator  de  bonis  non  recovered  on  a  breach  in  the 
time  of  the  testator  for  not  discharging  the  land  from  in- 
cumbrance ;  and  lastly,  Lucy  v.  Levington  (c),  where  the 
executor  recovered  for  a  breach  in  his  testator's  life  of 
a  covenant  for  quiet  enjoyment.  The  old  authorities  are 
also  many,  that  an  action  will  lie  upon  every  breach  of 
contract^  though  not  under  seal.  In  March,  p.  9,  pi.  28, 
Justice  Jones  said,  "  that  it  was  agreed  by  the  Court,  in 


(ii)2Ventr.  56;  dSalk.  109,         (5)  Comberbach,  64. 
pl.  10.  (c)  2  Lev.  26 ;  1  Ventr.  1 76. 
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Bgek.  of  PUott  what  case  soever  there  is  a  contract  made  to  the  testator 
or  intestate,  or  any  thing  which  ansetb  by  contract,  there 
an  action  will  lie  for  the  executor  or  administrator;  bat 
personal  actions  die  with  the  testator  or  intestate.*'  And  in 
9th  Reports,  89  a.,  PinchorCs  case^  in  which  the  ques* 
tion  was,  whether  an  action  of  assumpsit  for  payment  of 
a  debt  lay  against  an  executor,  it  is  laid  down  as  fol* 
lows:—"  As  to  the  other  objection,  that  this  personal 
action  of  trespass  on  the  case  moritur  cum  persondf 
although  it  is  termed  trespass,  in  respect  that  the  breach 
of  promise  is  alleged  to  be  mixed  with  fraud  and  deceit, 
to  the  special  prejudice  of  the  plaintiff,  and  for  that  reason 
it  is  called  trespass  on  the  case ;  yet  that  doth  not  make 
the  action  so  annexed  to  the  persons  of  the  parties,  that 
it  shall  die  with  the  persons ;  for  then,  if  he  to  whom  the 
promise  is  made  dies,  his  executors  should  not  haye  any 
action,  which  no  man  will  affirm ;  and  an  action  sur  as^ 
sumpsit,  upon  good  consideration,  without  specialty,  to  do 
a  thing,  is  no  more  personal,  i.  e.  annexed  to  the  person, 
than  a  covenant  by  specialty  to  do  the  same  thing:*'  and 
in  BaeovCs  Abr.  Execuiofs,  (N),  **  An  executor  stands  in 
the  place  of  his  testator,  and  represents  him  as  to  aH  bis 
personal  contracts,  and  therefore  may  regularly  maintain 
any  action  in  his  right,  which  he  himself  might."  These 
authorities  have  certainly  been  limited  by  the  modem 
decisions,  quoted  on  the  argument,  and  are  to  be  under* 
stood  with  some  qualifications ;  but  it  will  be  found  that 
none  of  those  qualifications  affect  the  present  case.  The 
rule  that  the  executor  may  sue  upon  every  covenant  with 
his  testator  broken  in  his  lifetime,  has  been  directly  qualified 
by  the  decisions  in  the  two  cases  of  Kingdan  v.  NoUle  (a), 
followed  by  tbatof  JiTJiijg  v.  Janes  (b),  in  which  cases  it  was 
held,  that,  where  there  are  covenants  real,  that  is,  which  run 


(a)lM.&Sclw.dM,aDil4ll.  {b)  5  Tsunt    519 1    1  Mar 

&  Sdw.  bS.  ihall,  107. 
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with  die  land  and  detcend    to  the  hm,  though   there  Mgek.gPkmf 
may  have  been  a  formal  breadi  in  the  ancestor's  liietimei 


yet  if  the  substantial  damage  has  taken  phiee  since  his 
death,  the  real  representative,  and  not  the  personal,  is  the 
proper  plaintiff.  These  cases  go  no  further,  and  they  do 
not  apply  to  the  present;  for  there  is  no  doubt  but  that 
the  covenant  in  question  is  purely  collateral,  and  does  not 
ran  with  the  land ;  for  the  trees  being  excepted  from  the 
demise,  the  covenant  not  to  fell  them  is  the  same  as  if  there 
had  been  a  covenant  not  to  cut  down  trees  growing  upon 
an  adjoining  estate  of  the  lessor.  It  is  a  security  by  specialty 
given  by  the  lessee  to  the  lessor,  not  to  commit  such  a 
trespass  during  the  lease,  which  may  continue  beyond  the 
les8or*s  life.  For  the  breach  of  such  a  covenant  after  the 
death  of  the  covenantee,  the  heir  or  devisee  <^  the  land  on 
which  the  trees  grow  could  not  sue ;  the  executor  would 
be  the  proper  party,  as  the  covenant  is  collateral,  and  is 
intended  not  to  be  limited  by  the  Kfe  of  the  covenantee ; 
and  if  he  could  not  sue,  no  one  could.  It  is  equally  clear 
that  the  heir  or  devisee  could  not  sue  for  a  breach  of  the 
covenant  in  the  time  of  the  ancestor  or  devisor,  and  the 
executor  therefore  must  sue,  or  all  remedy  is  lost.  These 
decisions,  therefore,  do  not  affect  the  present  case.  The 
old  authorities,  with  respect  to  the  right  of  the  personal 
representative  to  sue  on  all  contracts  made  with  the  de- 
ceased, have  also  been  qualified  by  the  modem  decision  of 
Ckmmierlain  v.  Williamson  (a),  in  which  it  was  held,  that 
the  administrator  of  a  woman  could  not  sue  for  a  breach 
of  contract  to  marry  the  intestate,  the  declaration  not 
stating  any  ground  of  injury  to  the  personal  estate;  and 
in  giving  judgment  Lord  Bllenborough  enumerates  other 
instances  of  contracts,  the  breach  of  which  imports  a  da- 
mage only  to  the  person  of  the  deceased,  such  as  implied 
contracts  by  medical  practitioners  to  use  a  proper  portion 

(a)2M.&Se]w.40d. 


GOO  CASES  IN  THE  EXCHEQUER, 

-^^^^  ^**^>  of  skill  and  attention,  which  cases  are  in  substance  actions 
for  injuries  to  the  person,  and  for  which  the  personal  re* 
presentative  could  not  sue ;  and  the  argument  on  the  part 
of  the  defendant  in  this  case  was,  that  the  same  limitation 
of  the  old  authorities  must  be  applied  to  all  contracts  ex* 
cept  such  as  directly  relate  to  the  personal  estate,  and  the 
performance  of  which  would  necessarily  be  a  benefit,  and 
the  breach  a  damage,  to  the  personal  estate  of  the  testa- 
tor, whether  such  contracts  are  under  seal  or  not ;  and  that 
upon  such  contracts  the  executor  could  not  sue  without 
alleging  a  special  damage  to  the  personal  estate.  The 
case  certainly  does  not  go  that  length ;  and  we  think  that 
such  an  extension  of  the  doctrine  laid  down  in  it  is  not 
warranted  by  law,  and  that  it  cannot  be  extended  to  a 
contract  broken  in  the  lifetime  of  the  deceased,  the  benefit 
of  which,  if  it  were  yet  unbroken,  would  pass  to  the 
executor  as  part  of  the  personal  estate ;  at  all  CTcnts,  not 
to  such  a  contract  under  seal.  The  present  case  is  one  of 
that  description — it  is  a  case  more  favourable  to  the  exe- 
cutors than  those  of  Morly  v.  Polhitt,  Smith  v.  Simondt, 
and  Lucff  y.  Levingion,  in  which  the  covenant  did  run  with 
the  land ;  and  if  the  last  case  is  to  be  considered  as  having 
been  decided,  as  was  suggested  in  the  argument  before 
us,  on  the  ground  that  the  loss  of  rents  and  profits  by  an 
eviction  of  the  testator  was  an  injury  to  the  personal 
estate,  (though  such  a  ground  is  not  intimated  in  either 
report),  it  is  diflScult  to  say  that  the  loss  of  the  shade  and 
casual  profits  of  trees  is  not  equally  so.  We  therefore 
think  that  our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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Bjcek.  9f  PUas, 
1835. 

BOOND  r.  WOODALL. 

ISHEE  had  obtained  a  sheriflTa  interpleader  rule,  but  the  A  sheriff  or 
officer  of  the  Court  hesitated  to  draw  it  upi  because  the  offiorrfappiymg 
affidavit  of  the  sheriff  did  not  deny  collusion.    He  sub-  ^°„Ji^r  ^Ti 
mittedy  on  the  authority  of  Donniger  ▼•  Hinxman  (a),  and  the  interpleader 
Dobbins  ▼.  Green  (6),  that  that  was  not  necessary  in  the  deny  coUi:^oo 
case  of  an  application  by  the  sheriff  under  sect.  6  of  the  ^^  «he  claim- 
Interpleader  Act^  although  it  was  on  an  application  by  a 
mere  private  stakeholder  under  sect.  1.     And  the  Court, 
after  referring  to  the  act,  directed  the  rule  to  be  drawn  up 
on  the  affidavit  as  sworn. 

Rule  accordingly. 

(a)  2  Dowl.  P.  C.  424.  (b)  Id.  509. 


Buxton  r.  Spires. 

M3AZETT  moved  {November  8)  for  a  rule  to  bring  up  The  twenty 

a  prisoner  under  the  compulsory  clause  of  the  Lords*  Act.  cewlry^to^Ue"** 

The  only  question  was,  whether  the  notice,  which  was  pyen  •»«fo'« 

given  on  the  13th  of  October,  was  in  time.     It  was  not  prisoner  under 

twenty  clear  days  before  the  first  day  of  term;  but  he  con-  ciauae'of  the*^ 

tended,  on  the  authority  of  Hayward  v.  Priest  (a),  that  it  J^^^  hjte  «- 

was  sufficient  if  given  twenty  days   before  the  day  on  pired  before  the 

.  .   ,       ,  .  1  A         1         ...       -        ,  first  day  of  the 

which  the  motion  was  made.     A  rule  nut  having  been  term  in  which 
granted,  h.U  brought 


Humfrey  shewed  cause,  and  contended  that  the  notice 
was  insufficient.  The  twenty  days  ought  to  be  taken  exclu- 
sively of  the  first  day,  and  therefore  would  not  expire 
until  the  end  of  the  first  day  of  term.     That  does  not  sa- 

(a)  2  Dowl.  P.  C.  737. 
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''^Mif'*'  tisfy  the  statute  (a),  which  requires  the  prisoner  to  give  in 
his  account  within  the  first  seven  days  of  the  term  nejci 
after  the  expiration  of  the  notice.  The  word  after  must 
apply  to  the  next  antecedent,  that  is,  the  term:  in  this 
case,  therefore,  the  defendant  cannot  be  brought  up  until 
next  term.  The  case  of  Hayward  v.  Priest ^  as  reported 
in  Moore  %  Scott  (6),  is  no  authority  against  this  con* 
struction,  but  rather  in  favour  of  it;  for,  according  to  that 
report,  the  Court  said  that  the  twenty  days*  notice  should 
have  expired  before  the  first  day  of  the  term,  adding  only, 
**orai  all  events,  before  the  rule  to  bring  up  the  defen- 
dant was  taken  out." 

G.  71  White  was  heard  in  support  of  the  rule. — He 
urged  that  the  mode  of  reckoning  by  excluding  the  first 
and  including  the  last  day,  as  directed  by  the  rule  H.,  T. 
2  Will.  4,  No.  8,  did  not  apply  to  the  case  of  a  period  of 
time  fixed  by  an  act  of  Parliament,  but  only  to  those  pre- 
scribed by  the  rules  of  practice. 

Lord  Abinoer,  C.  B. — If  the  case  of  Hayward  ▼• 
Priest  decided  the  point  as  it  appears  in  Moore  8f  Seoit, 
we  think  that  decision  was  right :  if  it  did  not  distinctly 
decide  it,  then  we  think  it  ought  to  have  so  decided;  the 
word  "  term  *'  ought  to  refer  to  the  last  antecedent. 

Rule  discharged. 

(a)  32  Geo.  2,  c  28, 1. 16.  (6)  Vol.  3,  p.  388. 


MICHAELMAS  TERM,  6  WILL.  lY.  608 


Rex  v.  Sedgwick. 

JL  HIS  was  a  writ  of  scire  facias  on  a  bond  for  1000/.  a  frMboid  e§- 
given  to  his  Majesty  by  the  defendant,  an  auctioneer.  llUctb"  Bub-**^ 
The  defendant  craved  oyer  of  the  writ  of  sci.  fa.,  of  the  i^  ^  *  "«'*■ 

''  *^     '  gage,  the  mort- 

return  thereon,  and  also  of  the  condition  of  the  bond;  gugee  not  con- 
by  which,  after  reciting  that  by  an  act  of  Parliament  ^"  and're.^ 
passed  in  the  19  Geo.  8,  (c-  66),  every  person  using  or  ex-  J^^^^^^huT  *** 
ercising  the  trade  or  business  of  an  auctioneer  is  obliged  mortgage  mo- 

,  1.  ^        .  ,  .  .        ney-     By  the 

to  take  out  a  licence  for  that  purpose,  and  to  give  security  conditiona  of 

by  bond  to  his  Majesty  with  two  or  more  sufficient  sure-  donment*wu7o 

ties,  that  he  will,  within  twenty-eight  days  after  every  sale  ^^JJ!?i°„*,f^ 

by  auction,  deliver,  at  the  chief  office  of  Excise  in  London,  aeverai  lots, 

to  the  person  who  shall  be  appointed  by  the  Commis-  chaae/of  Inch 

sioners  of  Excise  to  receive  the  same,  an  exact  and  parti-  i^J*  ^jj*^"  *" 

cular  account  in  writing  of  the  total  amount  of  the  money  agunat  the 

amount  appor* 

bid  at  each  sale,  and  of  the  several  articles,  lots,  or  par«  tiooed  to  the 
eels  which  shall  have  been  there  sold,  and  the  price  of  pu,^hawr  bid 
each  and  every  such  article,  lot,  or  parcel,  and  at  the  same  ^*i®,"?"  J^ 

^  *       >        r  »  15,500/.  for  one 

time  make  payment  of  all  such  sum  and  sums  of  money  as  of  the  iota, 
shall  be  due  and  payable  to  his  Majesty  in  pursuance  of  that  be  charged  with 
act;  and  that  the  said  defendant  had  been  duly  licensed  ^Mooiofthe 

■^  mortgage  mo- 

as  an  auctioneer;  and  that  also,  by  an  act  of  Parliament  ney;andpaida 

3  .       1      j^  j^       A    /      « Ar^.,  L  .  deposit  of  ten 

passed  in  the  43  Geo.  8,  (c.  180),  every  such  auctioneer  was  per  etnt.  on  that 
required  at  the  time  of  receiving  his  licence  to  give  secu-  JS^an^ck^- 
rity  by  bond  in  the  sum  of  1000/.  for  delivering  accounts  ledgment  that 

he  had  hought 

of  sales  and  making  payments  of  duty  :  it  was  conditioned,  the  lot  for 
that  if  the  said  defendant  should  so  deliver  such  account  /(^^to^fh^'con- 
and  make  such  payment  to  his  Majesty,  according  to  the  ^'^"^  ^jjjjj*' 
true  intent  and  meaning  of  the  several  acts  of  Parliament  auction  duty 
in  that  case  made  and  provided,  then  the  obligation  to  be  ^p^l  of  this 
void,  otherwise  to  remain  in  full  force.    And  the  defen-  ^^^''o"  ***' 

53002.,  that  be- 
ing the  only 
amount  of  purchaae-mency  actually  payable  to  the  Tcndor  for  what  waa  bought  at  the  lale. 
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dant  then  pleaded  perFormance  of  the  condition  except  a« 
to  154/.  lis.  8(Lf  and  a  tender  and  refusal  of  that  sum. 

The  first  replication  averred,  that  the  defendant  sold 
an  estate  in  freehold  lands  by  auction;  that  15,500/.  were 
bid  for  the  same;  and  that  the  defendant  did  not  delifer  a 
true  and  particular  account  in  writing  of  such  sale  and 
bidding,  according  to  the  meaning  of  the  several  acts  of 
Parliament  in  that  case  made  and  provided.  The  second 
replication  averred,  that  the  defendant  sold  an  estate  in 
freehold  lands,  and  that  the  sum  of  45£/.  lis.  8d.  became 
due  to  his  Majesty  for  duties  upon  such  sale,  and  that  the 
defendant  did  not  pay  that  sum,  but  made  default,  con- 
trary to  the  said  acts  of  Parliament  and  to  the  condition 
of  the  said  bond. 

The  defendant  rejoined  to  the  first  replication,  that  he 
did  deliver  an  account  according  to  the  meaning  of  the 
said  acts  of  Parliament;  and  to  the  second  replication, 
that  no  more  of  the  sum  of  452/.  1  Is.  8d.  therein  men- 
tioned than  the  sum  of  154/.  lis.  8rf.  became  due  to  his 
Majesty  for  duty  on  the  sale  therein  mentioned. 

The  cause  was  tried  before  Lord  Abinger^  C.  B.,  at  the 
sittings  after  Trinity  Term,  when  a  verdict  was  found  by 
consent  for  the  Crown,  subject  to  the  following  case. 

On  the  31st  of  May^  1833,  the  defendant  put  up  to 
sale  by  auction,  in  the  Auction  Mart  in  London^  an  estate 
in  freehold  and  copyhold  lands,  in  the  parish  of  Watford, 
in  the  county  of  Herts^  in  three  lots.  The  whole  estate 
was  charged  with  a  mortgage  of  522,200/.,  and  the  mort- 
gagee was  not  compellable  to  receive  payment  of  the 
mortgage  money  till  the  1st  of  Afay,  183G.  He  refused  to 
receive  the  mortgage  money  before  that  period,  and  did  not 
concur  in  the  sale,  or  in  the  apportionment  of  the  mort- 
gage money  to  particular  parcels  of  the  estate.  The 
mortgagor  employed  the  defendant  to  sell  the  estate,  sub- 
ject to  the  mortgage,  and  the  particulars  of  the  sale  con- 
.taiued  (amongst  other  things)  as  follows: — 
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"  The  whole  of  these  estates  are  subject  to  a  mortgage  ^*«*j^'*"' 
or  22,200/.,  the  mortgagee  holding  the  title-deeds.  This 
charge  is  to  be  apportioned  by  the  vendor  on  the  respec- 
tive  lots,  as  mentioned  under  the  same,  and  the  apportion- 
ment to  be  made,  and  the  respective  purchasers  indemni- 
fied, in  manner  hereinafter  provided.  The  interest  is 
secured  at  44  per  cent.,  payable  quarterly.  The  mort- 
gagee is  not  compellable  to  receive  his  money  till  the  Ist 
of  May,  1836.  An  abstract  of  the  mortgage  deed  will  be 
produced  at  the  time  of  sale  for  the  inspection  of  the  pur- 
chasers." And  in  another  part  of  the  particulars,  with  re- 
gard to  the  apportionment  of  the  mortgage  debt  charged 
on  the  estate  as  before  mentioned: — *'  A  deed  of  mutual 
charge  and  indemnity  of  the  respective  lots  is  to  be  pre- 
pared by  the  vendor,  for  effecting  the  apportionment,  and 
indemnifying  the  respective  purchasers  from  the  other 
portions  of  the  charge,  as  between  themselves,  or  as  be- 
tween them  and  the  vendor,  who  is  to  be  substituted  as 
to  any  lot,  if  any  should  not  be  sold  at  this  sale;  the 
purchaser  or  purchasers  and  vendor  to  give  mutual  cove- 
nants of  indemnity  and  charges,  and  powers  of  sale,  &c., 
on  the  respective  lots,  for  the  purposes  above  mentioned; 
and,  in  case  of  any  difference  between  the  parties,  the 
deed  to  be  settled  by  counsel,  to  be  named  by  th^  vendor 
on  behalf  of  all  the  parties ;  and  the  purchasers  are  also 
to  indemnify  the  vendor  in  the  usual  manner  against  their 
respective  portions  of  the  mortgage  debt,  such  indemnity 
to  be  prepared  by  the  vendor:  the  purchasers  to  bear 
all  their  own  coats  relating  to  the  several  indemnities 
before  mentioned." 

The  third  condition  of  sale  was  as  follows: — That 
every  purchaser  shall  immediately  pay  down  into  the 
hands  of  the  auctioneer  a  deposit  of  10/.  per  ceni.  in 
part  of  the  purchase-money,  and  sign  an  agreement  for 
payment  of  the  remainder  of  the  money  on  or  before  the. 
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«««*-^/ '•'^w.  1 1th  day  of  October  next,  at  the  office  of  Mr.  Gotdsmiih, 
solicitor  to  the  vendor,  at  which  time  and  place  the  pur« 
chases  are  to  be  completed,  and  from  which  time  the  re- 
spective purchasers  are  to  be  entitled  to  the  rents  and 
profits  of  such  parts  as  are  let,  and  to  possession  of  such 
as  are  in  hand ;  all  outgoings  to  that  time  being  cleared  by 
the  vendor. 

The  fifth  condition  was.  That  in  case  any  of  the  title- 
deeds  shall  relate  to  several  lots  at  this  sale,  the  largest  of 
such  purchasers  shall  be  entitled  to  the  custody  of  such 
deeds  on  the  mortgage  being  paid  off,  subject  to  his  now 
giving  to  the  other  purchasers,  at  their  expense,  the  usual 
covenant  for  production  thereof,  &c. 

The  sixth  condition  was.  That  upon  payment  of  the 
remainder  of  the  purchase-money  at  the  time  above  men- 
tioned, the  purchasers  shall  have  conveyances  and  sur- 
renders of  their  respective  lots,  subject  to  an  apportion- 
ment of  the  mortgage  debt  as  before  mentioned,  to  be 
prepared  by  their  own  solicitors  at  their  expense,  and  left 
at  the  office  of  the  vendor's  said  solicitor  on  or  before  the 
S7th  day  of  September  next,  for  execution;  and  if,  from 
any  cause  whatever,  any  purchase  shall  not  be  completed 
at  the  time  stipulated  in  the  conditions^  the  purchaser 
shall  pay  interest  at  the  rate  of  4}  per  cent,  per  annum  on 
his  purchase-money  remaining  unpaid,  from  the  time  ap- 
pointed for  payment  thereof  to  the  completion  of  such 
purchase. 

The  particulars  of  lot  S  stated :  — *  'The  apportioned  mort- 
gage debt  on  this  lot  is  10,200/.,  with  the  interest  thereon 
from  the  11th  day  of  October  next  ensuing." 

The  lot  No.  2,  consisting  of  freehold  lands  in  the  parish 
of  Wat/ordf  in  the  county  of  Herts,  was  put  up  for  sale, 
and  purchased  (being  the. only  lot  sold,  the  other  two 
being  bought  in)  by  Bailey  Smith  for  15,500/.,  he  being 
at  that  sum  the  highest  bidder.  After  the  sale,  the  following 
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acknowledgment  and  agreement  was  indorsed  on  the  par-  Bxeh.  of  pum, 
ticuiar  of  sale,  and  signed  by  the  purchaser: — "  I,  the  un- 
dersigned Bailey  Smith,  acknowledge  to  have  purchased 
lot  2  comprised  in  this  particular,  (called  Bushey  Lodge 
Farm),  at  the  sum  of  15,500/. ;  and  I  agree  to  complete 
the  purchase  agreeably  to  the  within  particulars  and  con- 
ditions of  sale.  As  witness  my  hand,  this  31st  day  of 
May,  18SS.    Bailey  Smith.    Witness,  J.  Sedgwick:' 

The  purchaser  also  paid  the  deposit  of  10^  per  cent,  on 
the  whole  amount  of  the  purchase-money  (15,500/.)* 
When  the  defendant  appeared  to  pass  the  sale  at  the  Ex- 
cise Office,  he  returned  lots  1  and  S  as  bought  in  by  the 
owner,  according  to  the  fact,  and  lot  S  he  returned  as 
follows : — 

Sold  for £15,500 

Deduct  mortgage  debt  (see  below)      10,200 

Balance      .        .      £5300 

The  words  **  see  below  "  had  an  asterisk  referring  to 
the  apportionment  of  the  mortgage  money  on  the  lot. 
On  this  return  the  defendant  offered  to  pay  the  sum  of 
154/.  Ms.  8dl,  being  the  auction  duty  on  the  sum  of 
5300/.,  but  the  Excise  accountant  refused  to  accept  this 
return  and  payment,  claiming  452/.  li^.  8</.  as  the  auction 
duty  on  15,500/.,  the  purchase-money  for  which  the  lot 
was  sold.  A  conveyance  has  been  made  by  the  vendor 
to  the  purchaser,  subject  to  the  payment  of  10,200/.  and 
interest,  the  apportioned  mortgage  debt,  according  to  the 
conditions  of  sale. 

The  question  for  the  consideration  of  the  Court  is, 
whether  there  was  due  to  the  Crown  from  the  defendant 
the  sum  of  452/.  \\s.  8e/.,  being  the  auction  duty  on  the 
sum  of  15,500/. ;  or  the  sum  of  154/.  11«.  8J.  only,  being 
the  auction  duty  on  5300/.     If  the  Court  shall  be  of  opin- 

R  R  S 
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Exeh,  ofPUat,  ion  that  the  sum  of  45S/.  Us.  8</.  was  due,  then  the  Ter- 

1835 

diet  to  be  entered  for  the  Crown;  but  if  the  Court  shall 

be  of  opinion  that  the  sum  of  154^  11^.  8d.  only  was  due, 

then   the  yerdict  to  be  entered  for  the  defendant,   on 

payment  of  the  last-mentioned  sum  being  made  to  the 

Crown. 

KayCf  for  the  Crown. — The  case  depends  entirely  on 
the  construction  to  be  put  on  the  language  of  the  act  im- 
posing the  auction  duty,  43  Geo.  3,  c.  69,  Sched.  A.  The 
words  are, ''  for  every  20«.  of  the  purchase-money  arising 
or  payable  by  virtue  of  any  sale  at  auction  in  Great  Bri" 
tain,  of  any  interest  in  possession  or  reversion  of  any 
freehold,  customary,  copyhold,  or  leasehold  lands,  tene* 
ments,  or  hereditaments,'*  six-pence ;  afterwards  increased 
by  the  45  Geo.  3,  c.  30,  to  seven-pence.  On  these  words 
two  questions  arise,  with  reference  to  the  circumstances  of 
the  present  case ;  ^st,  what  interest  in  freehold  lands  has 
been  sold,  so  as  to  bring  it  within  the  words  of  the  statute; 
and  secondly  f  what  is  the  amount  of  the  purchase-money  ? 
The  word ''interest** in  the  statute  includesan  equitable  as 
well  as  a  legal  interest.  There  are  two  early  cases,  Coare 
V.  Creed  {a),  and  Rex  r.  Abbott  {b),  in  which  the  Court 
appears  to  have  taken  this  view  as  between  mortgagor  and 
mortgagee,  namely,  that  there  was  a  sort  of  mixed  owner- 
ship of  the  property;  that  the  mortgagee  in  reality  was 
possessed  of  an  interest  in  the  estate  to  the  amount  of 
the  mortgage  debt,  and  that  the  mortgagor  possessed  no- 
thing more  than  the  equity  of  redemption.  [Lord  Abin^ 
ger,  C.  B. — Nothing  saleable.]  Those  cases  were,  how* 
ever,  reviewed  and  overruled  by  this  Court  in  Rex  v. 
Winstanley  (c).      The    mortgagee,  in    equity   at  least. 


(a)  2  Esp.  699.  (b)  3  Price,  178. 

(0  2  Y.  &  J.  124  ;  3  Y.  &  J.  126. 


MICHAELMAS  TBRMj  6  WILL.  !¥•  609 

13  a  mere  trustee  or  bailiff  for  the  mortgagor:  nothing  ^^\^/^*^* 
real  whatever  passes  to  the  mortgagee ;  he  is  a  mere  cre- 
ditor,  with  a  security  over  the  mortgaged  estate,  which  he 
may  reduce  into  possession.  The  estate  remains  in  the 
mortgagor.  Rex  v.  Winsianley  is  a  strong  authority  to 
support  that  view  of  the  question.  There  the  estate  was 
mortgaged,  and  the  mortgagor  became  a  bankrupt.  The 
question  was,  whether  the  estate,  being  sold  by  auction 
by  the  assignees,  was  exempt,  under  the  bankrupt  acts, 
from  duty.  It  was  argued,  on  behalf  of  the  Crown,  that 
as  the  estate  was  in  mortgage,  though  a  part  of  it,  namely 
the  equity  of  redemption,  was  in  the  bankrupt,  the  rest 
of  the  estate  was  in  the  mortgagee,  and  that  therefore  the 
only  part  exempt  from  the  auction  duty  was  that  which 
remained  in  the  mortgagor ;  but  this  Court,  and  the  House 
of  Lords  on  a  writ  of  error  (a),  decided  that  the  whole  of 
the  estate  was  in  the  bankrupt,  and  consequently  that  it 
was  altogether  exempt  from  duty.  Bayley,  B.,  in  deli- 
vering the  opinion  of  the  Judges,  says : — **  A  mortgagee 
is  a  general  creditor  of  the  mortgagor ;  he  has  a  right  to 
proceed  against  the  general  personal  property  of  the 
mortgagor,  or  against  the  person  of  the  mortgagor,  as  a 
collateral  security  for  the  payment  of  his  debt ;  but  his 
proper  character  is  that  of  a  creditor,  and  the  securities 
he  holds  are  merely  securities  to  enable  him  to  obtain 
payment  of  his  debt.  Notwithstanding  the  mortgage,  and 
the  security  the  land  mortgaged  gives,  he  has  a  right  to 
proceed  so  as  to  obtain  judgment  and  execution  against 
the  person  of  the  mortgagor."  And  again — ''  The  question 
then  is,  upon  the  sale  of  an  estate  subject  to  a  mortgage, 
whether,  within  the  meaning  of  this  provision,  the  whole 
of  the  estate  is  to  be  considered  as  the  property  of  the 
bankrupt,  or  whether  it  b  a  mixed  sale  of  the  property  of 

(a)  1  C.  &  J.  434;  6  Bligh,  N.  S.  130. 
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Exeh.  of  pum,  the  bankrupt  and  of  the  mortgagee.*'  [AUerson^  B. — 
The  real  question  there  was,  what  was  the  exemption  the 
bankrupt's  estate  was  entitled  to  receive.  If  the  mort- 
gagee does  not  concur  in  the  sale,  he  b  entitled  to  receive 
his  amount  in  full :  if  you  pay  the  auction  duty,  it  must 
fall  on  the  residue,  which  is  the  bankrupt's  estate ;  and 
the  act  of  Parliament  has  said  that  the  bankrupt's  estate 
is  exempt.]  The  case  is  referred  to,  to  shew  that  the  whole 
of  the  estate  remained  in  the  mortgagor.  [Aldersan^  B. — 
That  was  for  the  purpose  of  exemption;  you  are  taking 
it  for  the  purpose  of  charge.  Lord  Abinger,  C.  B. — 
Where  the  mortgagor  and  mortgagee  concur  in  the  sale  of 
the  estate,  no  doubt  the  whole  is  sold ;  the  question  would 
be  similar  here,  if  the  mortgagee  had  concurred  in  the 
sale.  Parke,  B. — The  whole  difficulty  of  the  case  arises 
from  the  obscure  manner  in  which  it  is  stated ;  one  cannot 
understand  what  the  contract  of  the  parties  was.  If  the 
vendee  was  to  pay  the  vendor  16,500/^,  and,  out  of  that, 
to  exonerate  him  from  the  mortgage,  then  it  was  a  sale  to 
the  amount  of  15,5002. ;  but,  if  he  was  to  pay  SSOOL 
only,  the  mortgage  remaining,  he  is  chargeable  only  with 
the  duty  on  5300/.]  It  is  conceded  that  the  latter  sum  ia 
all  that  was  to  be  actually  paid;  but  it  is  like  the  case 
where  a  part  of  the  amount  of  the  purchase-money  re- 
mains on  mortgage.  The  parties  have  themselves  put 
their  own  construction  on  what  they  considered  the  sale 
and  purchase,  for  they  have  paid  the  deposit  of  102.  per 
cent,  on  the  larger  sum. 

Sir  W.  Fottett,  for  the  defendant,  was  stopped  by  the 
Court. 

Lord  Abinger,  C.  B. — ^If  there  had  been  any  difficulty 
in  the  case,  as  to  what  was  really  sold,  and  what  was  in- 
tended to  be  sold,  that  ambiguity  is  cleared  away  by  the 
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admission  that  the  real  intention  was  to  sell  the  equity  of  E*eh.qfPUat, 

redemption,  and  that  the  mortgage  was  to  remain  a  charge 

upon  the  property.     That  being  the  case,  it  is  reduced  to 

this  question — if  a  man  sells  an  equity  of  redemption,  is  he 

bound  to  pay  the  auction  duty  on  that  portion  which  he 

does  not  sell,  namely  upon  the  mortgage?    I  apprehend 

that  he  is  to  pay  duty  on  no  more  than  that  which  he  sells, 

not  that  which  he  cannot  sell.    It  appears  to  me  that  the 

case,  as  it  is  put,  requires  no  argument. 

Parke,  B.—The  only  doubt  I  have  felt  is  from  the 
manner  in  which  it  is  stated  what  was  the  real  sum  that  was 
to  be  paid  by  the  purchaser  to  the  vendor;  and  certainly 
there  is  some  obscurity  still  remaining  upon  the  case ;  but 
I  understand  it  now  to  be  admitted  that  the  only  sum  that 
was  to  find  its  way  from  the  vendee  to  the  vendor  was  the 
sum  of  5300/.,  the  amount  to  be  paid  for  the  equity  of  re- 
demption. If  that  is  so,  that  is  the  purchase-money ;  the 
purchaser  takes  the  estatej  subject  to  the  mortgage,  for 
which,  by  contract  with  the  mortgagor,  he  was  to  pay  the 
sum  of  10,SXX)/. ;  then  the  purchase-money  is  really  only 
5300/. :  and  this  is  all  the  party  was  capable  of  selling.  If 
the  contract  had  been  that  the  vendee  should  pay  15,500/., 
that  he  should  undertake  to  pay  off  the  mortgage  money, 
and  take  the  estate  at  15,500/.,  that  would  have  been  a 
different  contract.  The  case  is  certainly  very  obscure.  It 
is  said  that  the  contract  he  entered  into  was  to  pay  the 
sum  of  15,500/.,  and  that  he  paid  a  deposit  on  that  sum, 
he  being,  by  the  conditions  of  sale,  to  pay  a  deposit  on  the 
purchase-money ;  and  that  payment  looks  very  much  as  if 
the  purchase-money  was  15,500/.;  but  then  this  is  to 
have  relation  to  the  conditions  of  sale,  and  by  them  it  ap- 
pears that  he  is  to  pay  the  balance  of  the  equity  of  re- 
demption, and,  the  mortgage  money  on  this  portion  of  the 
property  being  considered  to  be  10,200/.,  there  is  to  be 
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Bjtch.  of  Pleat,  a  mutual  charge  and  indemnity  for  effecting  the  apportion- 
ment and  indemnifying  the  parties ;  the  vendee  contract- 
ing with  the  vendor  to  pay  that  sum  to  the  mortgagee,  he 
is  indemnified  by  the  vendor  if  he  retains  any  portion  of 
the  estate,  and  by  the  purchasers  of  the  remainder,  against 
the  suirplus  above  10,800/.  The  real  contract  then  is, 
that  he  is  to  gay  to  the  vendor  fiSOO/.,  and  then  is  to  pay 
to  the  mortgagee,  when  he  is  bound  to  receive  the  money, 
10,200^,  the  amount  of  mortgage  money  apportioned  on 
that  lot. 


Aldbrson,  B. — It  appears  to  me  that,  when  the  facts 
of  the  case  are  relieved  from  obscurity,  the  decision  to 
which  the  Court  ought  to  arrive  is  perfectly  clear.  Here 
a  mortgagor  sells  subject  to  the  mortgage ;  the  mortgagee 
does  not  concur  in  the  sale ;  it  is  a  sale,  therefore,  of  all 
the  interest  that  the  mortgagor  had ;  that  is  all  which  is 
sold,  and  which  is  purchased:  it  is  upon  that  sale  and 
that  purchase  that  the  auction  duty  is  to  be  calculated. 
It  would  have  been  entirely  different  if  the  two  had  con- 
curred in  the  sale;  they  would  have  then  sold  the  whole, 
and  the  auction  duty  would  have  been  charged  upon  the 
whole ;  if  they  both  take  advantage  of  the  sale,  they  must 
both  pay  for  the  benefit.  But  here  the  mortgagor  only 
sells ;  the  mortgagee  is  entirely  passive ;  he  insists  upon 
having  his  right  entire,  whether  the  sale  goes  forward  or 
not ;  and  all  whjch  the  mortgagor  undertakes  to  sell  is 
the  equity  of  redemption  of  the  estate,  charged  with  the 
mortgage.  Then,  if  you  look  to  the  terms  of  the  sale, 
though  the  mortgagor  states  in  the  documents  to  which 
Mr.  Smiih  put  his  signature,  that  he  has  sold  the  estate 
for  15,500/.,  he  refers  to  the  particulars  under  which 
it  was  sold;  and  those  are,  that  the  estates  shall  be 
sold  for  a  particular  sum  of  money,  which  has  been  ap- 
portioned at  the  will  of  the  mortgagor  as  the  portion  which 
each  part  of  the  estate  so  sold  shall  bear  of  the  mortgage 
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money,  which  the  mortgagee  refused  to  accept^and  which  Exeh,  of  PUat, 
he  was  not  bound  to  accept ;  and  it  appears  to  me  per- 
fectly clear^  in  looking  at  the  particulars  of  sale,  that  the 
purchaser  was  to  pay  that  sum  of  money  to  the  mortgagee; 
for  this  reason,  that  all  which  is  contained  in  the  particu- 
lars is,  that  the  mortgagor  shall  indemnify  him  as  to  the 
rest  of  the  mortgage  money.  If  he  is  to  indemnify  him 
in  respect  of  the  mortgage  money,  it  is  clear  that  the  es- 
tate is  sold  charged  with  that;  therefore  the  party  has 
only  purchased  the  equity  of  redemption,  though  he  can- 
not purchase  it  in  that  form,  the  mortgage  being  one  and 
entire,  and  remaining  over  the  whole.  It  appears  to  me 
that,  in  this  case,  all  which  the  one  party  has  sold,  and 
which  the  other  party»has  bought,  has  been  sold  for  5300/., 
and  that  the  auction  duty  ought  to  be  calculated  upon  that, 
and  no  more. 

GuRNBY,  B. — All  that  the  purchaser  has  purchased  is 
the  equity  of  redemption,  at  the  value  of  5S00/.,  and  upon 
that  alone  the  auction  duty  ought  to  be  charged. 

Judgment  for  the  defendant. 


Pinner  t;.  Arnold  and  Another. 

A SS UMPSIT for  goods  sold  and  delivered,  &c.,  brought  The  plaintiff 

to  recover  the  price  of  a  copper-plate  printing  press.     At  maJcTfor  the 

the  trial  before  Gumey,  B.,  at  the  Middlesex  Sittings  ^^*"^f"^^* 

after  last  Trinity  Term,  the  plaintiff  offered  in  evidence  press,  to  be 

the  following  unstamped  document : —  months,  the  de- 

"  Agreement  between  Mr.  Pinner^  press*maker,  on  the  M*lJ^7the  ^^ 

one  part,  and  Messrs.  Arnold  and  Fisher ^  copper-plate  ^^^  ^y  '°*'^" 

'^      '  '       rr      r  menu,  up  to  the 

printers,  on  the  other  part.  delivery  of  the 

press,  the  re- 
mainder in  sik 

months:— /TirU,  that  this  was  a  contract  relating  to  the  sale  of  goods,  within  the  exception  in  the 

Stamp  Act. 
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^«*-^*^«.  "  ^^^'  ^^*  1838.— I  hereby  agree  to  make  for  Messrs. 
Amoid  and  FUher,  a  very  superior  grand  Eagle  press, 
iron  framOi  with  fly-wheel  ^motion  on  the  top  roller,  for 
the  sum  of  90/.,  to  be  complete  and  perfect;  Messrs. 
Arnold  and  FUher  agreeing  to  pay  40A  by  instalments  of 
5/.  in  advance  up  to  the  delivery  of  the  press,  the  re- 
mainder to  be  paid  in  six  months.  The  press  to  be  ready 
within  three  months  from  the  date  of  this  agreement* 
The  press  to  be  warranted  for  twelve  months. 

"  D.  Pinnerr 

Chilton,  for  the  defendants,  contended  that  this  instru- 
ment required  a  stamp,  and  that  it  did  not  fall  within  the 
exemption  in  the  Stamp  Act  55  Oeo.JS,  c.  184,  Sched.Part 
I.,  title  Agreement f  as  being  an  agreement  for  the  *'  sale  of 
goods,  wares,  and  merchandize,*'  but  that  it  was  a  contract 
for  work  to  be  done.  The  learned  Judge,  however,  over- 
ruled the  objection,  and  admitted  the  document  in  evidence, 
and  the  plaintiff  recovered  a  verdict  for  the  sum  of  10/.  5#. ; 
but  the  defendants  had  leave  to  move  to  enter  a  nonsuit, 
if  the  Court  should  be  of  opinion  that  the  agreement 
ought  to  have  been  stamped. 

Chilton  now  moved  accordingly.  This  case  falls  within 
the  decision  in  Buxton  v.  Bedall(a),  The  agreement 
there  purported  to  be  an  order  for  certain  machines,  spe- 
cifying their  quality,  stipulating  for  the  payment  of  the 
money,  and  specifying  within  what  time  they  were  to  be 
made.  Tiiat  case  is,  therefore,  like  the  present ;  and  there, 
as  here,  nothing  is  mentioned  in  the  written  order  as  to 
the  putting  up  of  the  machines,  although  from  their  nature 
they  required  to  be  put  up,  as  the  press  did  in  the  present 
case.  In  that  case  the  Court  were  of  opinion  that  the 
contract  did  not  come  within  the  exception  in  the  act,  and 
therefore  ought  to  be  stamped,  being  a  contract  not  for  or 

(a)  3  East,  303. 


MICHAELMAS  TERM,  6  WILL.  IV.  615 

relating  to  the  sale^  but  to  the  making,  of  goods,  and  for  Bt^.  of  PUtu, 
work  and  labour  to  be  done.  [Parke,  B. — What  is  this 
contract  but  a  contract  for  the  sale  of  goods?  The 
plaintiff  could  not  have  recovered  in  an  action  for  work, 
labour,  and  materials.  That  was  so  held  in  Atkinson  v. 
Bell  {a)*  Would  this  have  required  a  note  in  writing? 
It  would  not,  according  to  Towers  v.  Osborne  (b);  but 
it  would,  according  to  the  more  recent  case  of  Oarbutt 
V.  Watson  (c),  where  Towers  v.  Osborne  was  very  much 
doubted.] — The  distinction  in  the  cases  on  the  Stamp  Act 
is,  whether  it  is  a  contract  for  the  sale  of  goods  already 
manufactured,  or  a  contract  for  something  to  be  afterwards 
made  up.  In  Groves  v.  Buck  {d)^  it  was  held,  that  a  con- 
tract for  the  purchase  of  a  quantity  of  oak  pins,  for  the 
price  of  upwards  of  10/.,  which  were  not  then  made,  but 
were  to  be  cut  out  of  slabs  and  delivered  to  the  buyer,  was 
not  within  the  17th  section  of  the  Statute  of  Frauds. 
Lord  EUenborough  there  says — **  The  subject-matter  of 
this  contract  did  not  exist  in  rerum  naiurd;  it  was  incapa- 
ble of  delivery  and  of  part  acceptance,  and  where  that  is 
the  case  the  contract  has  been  considered  as  not  within  the 
Statute  of  Frauds."  [Parker  B. — How  did  it  appear  that 
this  press  was  to  be  fixed  ?  Was  it  to  be  fastened  to  the 
floor  as  a  fixture?] — ^That  did  not  appear.  Hughes  v. 
Breeds {e)  is  distinguishable;  and  even  in  that  case  Lord 
Tenterden  recognised  the  distinction  between  goods  and 
things  to  be  afterwards  made.  He  says — **  It  by  no 
means  appears  that  the  chimney-pieces  did  not  exist  at  all, 
but  rather  the  contrary,  for  it  seems  they  only  required 
to  be  finished.'*  In  Ifilksv.  Atkinson  (/),  the  rape-oil  had 
only  to  be  expressed,  but  there  were  a  number  of  consti^ 
tuent  parts  required  to  constitute  this  machine.     [Parke, 

(a)  8  B.  &  G.  277 ;  2  Man.  &  613. 

R.  292.  (d)  3  M.  &  Selw.  178. 

(6)  I  Stra.  606.  (e)  2  Gar.  &  P.  159. 

(e)  7  D.  &  R.  219  $  5  B.  &  Aid.  (J)  6  Taunt.  1 1 ;  1  Marsh.  412. 


616 


CASES  IN  THE  EXCHRQUER, 


^^\k^^^'  B. — The  distinction  is,  that  if  you  employ  a  tailor  to  make 

V      V  *  "^  a  coat  and  deliver  it  to  you,  his  remedy  is  for  goods  sold ; 

Pinner  \^^^  ^]^^^  jf  y^^  employ  him  to  mend  a  coat  for  you,  his 

Arnold.  remedy  is  for  work  and  labour.] 

Lord  Abinobr,C.  B. — The  decision  most  in  your  favour 
iBBuxtim  ▼•  Bedallf  but  that  was  considered  very  doubtful 
at  the  time,  and  the  more  modem  cases  appear  to  be  the 
other  way.  I  think  it  cannot  be  said  that  this  was  not  an 
agreement  relating  to  the  sale  of  goods.  If  a  man  con- 
tracts to  sell  goods  to  be  made  by  himself  within  a  certain 
time,  it  is  still  a  contract  for  the  sale  of  goods.  Had  it 
stood  on  the  authority  of  Buxion  v.  Bedatt  alone,  I  might, 
perhaps,  have  felt  myself  bound  to  decide  the  contrary; 
but  considering  the  other  authorities,  I  must  take  that 
case  to  have  been  overruled,  unless  there  was  something 
in  it  which  is  not  stated  in  the  report.  I  think  the  present 
case  falls  within  the  modem  decisions  of  Hughes  v.  Breeds 
and  Wilks  v.  AtkiMon^  and  tiiat  this  agreement  does  not 
require  a  stamp. 

Parke,  B. — I  am  of  the  same  opinion.  This  is  nothing 
more  than  a  contract  to  sell  and  deliver  a  copper»plate 
printing  press  of  the  plaintiflTs  manufacture.  If  it  had 
appeared  that  part  of  the  contract  was  to  fix  it  to  the 
floor,  or  the  walls  of  the  defendant's  house,  so  as  to  make 
it  a  fixture,  I  should  have  doubted  whether  it  was  a  con- 
tract for  the  sale  of  goods  within  the  meaning  of  the  act, 
because  that  would  be  the  same  in  principle  as  a  contract 
to  erect  a  pillar.  In  this  case,  however,  it  does  not  appear 
to  be  any  part  of  the  contract  that  it  should  be  so  fixed ; 
and  its  having  been  put  together  in  the  defendant's  shop 
can  make  no  difference  in  the  nature  of  the  contract  I 
consider  the  case  of  Buxion  v.  Bedall  as  overruled  by  the 
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subsequent  cases  of  fVilks  v.  Atkinson  bnd   Garbuti  v.  ^^^  ofPUas, 
Watson. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Parker  v.  Gossaoe. 

XHE  declaration   stated,  that  whereas  heretofore,  to  ^.and^. 
wit,  on  the   12th  August,  1820,  by  an  agreement   then  SHJaS' 
made  between  the  plaintifF  of  the  one  part,  and  the  de-  -^-oftUtheMU 

^  ^  ^       *  that  should  be 

fendant  and  A.  Fardon,  since  deceased,  of  the  other  part,  manufactured 

the  defendant  and  the  said  A.  F.  agreed  to  sell,  and  the  works  of  i?.;  all 

plaintiff  agreed  to  purchase,  all  the  salt  of  every  descrip-  SadcquaiSrW, 

tion  that  might  be  manufactured  or  raised  at  certain  salt  ^i  acceptance 

at  three  months ; 

works  of  the  defendant  and  the  said  A.  JP.,  described  in  the  agreement 

the  said  agreement;  but  it  was  then  further  agreed  be-  binding'for  14 

tween  the  said  parties,  in  and  by  the  said  agreement,  that  y**"'  *'"'*^*' 

all  salt  from  the  said  works  should  be  sent  out  on  account  M^vencyonthe 

of  the  plaintiff,  and  entered  and  invoiced  accordingly ;  and  to'teraiioate^e 

that  the  prices  to  be  charged  for  manufactured  and  rock  Sew'Siatin- 

salt  should  be  fixed  monthly  by  the  said  parties.    [Other  wA^cy  meant 

.  ,    -^     ;  /  •-  an  inabiUty  in 

Stipulations,   not.  matenal  to  be   stated,  were  here  set  ^.  to  pay  his 
forth.}    And  it  was  further  agreed,  that  all  payments  did  not  import 
connected  with  the  trade  should  be  made  quarterly,  and  ?J"*  'lli*'*!?*** 
the  books  balanced,  and  any  amount  then  due  to  either  charged  under 
of  the  said  parties  from  the  other  of  them  should  be  Debton'Act. 
immediately  paid  over  by  his  or  their  accepted  bill  of 
exchange,  not  exceeding  three  months ;  and  that  all  books 
and  accounts  connected  with  the  manufacture  or  sale  of 
salt  at  the  said  works  should,  at  all  times,  be  open  to  the 
inspection  of  the  plaintiff.  That  the  said  agreement  should 
continue  binding  for  the  term  offourteen  years,  from  the  10th 
day  of  October  then  next  ensuing ;  but  that  the  plaintiff 
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Bxek.  of  Pieoi,  should  have  the  liberty  of  abandoning  that  contract,  and 
should  be  released  therefrom,  at  any  period  during  the 
said  term,  he  having  previously  given  six  months*  notice 
in  writing  of  his  intention  of  abandoning  the  said  agree- 
ment to  the  defendant  and  the  said  A.  F.;  and  that  bank- 
ruptcy or  insolvency  on  the  part  of  the  said  plaintiff  should 
terminate  the  contract.  The  declaration  then  averred 
mutual  promises.  The  breaches  alleged  were,  in  sub- 
stance, that  the  defendant  did  not  sell  to  the  plaintiff  all 
the  salt  of  every  description  manufactured  or  raised  at 
the  said  salt  works ;  that  he  sold  large  quantities  to  other 
persons ;  and  that  he  refused  the  plaintiff  permission  to 
inspect  the  books  and  accounts  connected  with  the  manu- 
facture and  sale  of  the  salt.  The  defendant  pleaded,  as 
to  each  of  the  breaches,  that  after  the  death  of  the  said 
A.  F.^  and  before  the  neglect  and  refusal  alleged,  to  wit, 
on  the  1st  August^  1833,  the  plaintiff  was  insolvent  and 
unable  to  pay  and  discharge  his  just  debts,  whereby  and 
by  virtue  of  the  terms  and  conditions  of  the  said  agree- 
ment in  that  behalf,  the  said  contract  in  the  declaration 
mentioned  terminated;  and  the  defendant  did  then  and 
there  rescind  and  annul  the  same  accordingly,  of  which 
the  plaintiff  then  had  notice.  Replication,  that  the  plain- 
tiff never  applied  by  petition,  or  in  any  other  way,  to  any 
Court,  or  person  or  persons,  for  his  discharge  from 
custody,  under  the  provisions  or  enactments  of  any  sta- 
tute passed  for  the  relief  of  insolvent  debtors,  or  touch- 
ing insolvent  debtors;  nor  has  he  ever  in  any  way  claimed, 
taken,  or  received  any  benefit  or  relief  from  any  statute 
or  statutes  passed  for  the  relief  of  insolvent  debtors,  or 
touching  insolvent  debtors;  nor  has  he  ever  in  any  way 
been  affected,  either  in  his  property  or  his  effects,  or  his 
person,  by  any  enactment  or  provision  contained  in  and 
provided  by  any  such  statute  or  statutes.  Demurrer  and 
joinder.  The  ground  of  demurrer  stated  was,  that  such 
insolvency  of  the  plaintiff  as  rendered  him  unable  to  pay 
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and  discharge  his  just  debts,  was  sufficient  ground  for  the  Bxeh.  of  PUas, 
defendant  to  terminate  the  contract  set  forth  in  the  de- 
claration, without  regard  to  the  facts  relied  upon  by  the 
plaintiff  in  his  replication. 

Sir  W.  FoUeitf  in  support  of  the  demurrer,  was  stopped 
by  the  Court. 

E.  V.  WilliamSf  conird, — ^The  plaintiff  contends,  that 
the  word  insolvency,  in  this  agreement,  is  used  in  the 
technical  sense  of  the  condition  of  a  party  who  has  taken 
the  benefit  of  the  Insolvent  Act.  It  is  clear  that  the  word 
bankruptcy^  with  which  it  is  found  in  conjunction,  means 
the  condition  of  a  party  who  has  become  bankrupt, 
according  to  the  bankrupt  acts.  If  the  artificial  sense 
is  to  be  applied  to  the  one  word,  it  ought  also  to 
the  other;  the  maxim,  noscilur  a  socio,  is  applicable. 
Several  statutes  may  be  quoted,  where  the  two  words 
are  used  together,  and  both  in  the  technical  sense. 
Thus,  in  the  Savings'  Banks'  Act,  3  &  4  WilL  4,  c.  14, 
s.  28,  it  is  directed,  **  that  where  any  officer  of  a 
savings'  bank  shall  die,  or  become  bankrupt  or  insolvent, 
his  executor  or  assignee  shall  pay  over  all  monies  due  to 
the  bank  in  the  manner  therein  mentioned."  [Parke,  B. — 
There,  the  context  enables  you  to  explain  the  words  in 
one  way ;  so  it  does  here  the  other  way.  Alderson,  B. — 
It  is  in  the  party's  option  to  take  the  benefit  of  the  Insol- 
vent Act ;  is  he  to  have  the  benefit  of  his  contract,  because 
he  does  not  choose  to  take  the  benefit  of  the  act  ?]  If 
the  legislature  has  expressed  an  intention  so  to  construe 
the  words,  why  is  not  an  individual  to  be  understood  as 
so  intending?  In  the  Friendly  Societies'  Act,  (10  Geo.  4, 
c.  56,  s.  16),  a  similar  provision  occurs  as  in  the  3  &  4 
WilL  4,  c.  14,  the  words  being  there  also  evidently  used 
in  their  artificial  sense.  The  Birmingham  Benefit  Societies' 
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Eteh.  tf  Pleas,  Act  (a),  and  the  General  Turnpike  Act,  4  Geo.  4,  c.  95, 
8.  d6|  may  also  be  referred  to  for  instances  of  the  same 
kind.  [Parke^  B. — The  ordinary  import  of  the  word 
insolvency  is  an  incapability  of  paying  the  party's  just 
debts ;  the  context  may  shew  it  to  be  used  in  a  different 
sense ;  but  where  do  you  find  here  any  context  shewing 
that  it  is  used  in  any  other  than  the  ordinary  sense?]  It 
may  be  said,  it  is  hard  upon  the  defendant  to  be  compelled 
to  go  on  dealing  with  a  person  who  cannot  pay.  That  is  an 
inconvenience  to  which  a  person  who  makes  a  pecuniary 
contract  with  another  is  always  subject.  Here,  the  balance 
was  to  be  struck  every  quarter,  so  that  no  great  injury 
could  be  done ;  and  the  defendant,  on  the  other  hand,  had 
the  power  of  arresting  the  plaintiff,  and  making  him  bank'- 
rupt.  Much  inconvenience  and  embarrassment  will  cer- 
taiinly  follow  from  the  opposite  construction.  If  the  word 
insoheticy  be  construed  technically,  it  will  be  clear  when  the 
contract  is  determined ;  if  otherwise,  there  will  be  perfect  un- 
certainty on  that  point,  and  the  parties  may  go  on  for  years 
dealing  with  the  contract  after  it  has  terminated.  Again, 
the  fluctuating  character  of  insolvency  in  the  latter  sense 
is  another  objection ;  the  plaintiff  may  be  insolvent  one 
day,  and  solvent  again  the  next.  [Parke,  B. — The  de- 
fendant only  reserves  the  same  right  which  every  vendor 
has,  to  stop  his  goods  when  the  buyer  is  insolvent.  He 
is  worse  off,  if  you  are  right,  than  if  there  were  no  special 
contract,  because  then  he  might  clearly  have  stopped  in 
transitu.  Alderson,  B. — It  is  a  hardship  on  the  vendor, 
who  has  to  prove  the  insolvency.]  The  same  argument 
might  shew,  that  the  word  bankrupt  was  used  in  its  natural 
sense.  [Lord  Abinger,  C.  B. — The  natural  sense  of  that 
word  is,  a  man  who  has  been  bankrupt  according  to  law, 
though  it  is  metaphorically  used  to  denote  an  insolvent 


(a)  33  Geo.  3,  c.  54, 8.  10.  See  In  r$  Birmingham  Benefit  Swietf, 
3  Simons,  421. 
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person.  The  word  maoWeocy  is  added  here  to  enlarge  the  XreA«  tf  Pleat, 
i.]  Bankrupt  was  a  well-known  word  in  bur  languagei 


before  the  first  bankrupt  act  of  Henry  8 ;  and  that  act  Parkbe 
does  not  use  the  word  anywhere  except  in  its  title ;  at  oomaob. 
the  time  of  the  passing  of  the  ISth  EUm.  the  word  had, 
in  consequence  of  the  act  of  Henry  8,  acquired  a  techni- 
cal sense,  and  was  so  used  in  that  and  the  subsequent 
statutes*  Both  the  words,  therefore,  are  in  the  same 
condition  of  having  two  senses,  a  natural  and  an  artificial. 
At  all  events,  the  pleas  do  not  apply  to  the  last  breach 
alleged  in  the  declaration.  Whether  insolvent  or  not, 
the  plaintiff  has  a  right  to  look  at  the  books.  [Paries  B. — 
It  would  halve  been  reasonable  so  to  stipulate ;  but  you 
have  agreed  to  put  an  end  to  the  contract  altogether  in 
case  of  insolvency.] 

Williams  then  applied  for  leave  to  amend,  and  to  reply 
denying  the  insolvency ;  and  the  Court  permitted  him  to 
take  a  rule  mei  for  such  amendment,  on  payment  of  costs, 
and  on  filing,  within  a  week,  an  affidavit  of  solvency; 
otherwise 

Judgment  for  the  defendant. 


Howell  and  Another,  Assignees  of  John  Waters  and 
David  Jones,  Bankrupts,  v.  Bowers. 

iSCIRE  facias  on  a  judgment  recovered  by  the  bank-  ^«*  tekefaaat 

•^  «»      o  ^  jj„  J  judgment 

rupts,  before  the  passing  of  the  1  fFilL  4,  c.  70,  on  a  reoorered  in  a 

Court  of  Orett 
Settion  in 
IFaUs,  the  production  of  the  certificate  of  the  prothonotary  of  such  Court»  with  the  transcript  of 
the  record  annexed,  pursuant  to  the  1  Will  4,  c.  70,  s.  27,  is  sufficient  proof  of  the  allegation 
of  judgment  recovered,  "  as  by  the  record,  duly  transferred  and  remaining  In  the  Court  of  Eateh§^ 
giMr  at  n^ettwdtuier,  manifestly  appears." 

A  suit  in  which  judgment  was  obtained  in  the  Court  of  Great  Session,  but  in  which  there  has 
been  no  execution  issued,  is  a  suit  defending  in  that  Court,  within  the  meaning  of  the  1  WUL  4, 
c.  70,  s.  14,  and  was  transferred  to  the  Court  of  Exc^uer  by  the  authority  of  that  act. 

To  such  Minfadat  the  defendant  pleaded,  that  judgment  was  recovered  in  the  Court  of  Oreat 
Session  by  default,  on  a  eoneesiU  tohert ;  and  that,  by  the  practice  of  that  Court,  execution  could 
not  issue  in  such  case  without  an  affidavit  previously  made  by  the  plaintiff,  verifying  the  amount 
of  the  debt ;  and  that  no  such  affidavit  was  made  by  the  plaintiff :— Held,  on  special  demurrer,  that 
the  plea  was  bad,  as  pleading  a  mere  matter  of  practice,  and  that  a  practice  which  was  abolished. 
VOL.  II.  8  »  CM.  R. 
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Eseh.  of  Pleat,  judgment  in  the  Court  of  Great  Session  for  Carmarikef^ 
shire^  against  the  defendant,  for  850/.  Zt.  8<L  damages 
and  costs,  ''  as  by  the  record  and  proceedings  thereof, 
which  had  been  duly  transferred,  under  and  by  virtue  of 
the  said  act,  from  the  said  Court  of  Great  Session  into  the 
Court  oiExcltequer  at  WeHminsier,  manifestly  appeared." 
The  declaration  then  averred  the  bankruptcy  of  Waters 
and  Jones,  and  the  appointment  of  the  plaintiffs  as  their 
assignees.  Plea,  that  there  is  no  record  of  the  said  sup- 
posed recovery  remaining  in  the  said  Court  of  Exchequer. 
The  replication  took  issue  thereon,  and  offered  to  verify  it 
by  the  record,  ''  so  as  aforesaid  transferred  and  remaining 
in  the  said  Court  of  Exchequer.**  The  plaintiffs  gave 
notice  that  they  would  produce  the  record ;  and  accord- 
ingly>  in  Easier  Term,  a  transcript  of  the  record  of  a 
recovery  in  an  action  of  debt  on  a  concessit  solvere^  in 
which  the  bankrupts  recovered  judgment  against  the  de- 
fendant, with  the  certificate  of  the  prothonotary,  verified 
by  affidavit  according  to  the  rule  of  Micfuielmas  Term, 
1  Will.  4  (a),  being  produced — 


(a)  Which  directs,  that  aa  to  all  fied  by  affidavit  to  be  inUtled  in 
suits  at  law  depending  in  any  of  this  Court,  &c.  ftc.  And  that,  in 
thesaidCourtBonthel2thdayof  case  any  interlocutory  or  Jinal 
October  last  past,  the  same  should  judgment  should  have  been  signed 
be  dealt  with  and  decided  accord-  ia  uiy  of  the  said  Courts  abolish- 
ing to  the  practice  of  this  Court,  ^  by  the  said  act,  the  plaintiff,  on 
unless  this  Court,  or  a  Baron  filing  a  certificate  thereof  as  afore- 
thcreof  at  chambers,  should,  upon  »«<i»  «bould  be  at  liberty  to  pro- 
special  Implication  upon  notice  to  ceed  therein  in  like  manner  as  if 
an  adverse  party,  otherwise  direct.  Buch  judgment  had  been  signed  by 
And  that  in  all  cases  in  which  a  this  Court;  but  that,  in  case  pro- 
declaration  had  been  filed  or  de-  cess  of  execution  should  issue  on 
livered  in  the  Court  of  Sessions,  a  any  final  judgment  signed  in  any 
certificate  thereof  should  be  ob-  i^ourt  abolished  by  the  said  act,  it 
tained  under  the  hand  of  the  late  should  be  stated  in  such  process 
prothonotary,  or  deputy  protho-  in  what  Court  final  judgment  was 
notary,  of  the  Court  in  which  the  so  signed  as  aforesaid, 
same  should  be  filed»  and  be  veri- 
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Sir  W.  Folleii  thereupon  prayed  judgment  for  the  ^'^\X/^^ 
plaintiffs,  and  contended  that  the  transcript  produced  was 
sufficient  proof  of  the  allegation  of  the  judgment  recovered 
in  the  Court  of  Great  Session,  under  the  1  WiU.  4,  c.  70, 
ss.  14,  27,  and  the  rule  of  Court  oi  Michaelmas^  I  Will. 
4,  made  in  pursuance  of  that  act. — ^It  will  be  objected, 
that  a  eertiorari  should  have  issued  to  remove  the  record 
itself,  or  that  it  ought  to  have  been  alleged  to  be  remain- 
ing in  the  Court  of  Grreat  Session.  But  the  possession  of 
the  prothonotary  is  in  fact  the  possession  of  this  Court, 
and  the  transcript  is  itself  the  record.  Salter  v,  Slade  (a). 
The  records  of  the  Courts  of  Great  Session  become,  by 
virtue  of  the  act,  records  of  this  Court  Unless  that 
be  so,  it  must  be  contended  that  the  scire  facias  has  not 
issued  from  the  proper  authority. 

E.  V.  Williams,  canird. — The  allegation  ought  to  have 
been, ''  as  by  the  record,  now  remaining  in  the  hands  of 
the  proper  officer,  manifestly  appears ;"  for  no  record  of 
the  recovery  in  truth  remains  in  the  Court  of  Exchequer. 
It  is  only  suits  actually  depending  which  the  act  directs 
shall  be  removed  into  this  Court;  in  those  already  con- 
cluded by  judgment,  the  records  are  to  remain  in  the 
hands  of  the  same  officer  until  it  be  otherwise  provided  by 
law.  The  suit  was  ended  by  final  judgment,  although  an 
affidavit  of  the  amount  due  was  necessary  by  the  practice 
of  the  Court  below  before  execution  could  issue. 

Lord  Abinger,  C.  B. — It  is  true  there  has  been  a 
judgment,  but  there  has  been  no  entry  of  satisfaction 
on  the  roll :  I  think,  therefore,  this  is  still  a  suit  pending 
in  the  Court  of  Great  Session.  The  record  is  accordingly 
removed,  under  the  authority  of  the  act  of  Parliament, 
into  this  Court,  and  the  plaintiffs  are  then  to  proceed  ac- 

(a)  3  Net.  &  Man.  716;  1  Ad.  Sc  EU.  608. 
ss  2 
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^'^MS^'^'  cording  to  the  practice  of  this  Court.    By  that  practice 
>      ^  *  /     they  are  entitled  to  have  execution  on  production  of  a 
Howell       certificate  of  the  judgment  properly  verified. 

BOWIEIU 

Parke,  B. — ^This  Court  can  interfere  only  in  cases  of 
depending  suits;  but  all  unsatisfied  judgments  are  pend- 
ing  suits,  within  the  meaning  of  the  act.  This  judgment, 
therefore,  is  one  in  a  suit  which  has  been  removed  into 
this  Court,  and  the  officer  has  become,  for  the  purpose  of 
the  suit,  the  officer  of  this  Court. 

E.  V.  WiUianu  then  applied  for  and  obtained  leave  to 
amend,  by  pleading  that  a  proper  affidavit  of  verification 
had  not  been  filed  in  the  Court  below.  The  defendant 
thereupon  pleaded,  that  the  said  judgment  in  the  Court  of 
Great  Session  was  recovered  therein  on  and  by  default 
of  the  appearance  of  him  the  said  defendant,  in  and  to  an 
action  of  debt,  commonly  called  debt  on  a  concessit 
solvere;  and  that,  by  the  rule  and  practice  of  the  said 
Court  of  Great  Session,  established  and  prevalent  in  the 
said  Court  at  and  from  the  time  of  the  commencement  of 
the  said  action  until  and  at  the  time  of  recovering  the 
said  judgment  therein,  and  from  thence  until  the  time  of 
the  passing  of  the  said  act  of  Parliament,  in  case  of  judg- 
ment by  default  of  the  appearance  of  the  defendant  in  an 
action  of  debt,  commonly  called  debt  on  a  concessit 
solvere,  no  valid  execution  could  issue  against  the  de- 
fendant on  such  judgment,  unless  an  affidavit  had  been 
previously  made  by  the  plaintiff  in  such  action  before 
a  Judge  of  the  said  Court  of  Grreat  Session,  during  the 
time  of  the  Great  Session,  or  before  a  person  authorised 
by  special  commission  for  that  purpose  during  the  va- 
cation, in  verification  of  the  amount  of  the  debt  justly  due 
from  the  defendant  to  the  plaintiff  in  such  action ;  and 
that  no  such  affidavit  had  ever  been  made  by  the  said 
Waters  and  Jones,  or  either  of  them,  pursuant  to  the  said 
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rule  and  practice,  in  verification  of  the  amount  of  the  Sxch.  rfPUoM, 
debt  justly  due  and  owing  from  the  said  defendant  to  ^ 


the  said  ^Waters  and  Jones,  in  the  said  action  in  which  Howbll 
the  said  judgment  was  so  obtained  by  them  against  him  bowms. 
as  aforesaid.  Verification.  Special  demurrer,  assigning  for 
causes  that  the  defendant  had  pleaded  mere  matter  of 
practice  of  the  Court  of  Great  Session,  the  same  not  being 
pleadable  in  bar;  that  the  Court  of  Exchequer  is  not 
bound  by,  and  will  not  take  notice  of,  the  practice  of  an 
inferior  jurisdiction;  that  the  plea  attempted  to  raise  an 
immaterial  issue,  inasmuch  as,  for  anything  that  appeared 
to  the  Court,  Waters  and  Janes  might  yet  make  such  an 
affidavit  as  was  stated  in  the  plea  to  be  necessary,  accord- 
ing to  the  practice  mentioned  in  the  plea,  early  enough  to 
comply  with  the  said  practice ;  that  the  matter  of  the  plea 
was'  prematurely  advanced ;  that  the  effect  of  the  act  of 
Parliament  was  to  give  the  Court  of  Exchequer  exclusive 
power  and  jurisdiction  over  the  said  suit,  proceedings, 
and  judgment,  and  exclusive  discretion  to  regulate  the 
issuing  of  execution  therein,  and  the  proceedings  in  such 
execution ;  that  it  is  at  most  discretionary  with  the  Court 
of  Exchequer^  and  not  compulsory,  to  require  such  affi- 
davit as  in  the  plea  mentioned ;  and  that  a  non-compliance 
by  Waters  and  Jones  with  the  alleged  practice  in  the 
Court  of  Ghreat  Session,  wouTd  at  most  furnish  only 
ground  for  application  to  the  Court  of  Exchequer^  when 
they  should  hereafter  proceed  to  execute  the  judgment 
without  having  previously  made  such  affidavit  as  in  the 
plea  mentioned.    Joinder  in  demurrer. 

In  the  present  term,  the  demurrer  came  on  for  argu- 
ment. 

Sir  W.  FoUett,  for  the  plaintiffiu— Since  the  abolition 
of  the  Welch  judicature,  it  cannot  be  any  answer  to  a 
#cf.  fa.  on  a  record  removed  into  this  Court,  under  the 
1  ffitt.  4,  c.  70,  s.  14,  that  the  parties  have  not  used 


606  CASfiS  IN  THE  EXCHEQUBB, 

StdLofPiitu,   a  mode  of  procedure  which  they  no  longer  can  use* 

^     The  act  transferred  the  records  for  all  purposes,  and  im- 

HowKLL       ported  the  practice  of  this  Court,  for  all  purposes^  into 

BowBEs.       suits  arising  in  fVales.    All  must  now  be  done  according 

to  the  practice  of  this  Court.    The  defendant,  therefore, 

must  show  that  judgment  cannot  issue  according  to  the 

practice  of  the  Court  o{  Exchequer ^  or  rather,  according  to 

the  law  of  England.    [Lord  Abinger,  C.  B.— Tlie  Court 

have  a  discretion  to  adopt  the  proceedings  of  the  abolished 

Courts;   but  this  question  cannot  arise  on    demurrer. 

Parke^  B.— The  defendant  should  have  pleaded  the  law, 

or  moved  on  the  practice^}    The  Court  then  called  on — 

E.  r.  fniUams,  for  the  defendant.— The  object  of  the 
proceedings  in  sci.  fa.  is  to  call  upon  the  defendant  to 
shew  cause  why  execution  should  not  issue  on  the  judg* 
ment.  If  the  plea  discloses  a  cause  why  the  judgment 
cannot  issue  without  gross  injustice,  it  is  a  sufficient 
answer  to  the  sci.  fa.  But  for  the  practice  of  having  a 
verification  of  the  amount  of  the  debt,  judgment  would 
have  gone  against  the  defendant  for  the  nominal  sum 
claimed  in  the  declaration.  The  case  is  not  provided  for 
by  the  act  of  Parliament  Is,  then,  the  party  entitled  to 
take  out  judgment  for  the  whole  nominal  amount,  without 
any  verification  ?  [Lord  Jbinger^  C.  B. — ^There  is  the  same 
objection  to  every  sci.  fa.  on  a  judgment  in  debt  in  any 
Court]  The  plaintiff,  not  the  defendant,  should  have 
come  to  the  Court  to  ascertain  the  real  amount  for  which 
he  was  to  take  out  his  judgment  [Parke^  B. — You  do 
not  mean  to  say  everything  is  pleadable  to  a  sei.  fa.9 
which  shows  that  the  judgment  ought  not  to  be  executed 
at  law  or  in  equity?  This  objection  is  mere  matter  of 
practice.]  It  is  different  where  the  practice  goes  to  the 
very  merits  of  the  case.  [Lord  Abinger^  C.  B.— The  act 
allows  us  Co  adopt  our  own  practice,  or  that  of  the  Welch 
Courts :  you  should  have  applied  to  the  discretion  of  the 


Court,  to  see  whether  this  was  a  case  in  which  they  chose  ^^^  rf  ^^*^> 
to  adopt  the  practice  of  the  other  Courts.  The  only 
effect  of  the  rule  of  Court  is,  that  we  adopt  our  own 
practice,  unless  a  special  application  be  made  disclosing 
sufficient  ground  for  adopting  the  other.  Parke ^  B. — 
You  are  pleading  what  is,  first,  pure  matter  of  practice; 
and,  secondly,  of  practice  abolished  by  the  act  of  Par- 
liament.] 


WiUiams  then  asked  that  the  proceedings  might  be 
stayed  until  he  could  make  an  application  to  the  discretion 
of  the  Court. 

Lord  Abinoer,  C.  B.— We  cannot  do  that.  You  must 
makid  such  application  as  you  think  proper. 

Judgment  for  the  plaintiffs. 


Andrews  v.  Smith. 

JL  HE  first  count  of  the  declaration  stated,  that  whereas  The  dedantion 

one  Joshua  Hill^  now  deceased,  heretofore,  to  wit,  on  the  ^^  employed* 

12th   day  of  June,   18SS,   was   retained  and  employed  J.^.t^i^J^'^^ 

by  one  e/^  L.  Hesse,  clerk,  to  do  certain  work  for  him  and  that  the 

defendant  waa 
employed  as 
surreyor  over 
bira,  and  to  receive  monies  to  be  paid  to  H,  for  such  work :  that,  in  consideration  that  the  plaintiiF 
would  provide  and'  deliver  to  H.  such  materials  as  should  be  required  to  enable  him  to  do  the 
work,  the  defendant  promised  the  plaintiff  to  pay  him  for  tbem,  out  of  such  monies  received  by 
him  as  should  become  due  to  H.  for  the  work,  if  H.  should  give  him  an  order  for  that  purpose. 
The  declaration  then  averred,  that  H,  gave  the  defendant  such  order,  and  that  he  required  certain 
BMterialf,  which  the  plaintiflf  provided  and  delivered  to  him,  to  the  value  of  1000^,  and  that  that 
sum  became  due  to  H,  for  the  work ;  of  all  which  the  defendant  had  notice,  and  was  requested  by  the 
plaintiff  to  pay  him  for  the  materials  out  of  such  monies  received  by  him  as  were  due  to  H.  for 
the  work: — Breach,  that,  although  the  defendant ' had  received   1000^  to  be  paid  and  then 
doe  to  H^  and  though  Khe  aaid  order  had  not  been  revoked,  the  defendant  refused  to  pay  the 
plaintiff. 

Plea,  that  the  promise  in  the  declaration  mentioned  was  a  special  promise  to  answer  for  the 
debt  of  H.,  and  that  there  was  no  memorandum  or  note  thereof  in  writing. 

Held,  on  demurrer,  that  the  plea  was  bad;  for  that  the  defendant's  promise  was  an  original, 
«ad  not.  a  coliatcral  one. 
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^ch.  0/PiM«f  upon  certain  premises,  to  wit,  Ihe  rectory-house  at  Kneb' 
\^^^,,^^J^  worthy  and  the  defendant  was  then  retained  and  em- 
ahdriws  ployed  by  the  said  /.  L.  Hcbbc  as  sunreyor  over  the 
Smith.  ^^  *^-  -^^  ^  respect  of  the  said  work,  and  as  such 
sunreyor  to  receive  divers  sums  of  money,  to  be  paid 
by  the  defendant  to  the  said  J.  HiU  for  and  in  l-e- 
spect  of  the  said  work ;  and  thereupon  afterwards,  on 
&&,  in  consideration  that  the  said  plaintiff,  at  the  re- 
quest of  the  defendant,  would  find,  provide,  and  deliver 
to  the  said /.  HUl^  such  materials,  goods,  wares,  and 
merdiandixes,  as  should  be  required  by  the  said  J.  HUl 
to  enable  him  to  do  the  said  work,  he  the  defendant 
promised  the  plaintiff  to  pay  him  on  request  for  the  said 
materials,  &c.,  so  much  as  he  should  reasonably  de- 
serve to  have  in  that  behalf,  out  of  such  monies  received 
by  the  defendant  as  aforesaid,  as  should  become  due  to 
the  said  /.  Hill  for  and  in  respect  of  the  said  work,  if  the 
said  «/•  HiU  would  give  an  order  to  the  plaintiff  for  that 
purpose.  And  the  plaintiff  avers,  that  afterwards,  &c., 
the  said  /.  HiU  did  give  an  order  to  the  defendant  to  pay 
him  the  plaintiff  for  all  such  materials,  &c.,  as  he  the 
plaintiff  should  supply  to  the  said  /.  HiU  for  the  sa||3 
work  as  aforesaid,  out  of  such  monies  received  by  the 
defendant  as  should  become  due  to  the  said  «/.  IKU  as 
aforessid ;  whereof  the  defendant  hsd  notice.  And  after- 
wards, &c.,  the  said  J.  HiU  did  require  certain  ma- 
terials, &c.,  to  enable  him  to  do  the  said  work,  and  there- 
upon he  the  plaintiff,  confiding  in  the  promise  of  the 
defendant,  did  find,  provide,  and  deliver  to  the  sud 
J.  HiU,  and  at  his  request,  the  same  materials,  &c.,  and 
therefore  then  reasonably  deserved  to  have  in  that  behalf 
the  sum  of  1000^;  and  that  sum  became  due  to  the  said 
«/•  HiUf  for  and  in  respect  of  the  said  work ;  of  all  which 
premises  the  defendant  had  notice,  and  was  requested  by 
the  plaintiff  to  pay  him  the  same  sum  out  of  such  monies 
received  by  the  defendant  as  aforesaid,  as  were  then  due 
to  the  said  J.  HiU  in  respect  of  the  said  work.    Breach, 
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^bat  allhough  the  defendant,  before  and  at  the  time  of  Et^  rf  pum, 
such  notice  and  request,  had  received  and  had  in  his  ^  V^ 

hands  a  large  sum  of  money,  to  wit,  tiie  sum  of  160(M«,  to  AvMWfri 
be  paid  and  then  due  to  the  said  J*  Hill  in  respect  of  the  savrH. 
sud  work,  and  although  the  said  order  had  not  been  in 
anywise  annulled  or  revoked,  yet  the  defendant  refused 
to  pay  out  of  the  said  monies  so  received,  &c.,  the  said 
sum  which  the  plaintiff  reasonably  deserved  to  have  as 
aforesaid,  or  any  part  thereof*  The  second  count  was 
similar  in  all  respects,  except  that  it  related  to  work 
done  by  Hill  for  Robert  Baier,  clerk,  on  premises  at 
Fulham. 

The  defendant  pleaded  many  pleas,  of  which  the 
second  was,,  as  to  the  first  count  of  the  declaration,  that 
the  said  supposed  promise  in  that  count  mentioned  was 
and  is  a  special  promise  to  answer  for  the  debt  of  another 
person,  to  wit,  of  the  said  J^  Hill^  and  that.no  agreement 
in  respect  of  or  relating  to  the  supposed  cause  of  action 
in  that  count  mentionedj  or  any  memorandum  or  note 
thereof,  ws^  or  is  in  writing,  or  signed  by  the  defendant, 
or  by  any  other  person  by  him  thereunto  lawfully  autho* 
rized,  according  to  the  form  of  the  stat;v(e,  &c.  The 
seventh  was  a  similar  plea  to  the  second  count. 

General  demurrer,  and  joinder.  The  point  stated  for 
argument  in  the  margin  was  as  folloif  s :— "  The  second 
[and  seventh  J  plea  is  ill  in  this,  that  it  asserts  the  absence 
of  any  note  or  memorandum  in  writingy  signed  according 
to  the  provisions  of  the  Statute  of  Frauds,  as. to  a  special 
promise  to  answer  for  the  debt  of  another,  as  /ivoiding  a 
contract  which,  as  stated  in  the  count  and  not  denied  by 
the  plea,  is  direct,  and  not  collateral." 

Erie,  in  support  of  the  demurrer. — This  is  not  a  pro- 
mise to  answer  for  the  debt  or  default  of  another,  within 
the  meaning  of  the  Statute  of  Frauds.  It  is  not  a  promise 
to  be  answerable  out  of  the  defendant's  own  funds,  but  to 


630.  CASES  IN  TU£  BXCHEQUBft^ 

E*eh.^Pigas,    pay  out  of  the  funds  of  another^  on  receiving  his  difec^ 

^  '  "     tions  for  that  purpose.     Hodgson  v.  Anderson  (a)  is  an 

ANDRBwtf.     authority  to  shew  that  such  a  contract  is  direct,  and  not 

Smith.       collateral,  and  therefore  binding  without  being  in  writing. 

The  Court  here  called  on 

TAesiger,  for  tiie  defendant — Whether  the  contract  is 
or  is  not  within  the  statute,  depends  on  this — whether 
the  party  to  whom  the  goods  are  furnished,  is  or  is  not 
himself  liable  to  pay  for  them :  Maison  v.  IVharam  (6). 
If,  therefore,  Hill  was  himself  a  debtor  for  the  goods, 
the  defendant's  promise  was  to  answer  for  HilPs  debt, 
and  was  within  the  statute.  In  Simpson  ▼•  Penion{c), 
where  the  plaintiff  introduced  the  defendant  to  a  trades* 
man,  and  in  his  presence  asked  the  tradesman  to  supply  him 
with  goods,  saying  that,  if  he  would,  he  (the  plaintiff) 
would  be  answerable — this  was  held  an  original  and  not  a 
collateral  promise.  But  there  the  defendant  directly 
pledged  his  own  credit  and  that  of  his  own  property: 
here  the  defendant  pledged  the  credit  of  HilFs  property. 
The  mere  circumstance  of  HilTs  giving  an  order  on  the 
defendant  would  not  of  itself  discharge  HilTs  liability:  to 
do  that,  something  must  pass,  which,  if  Hill  were  sued, 
would  be  a  good  defence  to  the  action :  Cuxon  v.  Chad- 
ley  (d).  [Lord  Abinger,  C.  B.  There,  there  was  an  ori- 
ginal liability;  here,  there  is  no  original  contract  with 
HiH  The  difference  between  this  case  and  Simpson  v. 
Penion  seems  to  me  only  to  be  a  difference  on .  paper. 
The  defendant  only  binds  himself  to  pay  out  of  funds  he 
shall  receive.]  Wherever  there  is  an  understanding 
among  all  the  parties  that  the  debt  shall  be  trans* 
ferred,  it  is  not  within  the  statute,  because  the  original 


(a)  3  B.  &  C.  842;  d  D.  &         (c)  2  C.  &  M.  430. 
fl.  735.  (<Q  3  B.  &  C.591 ;   5  D.  &  R. 

(6)  8  T.  R.  80.  417. 
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debt  is  thereby   extinguished:    FairUe  v.  Denion{a):  SatekofPhatf 
but  there  is  no  such  agreement  in  the  present  case.    In  '  ^ 

Morley  y.  Booihby  (6),  an  undertaking  by  the  defendants  Andrews 
to  pay  the  plaintiff's  draft  on  Clark  8f  Co.  at  six  SMrrB. 
monthsi  on  its  becoming  due,  out  of  money  then  to  be 
received  from  a  particular  fund,  was  held  within  the 
statute.  That  case  is  very  like  the  present.  [Lord 
AUnger,  C.  B. — There  it  was  clearly  the  debt  of  Clark; 
it  was  to  pay  Clar/^s  bill  out  of  such  a  fund. — Parke,  B., 
referried  to  Lacy  v.  M*Neile{c)J]  Suppose  Hill  became 
entitled  to  no  money,  was  the  plaintiff  to  be  entitled  to 
none  ?  He  supplies  the  goods  on  the  faith  and  expecta- 
tion of  there  being  funds  of  HiU  in  respect  of  this 
work.  [Parke,  B. — Even  if  there  was  an  original  debt 
from  HiU,  the  case  is  no  more  than  a  prospective  assign- 
ment of  a  particular  fund,  with  an  attornment,  so  to  speak, 
of  the  defendant  to  that  assignment.]  The  general  rule 
is,  that  the  undertaking  is  collateral,  wherever  there  is  an 
original  debt.  [Parke,  B. — ^That  is  the  general  rule,  but 
with  exceptions;  one  occurs  in  CasiUng  v.  Auberl{crji]» 

Lord  Abimoer,  C.  B.— ^On  reading  the  declaration, 
the  first  thing  that  struck  me  was,  that  no  debt  necessa- 
rily appeared  on  the  face  of  it  to  be  due  from  Hill  at  all : 
it  is  quite  consistent  with  all  that  is  stated  on  the  record, 
that  he  never  was  liable  to  the  plaintiff.  That  alone  is  an 
answer  to  the  objection  raised  by  the  defendant.  But 
further,  if  the  defendant  contracted,  not  to  pay  Hill's 
debt  out  of  his  own  funds,  but  only  faithfully  to  apply 
HilTs  funds  for  that  purpose,  when  they  should  come  ta 
his  hands,  that  contract  would  not  be  within  the  operation 
of  the  statute. 

(a)  2Man.  &  R.  353  ;  8  B.  &  C.         (c)  4  D.  &  R.  7. 
395.  ((^  2  East,  325. 

(6)  3  BiDg.  107  i  10Moore,395. 
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ParIce,  B. — I  am  of  the  siEune  opinion.  There  iv 
nothing  on  the  face  of  the  declaration  to  impty  a  con- 
tract  by  the  plaintiff  with  Hill.  If  tfiat  be  so,  it  i» 
dear  the  defendant's  contract  was  an*  original,  not  a 
collateral  one,  and  so  not  within  the  statute.  But  even 
if  that  were  otherwise,  this  is  nothing  more  than  a  pro- 
spective assignment  of  funds  which  were  to  come  to  the 
defendant's  hands  for  Hillf  and  an  attornment,  as  it 
were,  by  the  defendant  to  that  assignment:  and  the 
authorities  shew  that,  in  such  case,  the  contract  is  not 
within  the  statute.  On  this  ground  also  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court. 

Alderson  and  Gurney,  Bs.,  concurred. 


Judgment  for  the  plaintiff. 


Where  the  de- 
fendant depo- 
sited money  in 
Court  in  lieu  of 
bail,  under  the 
7  &  8  Geo.  4, 
c.  71,  s.  2,  be- 
fore the  time 
for  putting  in 
and  perfecting 
bail  had  ex- 
ited i-^Held, 
that  he  was  en- 
titled as  of  right 
to  enter  an 
03toHtreiur  on 
the  bail-pieee, 
and  that  the 
Court  could  not 
impose  on  him 
the  condition  of 
paying  costs 
which  the  plain- 
tiff bad  in- 
ctirredy  before 
the  money 
was  paid  in,  in 
searching  after 
the  suiBdency 
of  the  bail 


Stamford  v.  M'Cann. 

Addison  had  obtained  a  rule  nisi  to  enter  an  e^one- 
retur  on  the  bail-piece  on  filing  common  bail,  the  amount 
of  the  debt,  with  SOL  for  costs,  having  been  paid  into  Cwirt 
imder  the  statute  7  &  8  Geo.  4,  c.  71,  s.  2.  Special  bail 
was  put  in  on  the  2nd  of  November;  the  money  was  paid 
in  on  the  5th.  The  only  question  between  the  parties 
was,  whether  the  plaintiff  was  entitled  to  the  costs  of  a 
search  after  the  sufficiency  of  the  bail  between  those 
days. 

Erie  shewed  cause,  and  contended  that  the  plaintiff* 
ought  to  have  these  costs. — ^The  find  section  of  the  statute 
contains  no  provision  for  entering  an  exonereiur  on  the 
bail-piece.  The  defendant  comes  under  sect.  4,  and  he 
ought  therefore  to  do  what  that  section  requires,  namely, 
pay  in  such  further  sum  to  answer  the  costs  incurred  by 
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the  plaintiff  as  the  Court  may  direct.    The  bail  are  al-    Sxeh.rfPkas, 
ready,  quomd  the  defendv^t^  perfect  baili  not  having  been  -» 

^excepted  to ;  he  com^s^  thereforei  within  the  discretionary     Stamioed 
power  given  by  s.  4.    [Lord.  Abinger,.  C.  B.-^If  be  had       M'Cann. 
perfected  the  bail,  you  would  not  have,  .got  these  costs ; 
why  should  you  now,  because  the  same  thing  is  done  in  a 
mode  which  is  more  to  your  advantage  ?] 

Addison,  m  support  of  the  rule. — Sect.  2  enables  the 
party  to  pay  in  money  in  lieu  of  putting  in  and  perfecting 
bail,  within  the  time  for  doing  so,  and  then  entitles  him 
to  his  discharge  on  filing  common  baQ,  as  matter  o{ right; 
nfier  putting  in  and  perfecting  bail,  it  must  be,  by  sect.  4, 
an  application  to  the  discretion  of  the  Court.  Bail  have 
not  yet  been  perfected ;  the  present  defendant,  therefore, 
comes  to  the  Court  by  right,  not  by  indulgence,  and  is  en- 
titled to  a  discharge  without  any  terms  being  imposed* 
Suppose  the  plaintiff  had  excepted,  and  the  bail  had  been 
<;hanged,  he  would  not  have  got  these  costs.  A  plaintiff  is 
never  entitled  to  the  costs  of  searching  for  bail  till  he  comes 
ito  the  second  set.  The  plaintiff  could  not  have  taken  the 
cnoney  out  until  the  time  for  perfecting  bail  had  ezpured» 
because  the  defendant  had  till  then  to  pay  it  in :  IZoifv  v. 
Softly  (a)»  Traford  v.  Love  (b).  If  the  defendant  had  put 
in  ai^d  perfected  bail,  or  if  he  had  rendered,  these  would 
have  been  costs  in  the  cause ;  they  are  so  also,  therefore, 
in  the  .present  case. 

Lord  Abinger,C.  B. — ^The  act  empowers  the  defendant 
to  apply  for  his  discharge,  as  of  right,  at  any  time  before 
puttii^;  in  and  perfecting  bail.  Mr.  Erie  would  read  it, 
before  putting  in  on^. 

(a)  6  Bing.  654;  4  M.  &  P.         (6)  3  D.  P.  G.593. 
^64. 
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Parkb,  B. — I  think  my  former  impression  was  wrong  (a), 
and  that  the  defendant  has  a  right,  until  the  time  for 
putting  in  and  perfecting  bail  has  expired,  to  substitute 
money  for  bail :  as  long  as  there  remains  an  opportunity 
for  issuing  an  attachment,  he  may  do  so,  whether  the 
plaintiff  excepts  or  not.  But  even  if  he  is  not  within  sect. 
2,  I  think  he  is  entitled,  under  sect.  4,  to  have  this  rule 
made  absolute. 


Alderson  and  Gurney,  Bs.,  concurred. 


Rule  absolute. 


(o)  The  Goart  had,  in  the  tot 
instance,  been  disposed  to  decide 
in  favour  of  the  pUdntiff;  but  on 


the  argument  being  resnmed  on 
the  following  day,  delivered  thdr 
opinions  as  above. 


An  affidavit  of 
^bt  was  filed, 
Jpril  9,  with 
the  filacer  for 
Surrey,  aod  a 
capjof  iasued 
into  iSttrrey;  on 
the  7th  of  May 
a  eapioM,  and  in 
November  tai 
nUat  capiat 
thereon,  14- 
tnedintoitfU- 
dkeex,  no  fresh 
affidavit  bein^ 
filed,  the  filacer 
for  Surrey  and 
ifi<i(U^«  being 
the  same  per* 
eoiki— Held, 
regular. 

A  ttale  affi- 
davit meant  one 
awom  above  a 
year  ago. 


Ramsdbm  r.  Maugham. 

JiALL  moved  for  a  rule  to  shew  cause  why  the  writ  of 
capias^  and  subsequent  proceedings  thereon,  should  not 
be  set  aside  for  irregularity.  On  the  9th  of  /ipril 
an  affidavit  of  debt  was  put  upon  the  Surrey  filcj 
and  a  capias  issued  thereon  into  Surrey,  on  which 
nothing  was  done.  On  the  7th  of  May  another  capias 
issued  into  Middlesex,  and  on  the  6th  of  November 
an  alias  capias  thereon  into  the  same  county,  upon  which 
the  defendant  was  arrested,  and  the  indorsement  on  which 
referred  to  the  aflSdavit  filed  in  Surrey.  No  fresh  aflida* 
vit  was  filed  in  Middlesex,  nor  was  any  office  copy  of  the 
original  affidavit  put  on  the  Middlesex  file.  All  the  writa 
were  issued  by  the  same  officer  of  the  Court.  It  was  con- 
tended that  the  affidavit  filed  in  Surrey  could  not  warrant 
the  arrest  on  the  alias  capias  in  MidMe$ex.  A  rule  nisi 
having  been  granted. 
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Barstow  shewed  cause. — Rodwell  ▼•  Chapman  (a),  and  Exch.  of  Phot, 
Coppin  V.  Potter  {b),  are  authorities  to  shew  that  these 
proceedings  were  regular.  In  the  latter  case,  a  distinction 
was  attempted  to  be  drawn  between  the  practice  before 
and  since  the  Uniformity  of  Process  Act^  but  the  Court 
said  it  made  no  difference.  The  same  officer  remains, 
whose  duty  it  is  to  take  the  affidavit. 

Ball,  contri,  admitted  that  Rodwell  v.  Chapmtm  was  an 
authority  that  the  affidavit  was  a  sufficient  foundation  for 
the  subsequent  proceedings,  if  sworn  within  proper  time ; 
but  objected  that  this  was  too  stale.  [Parke,  B. — A  stale 
affidavit,  in  such  a  case,  means  one  a  year  old,]  No  case 
seems  to  warrant  that  rule,  and  Bayley,  B.,  in  Rodwell  v. 
Chapman,  appears  to  apply  the  term  to  an  affidavit  of 
much  shorter  date.  The  affidavit  ought  to  be  made  at 
the  time  when  the  writ  is  issued.  The  distinction  is,  that 
here  there  are  two  original  writs ;  where  the  second  writ 
is  only  a  continuance  of  the  former  process,  the  first  affi- 
davit is  no  doubt  sufficient.  Baker  v.  Alien  (c). 

Parke^  B. — Rodwell  v.  Chapman  shews  that  you  may 
abandon  the  first  writ,  and  sue  out  another  on  the  same 
affidavit,  which  is  not  a  continuance  of  the  first  writ 
Then,  the  established  meaning  of  a  stale  affidavit  is,  one 
sworn  more  than  a  year  ago. 

Alderson,  B.-^Riehards  v«  Stuart  {d)  is  an  authority 

to  the  same  effect. 

Rule  discharged,  with  costs  (e). 

(a)  1  G.  &  M.  70.  other  case  of  Rock  v.  Johnson ;  the 

(6)  10  Bing.  441 ;    4   M.  &  only  difference  beiag,  that  there 

Scott,  272.  a  second  affidavit,  but  a  defective 

(c)  7  B.  &  C.  526 ;  1  Man.  &  one,wB8  put  on  the  Middlesex  file. 
R.  232.  And  see  also  Boyd  v.  Durand,  2 

(d)  10  Bing.  322 ;  3  Moo.  &  So.  Taunt.  161 ;  Evant  v.  Bidgood,  4 
778.  Bing.  63;   S.  G.  nam.  Martin  y. 

(e)  A  similar  decision  was  pro-  Bidgood^  12  Moore,  236. 
Douncedon  a  subsequent  day  in  an- 
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Bxch.  rf  Pkat, 
1836. 


600DRICKE9  Bart^  Assignee  of  the  Sheriff  of  Staffori^- 

SHIRE,  9.  TURLBY. 

Id  the  £xeAe-     ArCHBOLD  moved  «o  jusCifV  bail  by  affidavit 

have  been  onoe 

^^mil^'t  be'        ^*  Jervis  claimed  a  deposit  for  costs,  the  bail  having 
made  for  cMU     been  rejected  twice  before.    He  referred  to  SmUh   v. 

before  the  ^ 

aecnod  set  of      Cooper's  Amgnecs  (a). 

bdl  justify,  ill 
the  cue  of 

^t^  bliT*"       ArchbM  referred  to  the  rale  in  the  King's  Bench  (6), 
itiinoobjec-  and  Contended,  upon  the  word  "  appear,"  that  it  applied 

tionthatbaU  .  •    .,   -  -.  ^^  ^    J      .     ^   wr     ^ 

hat  been  ml-       Only  to  bail  m  pcrson,  for  which  he  cited  JUendersam  ▼• 


^"^^  Do^ngic), 


Aat  he  was  re* 
jectedon  the 

Boerits.  The  Master  certified,  that,  by  the  practice  of  this  Coart, 

a  deposit  was  necessary  in  the  case  of  country  bail  as  well 
as  town  bail;  and 

GuRNBY,  B.,  after  consulting  the  other  Barons,  so  de« 
cided,  and  the  deposit  was  paid. 

J.  Jertu  then  produced  an  affidavit  that  one  of  the  bail 
had  been  rejected  before  Lord  Dcnman^  C.  J.,  at  cham- 
bers'; but  as  it  did  not  state  that  be  had  been  rejected 
for  insufficiency,  the  Court  OTcrruled  the  objection,  and 
the  bail  justified. 

(a)  1  C.&  J.460.  (e)  Archb.  Prsct    (cd.  1834) 

(()  HiL  1822.  171,  DOte  (6). 
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Bsek.  ofPUoM, 
1835. 

Same  r.  Same. 

joLRCHBOLD  having  obtained  a  rule  to  stay  proceed-  a  rule  was 
ings  on  the  bail-bond  on  payment  of  costs —  fSth'^A^"-'^* 

vembeTf  to 

J*  Jervis  {November  19)  shewed  cause,  and  objected  to  the  I7th,  upon 
the  affidavit  on  which  the  rule  was  obtained,  because  it  hHJjJ^'Sefect 
was  sworn  by  several  deponents,  and  their  names  were  ^°  ^^  i"'*^ 

.  ,  On  the  18th,  an 

not  all  mentioned  in  the  jurat.    The  rule  was  granted  on  sffldarit  in  the 
the  ISth  of  November,  to  shew  cause  on  the  17th.  "aTuSuml 

correct,  was 
sworn. 

Archbold  produced  an  affidavit  sworn  on  the  18th  of     The  Court, 

-^T.  i»in  ti-».  (on  cause  being 

November,  a  copy  of  the  former  one,  but  havmg  the  jurat  shewn  on  the 
correct;  and  cited  Salloway  v.  IVhorewood (a),  to  show  the*nif"trbe 
that  such  affidavits  might  be  read.  enlarged,  on 

®  filing  the 

second  affida- 

JervU,  contrd,  contended^  that,  by  the  practice  of  the  ^^  coets^/tho 
Court,  the  affidavit  could  not  be  used;  and  relied  on  *??«""<« «<» 

'  ^  \  ^  shew  cause. 

Phillips  V.  Hutchinson  (6),  where,  on  a  similar  application, 
Liitledakf  J.,  said:  ''  How  can  you  have  an  affidavit 
dated  one  day  in  support  of  a  rule  several  days  old,  and 
which  is  supposed  to  have  been  granted  on  that  affidavit? 
Great  inconsistency  would  then  appear.  Then  it  is  said 
the  rule  may  be  enlarged ;  there  also  the  same  objection 
will  arise,  because  then  it  will  be  the  original  rule  which 
is  discharged  or  made  absolute.'* 

Parke,  B. — The  officer  says  it  is  the  practice  to  re- 
swear the  affidavits ;  and  certainly,  where  a  party  has 
obtained  a  copy  of  the  affidavit  on  which  a  rule  nisi  has 
been  obtained,  and  has  framed  his  answer  to  meet  such 
affidavit,  it  would  be  very  unfair  to  allow  the  other  side, 
when  supporting  the  rule,  to  assist  their  case  by  fresh 

(a)  2  Salk.  461.  W  3  DowL  P.  C.  20. 
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Exek.  of  Pleas,  Caroline  (afterwards  married  to  Thomas  Meyrick) ;  Char^ 
lotte  OxToline^  born  1780 ;  Matilda^  born  1783 ;  Harriet^ 
bom  1785;  (now  the  wife  of  Henry  Metcalfe  fVardte) ;  and 
JuUa,  bom  1786;  (late  wife  of  Edward  Orlebar  Smith). 
The  said  John  fFillis  Fleming  is  now  living,  and  hath 
issue  Houria,  born  1814;  John  Brown  Willis ^  born  1815 ; 
Christophina  Buchanan,  born  1818 ;  Thomas  James  Willis, 
the  defendant,  born  1819 ;  Harriet  Elizabeth,  born  1821  ; 
Charlotte  Jane,  born  1821 ;  and  William  Henry,  born  1828. 
The  said  Jane  Caroline  Meyrick  died  1805,  leaving  issue 
Jane,  now  the  wife  o{  St.  John  Charlton,  born  1803;  and 
the  said  Jane  Charlton  hath  issue,  Catherine^  Louisa,  Jane^ 
St.  John,  and  Lucy.  Charlotte  Smith,  one  of  the  lessors  of 
the  plaintiff,  hath  issue  Charlotte,  born  1781;  Jane  Maria, 
bom  1785;  Eliza  Diana,  born  1786;  Edward  Orlebear, 
bora  1788;  and  Penelope  Marshall,  born  1793;  Charles 
Hervey,  born  1793,  and  Boteler  Chernocke,  bom  1796. 
The  said  ^nn  Penelope  Marshall  hath  issue,  Charlotie 
Hervey.  The  said  Charles  Hervey,  the  son  of  the  said 
Charlotte  Smith,  the  lessor  of  the  plaintiff,  hath  issue 
Charles  Hervey,  Frances  Maria  Dctle,  Charlotte,  Julia, 
Elizabeth,  Emma,  Jemima,  Barbara,  and  Ftlliers  S.  Cher» 
nocke*  And  the  said  Boteler  Chernocke,  the  other  son  of 
the  said  Charlotte  Smith,  the  lessor  of  the  plaintiff, 
hath  issue  Boteler  Chernocke,  Charlotte  Hervey,  and 
Sarah  Whitby.  All  the  above-named  descendants  of 
Thomas,  the  son  of  Henry,  the  third  son  of  Brotc^n  Willis^ 
and  of  Charlotte  Smith,  the  lessor  of  the  plaintiff,  were 
living  at  the  decease  of  Francis  John  Browne.  The  de- 
fendant is  the  second  son  of  the  said  John  Willis  Fleming, 
and  is  also  devisee  in  fee  of  the  premises  in  question 
under  the  will  of  the  said  F.  J.  Browne,  who  was  the 
heir  at  law  of  the  said  testator  Oeorge  Browne. 

The  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  lessors  of  the  plaintiff  are  entitled  to  any 
and  what  portion  of  the  premises  in  question,  under 
the    will  of  the  said   Oeorge  Browne.      If  the  Court 
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shall  be  of  opinion  that  the  lessors  of  the  plaintiff  Et^  of  PUat, 
are  not  entitled  to  any  part  of  them,  the  verdict  b 
to  b6  entered  for  the  defendant:  on  the  other  hand« 
if  the  Court  shall  be  of  opinion  that  the  lessors  of 
the  plaintiff  are  entided  to  the  whole,  then  the  ver- 
dict is.  to  stand;  if  to  any  part,  then  the  verdict  to  be 
entered  for  such  part. 

The  case  was  argued  in  Trinity  term  by 
Hodgson,  for  the  lessors  of  the  plaintiff. — ^The  question 
is,  whether  any  and  what  construction  is  to  be  put  upon 
the  devise  in  remainder  to  the  younger  and  elder  branches' 
of  the  family  of  Brown  Willis.  The  lessors  of  the 
plaintiff  contend  that  a  reasonable  construction  may  be 
put  upon  that  devise,  and  that  it  gives  them  a  vested 
remamder  in  tail,  as  being  the  descendants  of  the  sur- 
vivor of  the  two  daughters  and  younger  children  of  Brown 
Willis;  the  defendant  says,  that  no  reasonable  construction 
can  be  put  upon  it,  that  the  devise  is  void  for  uncertainty, 
and  that  the  property  descended  to  the  heir  at  law,  under 
whom  he  claims.  No  case  is  to  be  found  in  which  the 
Court  has  been  called  upon  to  put  a  construction  on  the 
word  branches*  There  are,  however,  certain  general 
rules  of  construction,  directly  applicable  to  the  case.  In 
the  first  place,  the  Court  will  not  hold  the  devise  altoge- 
ther void  for  uncertainty,  if  they  can  by  possibility  put  a 
reasonable  interpretation  upon  the  terms  of  it ;  and  the 
mere  difficulty  of  arriving  at  a  true  construction  at  once,  is 
no  ground  for  not  attempting  to  find  a  meaning  if  possir 
ble.  But  there  is  a  further  rule,  which  is  thus  expressed 
by  Mr.  Wigrom  in  his  valuable  work  on  the  Interpretation 
of  Wills  (a):  "  It  must  always  be  remembered,  that 
the  words  of  a  testator,  like  those  of  every  other  person, 

(a)  P.  46. 


Bgeh.  <if  rtiot,  taciciy  reter  to  tne  circumstances  Dy  wnico,  at  tne  time  ot 
expressing  himself,  he  is  surrounded.  If,  therefore,  whea 
the  circumstances  under  which  the  testator  made  his  will 
are  known,  the  words  of  the  will  do  sufficiently  express 
the  intention  ascribed  to  him,  the  strict  limits  of  expo- 
sition cannot  be  transgressed,  because  the  Courts  in  aid 
of  the  construction  of  the  will,  refers  to  those  extrinsie 
collateral  circumstances,  to  which  it  is  certain  the  lan- 
guage of  the  will  refers.  It  may  be  true^  that^  without  such 
CTidence,  the  precise  meaning  of  the  words  could  not  be 
determined ;  but  it  is  still  the  will  which  expresses  and 
ascertains  the  intention  of  the  testator.**  A  third  rule 
is,  that  when  the  words  of  the  will,  thus  taken  in  refer- 
ence to  the  circumstances  under  which  they  were  used, 
will  give  a  vested  estate  to  persons  sufficiently  shewn 
to  answer  the  description,  the  Court  will  not,  by  giving 
them  a  greater  latitude,  and  taking  into  account  odier 
circumstances  and  contingencies,  make  that  estate  con- 
tingent, which  the  words  of  the  will  will  make  vested,  the 
intention  in  that  respect  being  in  dubio.  Regard  being 
had  to  these  rules  of  law,  it  is  submitted  that  the  inten- 
tion of  this  testator  may  be  ascertained  and  effectuated. 
There  might  have  been  much  more  difficulty  in  saying 
what  the  testator  meant  by  the  younger  and  elder  branchea 
of  Brown  Willises  family,  had  there  been  any  uneven 
number  of  descendants  of  Brown  Willis — as  five,  or 
three—living  at  the  date  of  the  will.  The  contrary 
state  of  circumstances  affords  a  strong  ground  for  ap- 
plying the  rule  of  law  last  quoted.  There  were  four 
different  branches,  who,  at  the  time  of  making  the  will, 
and  of  the  testator's  death,  answered  the  description 
of  the  family  of  Brown  Willis ;  two  of  them,  viz.  the 
daughters  and  their  issue,  answering  the  description  of 
the  younger  branches,  and  the  other  two,  the  grandsons, 
that  of  the  elder  branches.  There  is  a  plurality  on  both 
sides,  and  on  both  sides  an  even  number.     Of  the  word 
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family t  various  constructions  hare  been  adopted  in  differ-  &«*.  of  PUas, 
ent  cases.  A  devise  to  the  family  of  the  testator  himself  b 
taken  to  be  a  devise  to  the  heir  at  law,  the  head  of  the 
family.  Wright  Y.Atki$u  {a).  But  a  devise  to  the  families 
of  A.  and  B.  was  construed  to  mean  a  gift  to  the  children 
of  A.  and  B.  collectively,  exclusively  of  their  parents: 
Barnes  v.  Patch  (b).  As,  therefore,  by  the  family  is 
meant  the  children  collectively,  by  the  branches  of  the 
family  may  well  be  meant  certain  of  the  children  indi- 
vidually. Suppose  the  testator  not  precisely  acquainted 
with  the  relationship  of  the  different  children  to  Brown 
Willis;  he  takes  the  two  sons  to  represent  the  two  elder, 
and  the  two  daughters  the  younger  branches.  The  word 
is  not  one  referring  to  personal  seniority  or  juniority,  as 
"members"  or  "individuals'*  would.  There  are  many 
cases  in  which  a  daughter  has  been  held  a  younger  child, 
although  elder  in  point  of  years.  It  will  be  said,  suppose 
any  of  the  four  had  died  in  the  testator's  lifetime,  what 
would  have  become  of  the  devise  ?  The  answer  to  that  is, 
that  though  the  will  speaks  from  the  time  of  his  death,  the 
surrounding  circumstances  must  be  considered  as  they 
were  present  to  the  mind  of  the  testator  when  nudging  his 
will ;  and  no  alteration  havidg  in  fact  occurred,  it  is  im- 
material to  consider  what  would  have  been  the  efiect  of 
any.  Suppose  there  had  been  a  devise  to  the  younger 
branches  of  George  2nd's  family;  could  George  Srd, 
although  a  grandson,  have  taken  under  it  when  he 
ascended  the  throne?  It  may  be  observed,  that  in 
his  own  family  the  testator  prefers  his  daughter:  that 
is  a  sufficient  answer  to  any  thing  that  may  be  urged 
as  to  the  improbability  of  his  preferring  females.  If 
such,  then,  be  the  right  construction  of  the  word 
**  branches,"  the  devise  to  the  daughters    and    their 

(a)  17  Ye8<265;  S.C.  on  appeal,  19  VS6.  ^01;  Coop.  116;  Tom.  143. 
(6)  8  Ves.  604. 
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^'^^isds'^'  heirs^  as  tenants  in  common,  and  in  default  of  such  issue^ 
dxen  over,  clearly  gave  to  both  branches  in  succession 
vested  estates  taiL  To  hold  otherwise  would  give  no  effect 
to  the  devise  over,  a^d  would  offend  against  the  rules  of 
law,  which  require,  first,  that  an  interest  capable  of  taking 
effect  as  a  vested,  shall  not  operate  as  a  contingent,  re- 
mainder ;  and  secondly,  that  a  contingent  remainder  shall 
be  preferred  before  an  executory  devise.  If  there  were 
no  younger,  there  could  be  no  elder  branches :  it  could 
not,  therefore,  be  in  default  of  objects  of  the  first  devise, 
that  the  testator  intended  the  objects  of  the  second  devise 
to  take.  The  lessors  of  the  plaintiff,  consequcintly,  are 
entitled,  as  the  heirs  of  the  body  of  the  surviving  daugh- 
ter, to  recover  the  whole  premises* 


Sir  W.  Follett,  contrh. — In  the  first  place,  this  devise 
does  not  give  an  estate  tail  to  the  younger  branches,  who- 
ever they  may  be,  but  an  estate  in  fee,  with  a  substitution 
of  the  elder  branches  for  the  younger,  to  take  place  or  not 
upon  a  certain  contingency,  viz.  whether  upon  the  spend- 
ing of  the  estates  tail,  there  be  not,  or  be,  any  younger 
branches  in  esse.  If  the  devise  does  not  give  an  estate 
tail,  the  case  of  the  lessors  of  the  plaintiff  is  at  an  end.  If 
it  was  an  estate  in  fee,  with  a  substitution  on  the  happen- 
ing of  a  contingency,  the  contingency  must  be  determined 
at  the  time  of  the  determination  of  the  particular  estate; 
and  so  the  remainder  was  contingent,  and  not  vested. 
[Parke,  B.-*-I  do  not  at  present  see  that  it  is  essential  to 
the  plaintiff*8  case  that  there  must  be  an  estate  tail.] 
The  whole  clause  must  stand  together,  and  the  lessors  of 
the  plaintiff  are  bound  to  make  sense  of  the  whole.  In 
order  to  do  so,  they  must  contend  that' it  passed  a  vested 
remainder  expectant  on  the  determination  of  an  estate 
tail. — But  the  devise  is  altogether  void  for  uncertainty. 
It  is  sud,  if  any  rational  construction  can  be  put  upon  the 
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will,  the  Court  is  bound  to  put  it.     That  is  true ;  but  the  Exck.  rfPkat, 

1835 
converse  is  equally  true— that  the  Court  is  not  at  liberty 

to  speculate  on  the  testator's  meaning.  All  the  authorities 
applicable  to  this  view  of  the  case  are  collected  in  Jarmah's 
edition  of  Powell  on  Devises  (a),  and  the  result  is  thus 
stated: — ''Whenever  there  is  an  irreconcileable  uncer- 
tainty in  the  disposition  made  by  a  testator  of  his  real 
property^  the  title  of  the  heir  at  law  shall  be  preferred  to 
all  others ;  because,  where  a  Court  cannot  find  words  in  a 
will|  which,  either  expressly  or  by  necessary  implication, 
denote  the  testator's  intention  beyond  the  possibility  of  a 
doubt,  the  rules  of  law  directing  descents,  which  are  cer- 
tain, must  prevail,  and  cannot  be  superseded  by  an  uncer- 
tain devise."  The  heur  is  primd  facie  entitled,  and  the 
estate  cannot  be  taken  out  of  him,  unless  the  other  party 
makes  out  that  he  is  entitled,  and  makes  it  out  beyond  the 
possibility  of  a  doubt,  so  as  to  satisfy  the  mind  of  the 
Judge  who  determines  it.  That  is  what  the  lessors  of  the 
plaintiff  undertake  to  do  in  this  case.  But  if,  on  the  con- 
trary, the  terms  of  the  will  leave  it  uncertain  who  is  to 
have  the  estate,  the  heir  has  a  right  to  take.  .No  doubt, 
the  plaintiff  is  at  liberty  to  refer  to  the  existing  state 
of  Brown  Willis'*^  family  at  the  time  of  making  the  will ; 
and  he  says,  as  it  continued  the  same  at  the  testator's 
death,  it  is  unnecessary  to  consider  the  case  where  an  al- 
teration of  circumstances  has  occurred  in  the  interval* 
But  such  a  consideration  is  most  important;  if  you  adopt 
the  state  of  the  family  at  the  time  of  making  the  will,  you 
ought  also  to  consider — that  which  the  testator  must  be 
supposed  to  have  considered — what  would  be  the  proper 
interpretation  of  the  devise  in  case  of  a  change.  For  in- 
stance, suppose  one  of  the  daughters  had  died  in  his 
lifetime  without  issue,  who  was  to  take  ?  [Parke^  B. — 
Her  share  would  go  to  the  heir  at  law.]    If  she  died 

(a)  VoLl,p.348. 
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EM€k.^Pt§a$,  leaTing  a  daughter,  what  then?  [Parke,  B. — The 
consequence  would  be  the  same.  Lord  Abinger,  C.  B. 
— We  cannot  tell  that  he  would  not  have  altered  his  wilL] 
The  Ckyurt  is  to  put  a  meaning  on  the  clause,  which  may 
apply  under  all  circumstanoea,  and  at  aU  times.  [Lord 
Abinger,  C.  B. — The  true  rule  seems  to  be,  that  the  will 
speaks  from  the  death ;  but  if  there  be  any  ambiguous 
phrase,  which  may  be  explained  by  a  reference  to  circum- 
stances as  they  existed  at  the  time  of  making  the  will, 
those  drcumstanees  may  be  borrowed  in  aid  to  explain 
the  ambiguity.]  The  testator  must  be  taken  to  have 
known  the  famSy  of  Brawn  fFillis.  If  so,  would  any 
body  intending  to  designate  particular  individuals,  and 
knowing  their  names,  designate  them  as  branckei  f  Can 
it  be  said,  with  any  certainty,  that  he  meant  to  give  a 
vested  estate  to  the  two  daughters,  and  a  vested  estate  to 
the  two  grandsons?  The  testator  evidently  meant  to 
point  at  the  period  of  the  determination  of  the  previous 
estates  tail;  and  looking  then  at  who  should  be  the 
younger  branches  of  Brown  WiltU's  family,  to  let  them 
take;  and  if  there  were  then  no  younger  branches, in  that 
case  to  let  the  elder  take.  Otherwise,  would  he  not  at 
once  have  given  the  children  vested  estates  by  name? 
He  meant  to  give  contingent  estates  on  the  determination 
of  the  estates  tail,  to  give  the  elder  branches  a  chance  of 
then  taking,  if  there  should  be  no  younger.  The  word 
**  branches^  itself  seems  necessarily  to  point  to  some  future 
period.  But  then  comes  the  question,  who  are  the 
younger,  and  who  the  elder  branches  of  the  family?  In 
Doe  d.  Chattaxoay  v.  Smith  (a),  a  devise  "  to  my  sister 
C.'a  family,  to  go  in  heirship  for  ever,"  was  held  to  pass 
the  estate  to  C*s  eldest  son  and  heir  in  fee.  Other  cases 
of  the  same  kind  are  there  cited.  In  Wright  v.  Mkym  (6), 
Sir  WitUam  Orant  assented  to  the  doctrine  laid  down  in 

(a)  5  M.  &  Sel.  \26.  (6)  1 7  Yes.  261. 


L/iapman's  case  (a),  as  stated  by  JLord  ilooart  iniJwnaen  jsxen.^  jfieoi, 
T.  Clarke  (b\  that  *^  a  devise  to  the  house,  or  family,  or 
stock,  shall  be  understood  of  the  heir  principal  of  the 
house.**    In  Barnes  v.  Patch,  the  word  sufficiently  ap- 
peared from  the  context  to  be  a  nomen  collectimtm.    The 
plaintiff  was  bound  to  find  out  somebody  of  Brown  WiU 
lu*n  family,  whom  the  testator  would  designate  as  the 
younger,  and  somebody  whom  as  the  elder  branch ;  and 
then  (if  any  construction  can  be  put  on  this  devise)  the 
legal  effect  would  be  to  give  the  estate  to  the  heir,  first 
of  the  family  called  the  younger,  then  of  the  family  called 
the  elder  branch.    What  the  testator  had  in  contempla- 
tion probably  was,  that,  looking  to  the  time  which  would 
elapse  in>  the  spending  of  the  estates  tail,  there  might 
then  be  many  descendants  of  an  elder  and  of  a  younger 
branch  of  Brown    Willises  family,  who  might  take  as 
tenants  in  common.     The  defendant,  Mr.  Fleming,  is 
in  fact  descended  from  a  younger  branch  of  the  family, 
viz.  from  Brown  Willises  second  son.    It  is  reasonable  to 
suppose  that  the  testator  meant  to  give  the  property, 
first  to  the  descendants  of  Brown  Willis^B  younger  son, 
then    to  those  of  his  elder,  because  the   descendants 
of  the  elder  would  have  Brown  WilUs's  family  estate; 
but  what  is  there  to  point  to  daughters?    It  is  ad- 
mitted, that  if  it  were  not  for  the  fortuitous  circum- 
stance of  there  being  two  of  each,  the  argument  on 
the  other  side  could  not  have  been  supported,  because  it 
could  not   have    been    said    on    which     side,    elder   or 
younger,  the  uneven  number  was  to  be   classed.     But 
it  ia  a   far   more  reasonable  interpretation    to  suppose 
that  he    meant    not    particular    perxons,  but  particular 
lines  of   the    family*       The   descendants   of  daughters, 
again,   cannot  properly  be  designated  a  branch  of  the 
family   of   their  falher;    they  do  not    bear    his    name 

(a)  Dyer,  333.  (b)  Hob.  33. 
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jBirA.  rfPkas,  or  aivis ;  they  represent  the  fiunilies  into  which  the  daugh- 
ters married.  *  The  testator  must,  therefore,  have  referred 
to  the  descendants  of  sons*  But  if  thu  be  doubtful,  then 
the  estate  ought  not  to  be  taken  out  of  the  heir  at  law. 
Flbmiiig.  Ooodright  ▼.  Dunham  (a),  Kenn  v.  Dixon  (6),  Doe  v.  Per^ 
^y^ip)»  J^  d.  Davtf  T.  Bumsall,  {ct),  are  examples,  appli- 
cable to  the  present  case,  of  the  substitution  of  one  estate 
in  fee  for  another.  Besides,  the  lessors  of  the  plaintiff 
claim  under  Mary  Hervey  only;  what  is  to  be  said  as  to 
the  share  of  the  other  daughter?  [Lord  Abinger,  C.  B. — 
The  plaintiff  says  there  were  cross  remainders  by  implica- 
tion.] There  is  nothing  to  warrant  that.  But  howeyer  that 
be,  all  that  the  Court  is  called  upon  to  say  is,  that  the 
plaintiffhas  not  so/if/!^  them  that  the  testator  meant  to 
gire  the  estate  specifically  to  Mary  Hervey  and  her  de- 
scendants. 

Hodgson^  in  reply. — ^If  the  devise  is  to  be  deemed  void 
for  uncertainty,  it  can  only  be  on  the  ground  that  the 
Court  can  find  out  no  construction  to  put  upon  it.  If  the 
limitation  be  a  contingent  remainder,  or  an  executory  de- 
vbe,  or  anything  on  which  a  legal  interpretation  can  be 
put,  it  is  not  void.  The  plaintiff  is  not  bound  to  shew  a 
construction  that  shall  not  admit  of  dispute  at  the 
bar.  But  the  construction  which  makes  it  a  contingent 
remainder  is  excluded  by  the  rule  of  law,  which  gives  a 
vested  estate  rather  than  a  contingent  one.  Even,  how- 
ever, if  the  words  compel  the  Court  to  pronounce  it  a  con- 
tingent remainder,  there  is  no  such  uncertainty  as  to  avoid 
the  will;  the  division  into  branches  is  still  certain,  al- 
though the  individuals  falling  witiiin  them  may  be  less  so. 
Suppose  a  devise  to  A.^  to  take  at  the  death  of  the  devisee 
of  the  particular  estate,  or,  if  he  were  not  then  living,  to 

(a)  1  Dongl.  264.  (e)  3  T.  R.  484. 

(6)  1  Bos.  &  P.  264.  (d)  6  T.  R.  30. 
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bis  children,  jt  would  be  equally  certain  in  botb  events.  ^^''«' 
[Parke^  B.— Suppose  the  Court  should  think  the  testator 
bad  no  particular  individuals  in  bis  view,  who  would  take 
under  that  contingent  remainder?]  It  is  impossible  to 
say ;  but  that  affords  a  reason  why  it  may  be  contended 
that  he  did  mean  to  designate  particular  individuals.  It 
is  not,  as  is  alleged  on  the  other  side,  absolutely  necessary 
to  the  plaintiff's  case  that  this  should  be  construed  an 
estate  tail.  Such  a  construction,  wjth  the  implication  of 
cross  remainders,  gives  the  plaintiff  the  entirety,  and  sa- 
tisfies both  parts  of  the  devise.  But  suppose  the  younger 
branches  took  in  fee,  and  they  mean  the  descendants  of 
Mary  Hervey,  the  lessors  of  the^'plaintiff  are  entitled  to  a 
moiety.  The  substitution  contended  for  is  impossible,  be- 
cause if  there  were  no  younger  there  would  be  no  elder 
branches,  and  vice  versd;  there  must  be  both  to  satisfy  the 
words  of  the  devise.  But  it  is  said,  the  words  "  branches 
of  the  family"  might  exclude  the  children  oi  Brown  fVillis 
taken  collectively.  [Lord  Abinger,  C.  B. — It  is  clear  he 
expected  that,  whenever  the  estate  did  vest,  it  would  vest 
in  more  than  one  person.]  The  singularity  of  the  case  is, 
in  its  requiring  more  than  one  for  the  estate  to  vest  in, 
and  more  than  one  also  to  satisfy  it  both  in  the  elder  and 
younger  branches.  Doe  y.  Smith  is  quite  distinguishable ; 
there  the  devise  was,  {**  to  go  in  heirship  for  ever ;"  a 
devise  to  the  branches  of  a  family,  which  implies  more 
takers  than  one,  cannot  mean  **  to  go  in  heirship  for  ever." 
Suppose  the  devise  had  been  to  all  the  branches  of  Brown 
Willises  family,  would  that  be  void  for  uncertainty  ?  par- 
ticularly where  it  appears  that  the  testator  meant  to  de- 
signate children  and  grandchildren  jointly.  Or,  suppose 
a  devise,  first  to  the  Yorkshire  branches,  then  to  the  Z>e- 
vonshire  branches ;  and  there  had  been  shewn  to  be  two 
branches  in  Yorkshire  and  two  in  Devonshire;  it  would 
be  conclusive  in  favour|[or  both  taking  in  succei^sion.  The 
branch  becomes  a  branch  as  soon  as  it  leaves  the  parent 
stock ;  and  the  branches  of  a  family  cannot  exclude  the 
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Bxeh,9fPiMtf  children^  any  more  than  the  branches  of  a  tree  exclude  the 
tree.  To  transmit  the  estate  through  the  whole  branch, 
you  must  vest  it  as  early  as  you  can ;  as,  on  the  other  hand, 
you  give  an  estate  tail  for  the  purpose  of  transmitting  it 

Fleuino.  '^  ^^  ^  y^^  ^^*  '^'^^^  ^^  ^^^^  ^  reason  for  giving  it  to 
persons  living  at  the  date  of  the  will.  Can  an  intention  be 
imputed  to  the  testator  of  giving  an  interest  to  objects  of 
his  bounty,  who  might  not  be  ascertainable  for  two  cen* 
tunes?  In  Doe  d.  Long  v.  Prigg  (a),  Bayley,  J.,  says — 
**  The  law  inclines  to  such  a  construction  aa  will  tend  to 
vest  a  remainder,  unless  a  contrary  intention  appears,  be- 
cause contingent  remainders  are  in  the  power  of  the  par- 
ticular tenant,  and  may  be  destroyed;  and  it  is  more  likely 
the  testator  should  have  intended  that  the  limitations  he 
made  should  be  secure,  than  that  they  should  be  liable  to 
be  defeated.*'  There  are  no  words  here  to  import  sur- 
vivorship at  all.  In  Ives  Y.Legg  (&),  Lord  Hardwicke  held, 
that,  under  a  devise  to  JM.  L.  for  life,  remainder  to  the 
children  of  her  body  and  theif  heirs,  and  in  default  thereof 
to  fV.  L»  in  fee,  W.  L.  took  a  vested  remainder.  Then 
it  is  said  the  will  must  operate  to  give  the  estate  to  the 
descendants  of  sons,  because  the  daughters,  not  bearing 
the  testator's  name  and  arms,  could  not  be  considered 
branches  of  his  family.  That  is  a  curious  argument 
where  the  defendant  is  himself  a  descendant  of  one  of  the 
sons,  who  actually  no  longer  bears  his  name  and  arms. 
It  is  probable  the  testator  knew  that  the  elder  branch  was 
likely  to  succeed  to  another  estate,  as  proved  to  be  the 
case,  and  therefore  preferred  the  younger.  But  though 
he  knew  the  individuals,  and  that  they  represented  four 
branches,  he  might  not  know  the  precise  circumstances 
of  their  relationship  to  Brown  fViais,  and  therefore 
designated  them  by  this  word  "  branches."  Such  a 
supposition  explains  the  whole  clause.  It  is  objected 
that    this    construction    makes  the  will  depend  on  a 

<a)  2Msn.  &  Ry.  338;  8  B.  &C.  236.        (b)  3T.  R.  488, n. 
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mere  fortuitous  circumstanee.  No  doubt  it  doea;  but  Ejeeh.ofpuat, 
ev^y  will  depends  oq  fortuitous  circumstances.  There 
is  nothing  more  fortuitous  here,  if  you  suppose  the  testar 
tor  Gognixaiit  of  it,  than  there  is  in  a  party's  having  a  son 
John,  rather  than  Thomas,  to  take  a  particular  legacy. 
Chobnondeley  v.  Clinton  (a),  and  Doe  v.  Prigg,  are  autho- 
rities, that  where  a  will  can  be  made  to  give  a  vested 
estate  to  particular  persons,  they  shall  take.  Then,  as  to 
the  implication  of  cross  remainders,  Atherton  v.  Pye(b), 
Watson  V.  Foxon  (c),  Green  v,  Stephens  {d),  are  authorities 
to  shew  that  the  words  of  the  devise  are  amply  sufficient  for 
that  purpose.  The  estate  is  to  go  over  only  on  failure  of 
issue  of  both  the  daughters. 

Cur*  adv.  vuU. 

In  this  term  the  judgment  of  the  Court  was  delivered 
by- 

Liord  Abinge]^,  C.  B. — After  stating  the  material  facts 
of  the  case,  his  Lordship  proceeded : — ^The  question  is, 
whether  the  lessors  of  the  plaintiff  are  entitled  to  any, 
and  if  any,  what  portion  of  the  premises  devised  by 
the  will  of  George  Broume.  Upon  the  best  consideration 
which  we  can  give  to  this  question,  we  are  of  opinion  that 
the  lessors  of  the  plaintiff  take  no  portion  of  those  estates. 
It  was  admitted  in  argument  on  both  sides,  that  there  is 
no  case  precisely  in  point,  nor  any  in  which  a  legal  con- 
struction has  been  given  to  the  words  **  branches  of  a 
family.*'  In  fact,  for  the  purpose  of  construing  an  ob- 
scure will,  antecedent  cases,  which  are  not  directly  in 
point,  can  be  of  no  other  use  than  that  of  establishing  or 
illustrating  rules  of  construction.  These  rules  being  once 
admitted,  their  application  to  the  case  in  question,  and 
their  effect  upon  it  when  applied,  must  still  be  open  to 

(a)  2  MeriT.  I?!,  340 ;  2  B.  (e)  2  East,  36. 

&  Aid.  625;  2  Jmc.  &  W.  81.  (4  17  Ves.  64. 

(6)  4T.R.713. 


652  CA8E8  111  THE  BXCHBQOBE, 

**«*•  ^^'•^  di»cu«8ion.    It  was  said  by  the  counsel  for  the  lesson  of 
the  plaintiff,  that  the  mere  difficulty  of  arriving  at  a  true 
construction  at  once,  is  not  a  sufficient  reason  for  not  at- 
temptingy  if  possible,  to  find  a  meaning  for  the  testator. 
It  must  be  admitted,  that  the  Court  is  bound  to  apply  it* 
self  with  all  diligence  and  attention  to  find  the  meaning 
of  the  testator,  if  it  can  possibly  be  found,  however  diffi- 
cult and  obscure ;  but  if,  after  every  effort  to  find  that 
meaning,  it  becomes  impossible  to  solve  the  difficulty  and 
dispel  the  obscurity,  if  no  judicial  certainty  can  be  oV 
tained  of  his  real  meaning,  then  the  Court  is  not  bound  to 
supply  a  meaning  by  conjecture,  or  to  adopt  an  arbitrary 
meaning,  for  the  purpose  of  giving  some  effect  to  un- 
meaning or  ambiguous  clauses.     It  was  also  laid  down  by 
the  plaintiff^'s  counsel,  that,  in  construing  a  will,  the  tes- 
tator   must   be  presumed  to  speak   with   reference    to 
existing    circumstances;    and     further,    that,    wherever 
the  words  of  the  will  can  bear  such  an  interpretation, 
the  Court  should  so  expound  them  as  to  give  a  vested 
estate.     It  may  be  doubted  whether,  on  a  special  ver- 
dict— (and  this  is  to  be  turned  into  a  special  verdict) — 
the    testator    can   be    presumed,    without   an    express 
finding  by  the  jury,   to  have  known  the  circumstances 
and  situation  of  a  family  other  than  his  own.     Assuming, 
however,  for  the  argument,  that  he  did  know  the  exact 
state  of  Brown  fFittis's  family  when  he  made  his  will ; 
that  is  to  say,  that  two  daughters  were  living,  one  of 
whom  had  four  children  alive,  and  the  other  none,  and 
that  this  last  was  past  child-bearing,  being,  as  appears  by 
the  dates,  of  the  age  of  sixty;  and  two  grandsons,  one 
the  son  of  Brawn  WilUs's  eldest  son,  and  the  other  the 
son  of  his  third  son :  the  question  arises,  what  the  testator 
meant  by  "  the  elder  and  younger  branches  of  the  family?** 
That  he  meant  more  than  one  person  is  clear,  by  his  de- 
vising to  the  branches  as  tenants  in  common,  and  by  using 
the  words '' elder  branches*' ailerwardst  in  opposition  to 


MICHAELMAS  TEKM«  6  WILL.  IT.  65S 

'*  younger  branchea."  It  is  contended,  first,  that  he  meant  'SmA.  t/Pbot, 
the  two  sisters.  The  first  objection  to  this  is,  the  appli- 
cation of  the  words  **  branches  of  the  family  "  to  daugh- 
ters who  were  married  into  other  families,  and  whose 
descendants  do  not,  in  common  acceptation,  rank  among 
the  branches  of  the  parent  trunk  from  whom  they  had  in 
a  manner  sprung,  more  especially  when  there  are  male 
descendants  of  the  male  living,  who  can  properly  bear 
the  name  and  represent  the  branches  of  the  original  fa- 
mily. The  next  objection  is,  if  he  had  known  and  meant 
to  make  these  two  sisters  tenants  in  remainder,  on  failure 
of  issue  of  his  son,  it  was  so  obvious  to  mention  them  by 
name,  that  one  cannot  on  any  reasonable  ground  account 
for  the  omission.  It  was  next  contended,  that  if  he  did 
not  mean  the  two  sisters  exclusively,  be  must  be  taken  to 
have  meant  them  and  the  daughters  of  the  elder  of  thekn 
then  Uving.  Now  here  the  objection  again  occurs,  why  he 
should  not  have  named  the  individuals,  if  he  meant  cer- 
tain individuals  then  living  and  known  to  him.  Moreover, 
when  once  it  is  supposed  he  did  not  mean  to  treat  the 
two  Hving  sisters  as  the  only  branches,  but  he  considered 
their  descendants  as  branches  also,  then  his  not  naming 
the  Uving  branches,  which  he  might  easily  have  done,  if  . 
he  meant  to  confine  it  to  them,  lets  in  the  more  natural 
supposition,  that  he  meant  to  limit  the  remainder  in  fee  to 
all  who  should  be  the  younger  branches  at  the  time  of  the 
failure  of  issue  of  his  son.  And,  if  he  meant  to  designate 
by  the  word  '*  branches,"  not  the  children  only,  but  the 
descendants  of  the  children  of  Broitn  WUtU,  then  the 
word  would  comprehend  the  male  descendants  of  the  third 
son,  who  might  very  properly  be  called  the  younger 
branches  of  the  family  of  Brawn  WillU,  in  opposition  to 
the  descendants  of  the  elder  son,  who  would  be  the  elder 
branches.  Here,  then,  on  the  supposition  that  he  knew 
the  state  of  the  family,  we  have  open  to  us  the  following 
conjectures : — ^First,  he  might  have  meant  to  Umit  the  re* 
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Exch,  of  Pleat,  mainder  to  the  two  sisters,  Mary  Hervey  Bnd  AUee  Eyre; 
secondly,  be  might  have  meant  to  include  the  daughters 
of  Mary  HertBey^  then  living,  with  their  mother  and  aunt ; 
thirdly,  he  might  have  meant  to  limit  the  remainder  to 
such  persons  as  should  be  living  at  the  time  of  the  failure 
of  is^ue  of  his  own  son,  and  should  then  be  considered  the 
younger  branches  of  Brown  Willis's  family ;  and,  lastly, 
which  is  not  the  least  probable  conjecture,  he  might 
have  intended  to  limit  the  remainder  in  fee  to  such  of  the 
male  descendants  of  Brown  WiUis^  by  his  third  son,  as 
should  be  then  living.  Upon  one  or  the  other  of  the  two 
first  suppositions  only,  the  lessors  of  the  plaintiff  would 
take  any  vested  interest  But,  independently  of  the 
reasons  afforded  against  the  probability  of  these  conjec- 
tures, we  do  not  see  why  the  Court  should  prefer  either 
oT  them  to  the  other  two.  The  rule  that  words  should  be 
so  expounded  as  to  give,  if  they  can  reasonably  bear  the 
construction,  a  vested  instead  of  a  contingent  estate,  is 
not  a  rule  to  assist  in  finding  out  who  the  testator  intended 
for  the  objects  of  his  bounty ;  it  does  no  more  than  suggest 
the  most  desirable  method  of  carrying  that  intent  into 
effect,  when  those  objects  are  discovered,  assuming  that  a 
light  sufficiently  certain  can  be  thrown  on  the  individuals,* 
or  classes,  whom  the  testator  has  designated ;  for  that  rule 
applies  thus : — that  the  person  shall  take  a  vested,  rather 
than  a  contingent  interest,  if  the  words  of  the  will  are  not 
really  and  absolutely  inconsistent  with  such  an  interpreta- 
tion. If  we  cannot  be  satisfied  the  testator  meant  either 
the  daughters  of  Brown  Willis ,  or  the  existing  descend- 
ants of  those  daughters,  or  such  of  those  descendants  as 
might  thereafter  exist  and  be  alive  on  failure  of  issue  of 
the  son,  this  rule  does  not  bind  us  to  select  the  living 
among  those  parties,  merely  that  the  remaroder  might  be 
vested,  instead  of  contingent.  Upon  the  whole,  then,  the 
meaning  of  the  testator  is  open  to  several  different  con- 
jectures, none  of  which  appear  to  us  to  be  of  sufficient 
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foree  to  justify  us  in  adopting  any  of  tbem.  We  are  of  Exek,  cfPkat, 
opinion  that  the  limitation  in  the  will  of  George  Broume, 
under  which  the  lessors  of  the  plaintiff  clainiy  is  void  for 
uncertainty  ;  and  consequently  the  remainder  in  fee,  after 
the  extinction  of  the  estate  tail  in  the  son  of  the  testator, 
descended  to  that  son  as  his  heir  at  law.  If  the  Court 
considered  itself  under  the  necessity  of  choosing  between 
the  several  conjectures,  we  should  be  more  inclined  to 
adopt  the  last  as  the  most  probable;  but  in  that  case  also 
the  judgment  would  equally  be  for  the  defendant. 

Judgment  for  the  defendant. 


paMed. 


Lewis  v.  Glossop. 

J5AIL  were  opposed  on  coming  up  to  justify;  but,  after  onbaiijutti* 
examination,  were  admitted.  tiff  wal^tU^^ 

the  costi  of  a 

Humftey  then  applied  for  the  costs  of  a  former  sue-  £j"*^^' 

Cessful  opposition.  though  he  did 

not  aik  for 

them  until  after 

Mansel,  contri,  contended,  that  they  should  have  been  the  baU  had 
asked  for  before  examination,  and  said  it  had  been  so  de» 
cided  in  the  Common  Pleas;  they  were  now  costs  in  the 
cause. 

GuRNEY,  B.,  (after  consulting  the  other  Barons). — 
The  plaintiff  is  entitled  to  the  costs  of  a  former  successful 
opposition,  unless  it  be  otherwise  ordered  (a).  Here  therfe 
is  no  reason  shewn  why  he  should  not  have  them. 

Costs  allowed  (6). 

(a)  Reg.  Gen.  T.  1  \^11.  4,  r.  former  successful  opposition  have 
3.  not  been  deposited,   cannot  be 

(b)  In  the  Common  Pleas,  the  taken  after  the  bail  are  sworn, 
objection    that  the    costs   of  a  KnigheM  baU,  4  Dowl.  F*  C.  338* 
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Bail  cannot  ap- 
ply to  set  aside 
an  attachment 
against  the 
sheriff,  unless 
they  JSrst  jus- 
tify or  render 
the  defendant. 


Rex  V,  The  Sheriff  of  Lincolnshire,  in  a  cauae  of 
Burton  v.  Gee. 

X  HIS  was  a  motion  on  behalf  of  the  bail  in  the  above 
cause,  to  set  aside  an  attachment  against  the  sheriff  for 
not  bringing  in  the  body,  on  payment  of  costs  and  on  an 
affidavit  of  merits,  and  on  the  terms  of  rendering  the  de- 
fendant. 


Wightman  shewed  cause,  and  objected,  in  the  first 
place,  that  the  affidavit  did  not  deny  collusion*  {Parker 
B. — The  affidavit  of  merits  supplies  that:  bail,  not  denying 
collusion,  stand  in  the  same  position  as  the  defendant 
himself  would;  then  an  affidavit  of  merits  supplies  that 
deficiency.]  He  then  went  into  the  affidavits,  from  which 
it  appeared  that  the  action  was  on  a  promissory  note  for 
80/.;  that  the  bail  were  rejected  because  they  were  not 
described  in  the  affidavit  of  justification  as  housekeepers, 
and  stated  themselves  to  be  possessed^  instead  of  wartht 
the  requisite  amount.  No  other  bail  had  been  perfected 
or  put  in.  They  now  swore  that  they  were  house* 
keepers,  and  were  worth  the  amount  required.  He  con- 
tended that  they  were  not,  however,  entitled  to  set  aside 
the  attachment;  otherwise  bail  had  only  to  give  an  imper- 
fect description  of  themselves,  and  get  rejected,  in  order 
to  get  rid  of  the  proceedings  against  the  sheriff 

Ttfndale,  eontrd,  referred  to  TidtFs  Practice,  817  (8th 
ed.),  where  it  is  said,  ''  the  practice,  when  the  sheriff  has 
been  fixed,  is  to  move  for  a  rule  to  shew  cause  why,  on 
putting  in  bml^  the  proceedings  against  him  should  not 
be  set  aside,  and  to  have  the  bail  ready  to  justify  when 
the  rule  is  disposed  of.*'  The  present  rule  was  obtained 
on  the  terms  of  rendering  the  defendant,  which  is  equiva- 
lent to  justifying  bail.     [Parke,  B. — You  can  justify  bail, 
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or  render!  and  then  move.    There  is  a  difference  between  &«*•  4  P^wf, 

1  Aft 

the  practice  in  proceedings  on  the  bail-bond  and  in  at-  -» 

tachments  against  the  sheriff;  perhaps  the  passage  you  Rex 

have  cited  has  confounded  them.]  The  reference  there  sheriff  of 
given,  to  the  judgment  of  flfiifcr,  J.,  in  WiUiamsy.  Wa^  Likcolnshirb. 
ierfieU  (a),  supports  the  statement  as  applying  to  the  case 
of  an  attachment.  [Parke,  B. — ^At  all  events,  the  rule 
must  not  be  drawn  up  until  the  defendant  has  actually 
rendered.  The  practice  has  certainly  been  generally  un- 
derstood to  be  otherwise.] 

Wighiman  suggested  that  this  application  was  virtually 
the  same  as  if  it  had  been  to  set  aside  proceedings  On  the 
bail-bond ;  being  made,  not  on  behalf  of  the  sheriff,  but 
of  the  bail. 

Some  difficulty  occurred  in  settling  the  terms  of  the 
rule,  so  as  to  secure  the  immediate  render  of  tlie  defen- 
dant; and 

Parke,  B.,  said, — The  difficulty  of  arranging  the  terms 
of  the  render  shews  the  convenienoe  of  what  we  under'^ 
stood  to  be  the  practice.  If  we  make  this  rule  absolute, 
it  is  not  to  be  understood  as  deciding  that  the  same  course 
is  to  be  pursued  in  future. 

Wighiman  urged,  that  if  the  Court  thought  a  departure 
from  that  which  had  been  considered  to  be  the  esta- 
blished practice  would  lead  to  inconvenience,  it  would  be 
advisable  not  to  introduce  such  a  precedent.  And  ulti- 
mately the  rule  was 

Discharged  without  costs. 

(a)  1  Bos.  &  P.  334. 
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Enek,  ofPUaSt 
1836. 

Staines  v.  Stonbham. 
The  plaintiff      j\  RULE  had  been  obtained  to  stay  proceedings  on 

cannot  nave  "    •>  o 

the  bail  bond  the  bail-bond  on  payment  of  costs,  the  defendant  having 
•eolrity  where  ^^^^  rendered ;  and  the  only  question  was,  whether  the  bail- 
hehai  not  de-    fj^^j  should  Stand  as  a  security  or  not.    The  arrest  was 

clared  de  bene  ^ 

eeee,  although  on  the  Snd  of  October.  The  plaintiff  had  not  declared 
Tented  from  de-  de  bene  esse.  The  assignment  of  the  bail-bond  was  taken 
^5«^y*^*    on  the  20th  of  Octo&?r. 

Blackbume,  for  the  plaintiff,  urged,  that,  inasmuch  as 
by  the  2  Will.  4,  c.  S9,  s.  11,  no  declaration  could  be  filed 
or  delivered  between  the  10th  of  August  and  the  10th  of 
October^  and  therefore  it  was  impossible  for  the  plaintiff 
to  have  declared  de  bene  esse  before  he  took  the  assign- 
ment of  the  bail-bond,  the  rule  of  Court  could  not  apply 
to  this  case.  The  plaintiff  had  lost  a  trial  through  the 
defendant's  irregularity. 

But  per  Curiam. — The  rule  of  Court  entitles  the  plain- 
tiff to  have  the  bail-bond  to  stand  as  a  security  only  where 
he  has  declared  de  bene  esse.  He  has  not  complied  with 
the  condition,  because  he  could  not;  he  cannot,  there- 
fore, entitle  himself  to  the  benefit.  He  brought  upon 
himself  the  loss  of  the  trial,  by  taking  an  assignment  of 
the  bail-bond. 

Rule  absolute. 
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Exeh.  of  Pleatp 
1835. 

NicoLiiS  «.  Bastard,  Esq. 

X  ROVER  against  the  late  sheriff  of  Devonshire,  for  in  the  case  ot 

divers  cattle,  goods,  and  chattels,  to  wit,  thirty  horses,  ^0^*0/,  ch*il' 

thirty  mares,  thirty  bulls,  thirty  cows,  &c. ;  hay,  com,  **'' J*?***""t^ 

furniture,  &c.     Pleas, ^r«/,  not  guilty;  seeondly,  that  the  recovered  in 

cattle,  goods,  and  chattels,  in  the  declaration  mentioned,  tbTbaUororuie 

were  not,  nor  was  any  or  either  of  them,  the  property  of  J|JJjJ^^|y  ^'t 

the  plaintiff,  in  manner  and  form,  &c.;  thirdly,  that  one  of  the  bailee's 

possession* 

J*  Home^as  possessed  of  the  said  cattle,  goods,  and  chat-  Trover  for 

tels,  in  the  declaration  mentioned,  and  in  order  to  avoid  an  nu^*5ba'ltt' 

execution  about  to  be  levied  upon  his  goods,  fraudulently  ^'*»»  '****  •^^• 

sold  the  same  to  the  plaintiff;  that  a  writ  of  execution  against  thecattie^goods, 

the  goods  of /foni^  (which  was  set  out)  being  delivered  to  the  declaration 

the  defendant,  he  seized  the  cattle,  goods  and  chattels,  f^^^^^^^^""^ 

in  the  declaration  mentioned,  under  such  writ.     Replica-  sold  them  to  the 

plaintiff)  to 

tion  to  the  third  plea,  that  Home  did  not,  for  the  purpose  avoid  an  execu* 
of  fraudulently  preventing  the  said  cattle,  goods,  and  chat-  ^^f /**»:* 
tels  in  the  declaration  mentioned   from  being  taken  in  jnd  that  the  de- 

^  fendant  (the 

execution,  sell  them  to  the  plaintiff:  and  issue  thereon,  sheriff)  seised 
The  particular  of  demand  comprised  only  *^  one  cow.**  aoch  execution. 
At  the  trial  before  Gumey,  B.,  at  the  last  Devonshire  S«/!'H?did 
Assizes,  it  was  proved  that  the  plaintiff  was  the  owner  of  not  fraudulently 

1  .  ,^    ,       ,     1   1  ^r  .1  .1.      »ell  the  cattle, 

a  cow,  which  he  had  lent  to  Home,  to  be  kept  m  his  goods,  and  chat- 
pasture,  where  it  was  seized  by  the  defendant  under  the  daration  menl 
execution.    For  the  defence,  the  writ  and  proceedings  **??***.  1°  ***« 

.  plamuff ;  and 

under  it  were  given  in  evidence  ;  and  it  was  proved  that  a  issue  thereon, 

great  quantity  of  property  was  sold  by  auction  by  Home,  of  demand  was 

in  order  to  avoid  the  execution,  a  large  part  of  which  was  ^^f/  'J  °°*. 

purchased  by  the  plaintiff;  that  the  plaintiff's  cow  was  P«*«^  *^*  »*>• 

put  into  the  catalogue,  but  was  not  sold ;  nor  was  any  cow  lent  a  cow  to 

sold  at  alL     The  defendant's  counsel  contended,  that  the  g^aof /.i7.^ 

were  fraudu- 
lently sold  to  avoid  an  execution,  and  the  greater  part  of  them  bought  by  the  plaintiff;  that  the 
plaintiff's  cow  was  not  sold,  nor  was  any  cow  sold  at  such  sale: — Ueld^  that  the  plaintiff  was 
entitled  to  a  verdict  on  the  above  issue. 
The  plea  of  no  property  in  the  plaintiff,  in  trovei*,  means  no  property  at  againtt  IA#  drfendani. 
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^^Xr^^*"'  plaintiff  could  not  maintain  trover  for  the  cow,  inasmuch 
as  he  had  not  the  possession  of  it  at  the  time  of  the 
seizure.  The  learned  Judge  overruled  the  objection,  and 
the  jury  found  for  the  plabtiff  on  the  plea  of  not  guiltj, 
and  that  the  cow  was  the  property  of  the  pluntiff,  and  had 
not  been  sold  by  Home;  but  that  the  sale  of  Hame'n 
goods  was  fraudulent.  The  learned  Judge  thereupon 
directed  a  verdict  to  be  entered  for  the  plaintiff  on  the 
second  issue,  and  for  the  defendant  on  the  third ;  but  re- 
served leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him  on  that  plea  also* 

Froier  having  obtained  a  rule  tuHt  pursuant  to  the 
leave  reserved — 

Erie  also  moved,  on  behalf  of  the  plaintiff,  for  a  rule 
nisi  for  a  new  trial,  in  case  the  former  rule  should  be 
made  absolute ;  and  renewed  the  objection  taken  at  the 
trial.  He  contended,  that,  at  the  time  of  the  seizure,  the 
legal  possession  of  the  cow  was  in  Home,  and  that  the 
plaintiff  could  not  recover  in  trover,  unless  he  had  the 
legal  possession  of  the  chattel  in  question  as  well  as  the 
property ;  although  the  party  having  the  legal  possession, 
without  the  property,  might:  Gordon  v.  Harper  (a), 
Roberts  v.  Wyait  (6),  Pain  v.  Whittaker  (c).  [Parke,  B.— 
I  think  you  will  find  the  rule  is,  that  either  the  bailor  or 
the  bailee  may  sue,  and  whichever  first  obtains  damages, 
it  is  a  full  satisfaction.]  This  is  in  the  nature  of  an  ac- 
tion by  a  reversioner ;  whereas",  according  to  the  modem 
cases,  trover  must  be  brought  by  a  party  having  a  right 
to  the  immediate  possession.  {Parker  B. — In  2  Roll.  Abr. 
569,  pL  22,  it  is  stated,  that  the  bailor  may  sue  in  trespass; 
there  is  no  distinction  in  this  respect  between  trespass 
and  trover.     In  the  cases  cited,  the  party  had  given  an 

(fl)  7  T.  R.  12.         (b)  2  Taunt.  268.  (c)  Ry.  &  M.  99. 
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interest  in  the  chattel  for  money.    Here,  Home  was  a  BmOl  4  p^^^ 
sunple  bauee.]  - 

Rule  refused.  nicolls 


On  a  subsequent  day,  cause  was  shewn  against  the 
other  rule  by —  « 

Erie  and  fV.  C.  Bowe. — The  particular  of  demand  may 
be  laid  out  of  consideration ;  the  plaintifTs  claim  is  to  be 
looked  at  as  he  has  stated  it  in  his  declaration.   Now,  the 
declaration  comprises  many  different  descriptions  of  goods ; 
and  though  the  claim  was  abandoned  at  the  trial  as  to  all 
except  the  cow,  the  defendant  had  a  right  to  look  to  the 
issues  on  the  record.    The  replication  admits  that  Home 
was  possessed  of  "  the  cattle,  goods,  and  chattels  in  the 
declaration  mentioned/*  as  stated  in  the  plea ;  and  puts  in 
issue  only  the  fraudulent  sale.    The  plea  collects  all  the 
articles  mentioned  in  the  declaration  into  one  subject  mat* 
ter,  and  predicates  of  lliem,  taken  coUectiyely,  that  they 
were  the  goods  of  Home  up  to  the  time  of  the  sale.  That 
statement  the  replication  does  not  deny,    nor  that  the 
plaintiff  claimed  them  through    the  sale  from  Home; 
then  the  jury  have  found  that  that  sale  was  fraudulent. 
[Parke,  B. — You  had  to  shew,  on  this  replication,  that 
Home  fraudulently  sold  that  cow  to  the  plaintiff.    You 
certainly  did  not  shew  that,  if  it  was  the  plaintiff^s  cow, 
and  not  Home's.    Alderson,  B. — ^You  seem  to  take  the 
admission  on  the  record  as  an  admission  of  the  fact  for  all 
purposes,  instead  of  a  mere  waiver  of  contest  as  to  that 
fact.]    Whatever  facts  are  not  traversed  on  the  record, 
the  sheriff  has  a  right  to  take  as  admitted.    [Parke,  B. — 
He  stands  in  the  same  situation  as  if  the  plaintiff  had 
protested ;  a  protestation  being  no  longer  necessary,  since 
the  new  rules.     Then  the  issue  puts  it  on  you  to  shew 
that  this  individual  cow  was  fraudulently  sold;  which 
could  not  be,  because  she  was  not  sold  at  all.]     In 


9. 
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£rcA.  9f  PUiu,  Barnes  Y*  Hunt  (a),  where  the  plea  averred  the  identity  of 
^    the  trespasses,  and  set  up  a  licence,  it  was  held  that  the 
KicoLLs       plaintiff  might  prove  a  trespass    not    covered  by    the 
Bastard.       licence. 

Parke,  B. — You  might  have  applied*  that  case,  if  a 
cow  had  been  fraudulently  sold ;  then  you  might  fairly 
have  said,  this  is  the  cow,  and  the  plaintiff  ought  to  have 
new  assigned.  But  there  was  no  cow  at  all  sold ;  it  is 
clear,  therefore,  your  plea  was  not  sustained.  There 
would  have  been  no  confusion  if  that  had  been  done 
which  ought  to  have  been  done — that  is,  if  all  the  articles 
claimed,  except  the  cow,  had  been  struck  out  of  the  de- 
claration. But  when  the  case  is  properly  considered,  it 
comes  just  to  the  same  thing;  the  effect  of  the  particular 
is  in  substance  to  restrict  the  issue  to  the  cow.  The  whole 
defence  stated  in  the  last  plea  would,  in  truth,  have  been 
admissible  under  the  second ;  the  plea  of  no  property  in 
the  plaintiff,  means  no  property  as  against  the  defen- 
dant, which  the  plaintiff  could  not  have  if  the  sale  was 
fraudulent. 

Alderson  and  Gurney,  Bs.,  concurred. 

Rule  absolute. 

Fraser  appeared  to  argue  in  support  of  the  rule. 

(a)  11  East,  451. 
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Exch.  of  PUat, 
18S5. 


HuGHBS  o.  Hughes. 
JL  RESPASS  for  breaking  and  entering  the  plaintiflfB  since  the  rules 

af  If  T  A  WilL 

close,  and  with  pi^s  consuming  and  spoiling  his  barley  4,  on  not  gaiity 
and  potatoes  being  therein.  Plea,  not  guilty.  At  the  JJI^f^. '"/.*"*' 
trial,  at  the  last  Carnarvon  Assizes,  the  jury  found  a  ver-  r^g**  thepiain- 

dff  It  entitled  to 

diet  for  the  plaintiff,  damages  ISs.     The  Master  having  fuU  coits, 
taxed  the  plaintiff  his  fuU  costs,  Welsby  obtained  a  rule  l^^^'Ifl^^.n''' 
to  show  cause  why  he  should  not  review  his  taxation,  and  ^^'-  ^amages, 

^  '  and  the  Judge 

allow  the  plaintiff  no  more  costs  than  damages.  does  not  certify. 

t7.  Jervis  shewed  cause,  and  contended  that  the  effect 
of  the  new  rules  as  to  pleading  in  trespass  was  to  entitle 
the  plaintiff  to  full  costs.  The  rule  of  H.  T.  ^WiU.  4, 
title  Trespass,  provides  that  the  plea  of  not  guilty,  in  tres- 
pass quare  clausum  /regit,  **  shall  operate  as  a  denial 
that  the  defendant  committed  the  trespass  alleged  in  the 
place  named,  but  not  as  a  denial  of  the  plaintiff's  posses- 
sion or  right  of  possession  of  that  place,  which,  if  intended 
to  be  denied,  must  be  traversed  specially."  The  title  or 
freehold,  therefore,  cannot  now  by  possibility  come  in 
question  under  the  plea  of  not  guilty;  and  the  plaintiff  is 
consequently,  according  to  all  the  cases,  entitled  to  his 
full  costs,  it  being  a  case  in  which  the  Judge  cannot  cer- 
tify under  the  stat  of  22  &  23  Car.  2,  c.  9  (a). 

Welsby,  eanird. — If  the  rule  is  to  be  so  construed,  it 
amounts  to  a  virtual  repeal  of  the  statute  of  Charles  2  in 
cases  of  trespass  to  real  property ;  for  in  every  case  it 
must  appear  by  the  record,  either  that  the  title  of  free- 
hold did  come  in  question,  or  that  it  could  not  come  in 
question ;  in  either  of  which  cases  the  statute,  according 
to  the  cases,  does  not  apply.     [Parke,  B. — ^There  is  one 

(a)  Extended  to  Wales  by  the  11  &  12  WiU.  3,  c.  9. 
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AreA.  rfpieoi,  case  ID  which  it  might  be  a  matter  of  doubt  whether  the 
freehold  came  in  question — where  there  was  a  plea  that 
the  close  was  not  the  close  of  the  plaintiff.]  The  effect 
of  such  a  plea  would  be  defined  by  a  judicial  decision^  as 
soon  as  the  point  arose.  No  power  is  given  to  the  Judges 
by  the  3  &  4  Will.  4,  c.  4S,  to  repeal  former  acts  of  Par- 
liament; and  if  it  was,  the  new  rules  contain  no  reference 
to  the  statute  of  Charles^  or  to  the  subject  of  costs  at  alL 
The  decisions  on  that  statute  have  been  long  considered 
to  be  a  deviation  from  its  letter  and  meaning;  and  if  the 
Court  extend  them  to  take  in  such  a  case  as  the  present^ 
all  the  mischief  will  be  let  in  which  the  statute  was  in- 
tended to  remedy. 

Parke,  B. — ^I  quite  agree  in  that  observation.  But 
the  only  question  is,  whether  we  can  depart  from  the 
courseof  the  modem  decisions;  and  although  it  has  iie- 
quently  been  regretted  that  the  terms  of  the  statute  were 
ao  far  deviated  from,  the  Courts  have  never  felt  themselves 
at  liberty  to  return  to  them;  we  must,  therefore,  now 
abide  by  those  decisions.  From  them  it  follows,  that  if 
it  appears  from  the  pleadings  that  the  freehold  cannot 
oome  in  question,  the  statute  does  not  apply.  Formerly, 
the  freehold  might  have  come  in  question  on  the  plea  of 
not  guilty ;  since  the  new  rules,  it  cannot  The  plaintiff^ 
consequently,  is  entitied  to  full  costs,  just  as  he  would 
have  been  before  the  new  rules  on  a  plea  of  licence,  or 
any  other  that  did  not  bring  the  tide  or  freehold  in  question. 

Alderson  and  Gurney,  Bs.,  concurred. 

Rule  discharged  (a). 


{a)  In  •  case  of  Smiih  v.  £A- 
wardt,  in  this  term,  the  Goort  of 
King's  Bench  decided,  that  where 
it  appears  by  the  pleadings,  since 
the  new  niles,  that  the  freehold 
cannot   come   in   question,  and 


therefore  that  the  case  is  taken 
out  of  the  BUtute  of  CAoriet,  it  Is 
then  brought  within  the  43  Elii. 
c.  6,  and  the  Judge  may  certify  to 
deprke  the  plaintiff  of  costs. 
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BMdL  of  PkaSt 
1835. 

LssTER,  Assignee  of  Mackay,  an  Insolvent  DebtoFi 
«.  Lazarus. 

X  HIS  was  an  action  for  an  attorney's  bill,  tried  before  The  anignee  of 

the  under-sheriff  of  Surrey,  when  there  was  a  verdict  for  attoraey^Md 

the  plaintiff  for  41. 10s.    The  only  question  was,  whether  yu  ^"^*]^',,* 

a  proper  bill  had  been  delivered  according  to  the  statute,  the  attorney, 

the  name  of  the  Court  in  which  the  business  was  done  busineae  done 

not  being  stated.    It  appeared  that  the  name  of  the  Court  ^^xh™\iame  of 

was  not  entered  in  the  insolvent's  books.    The  defendant,  the  Coun  in 

_  which  the  busi- 

on  being  arrested,  was  brought  in  custody  to  the  Exche*  nessitdoneii 
guer  office  to  put  in  bail.  Mansel  had  obtained  a  rule  |^3/^!jf,^^ 
nisi  for  a  new  trial,  on  the  above  ground ;  against  which     f-  ^»  tobesuted 

'  o  »      o  In  ^  attorney** 

bUl  deUvered 

Mahon  shewed  cause. — ^It  is  impossible  that  the  defend-  ^/^^^,' by 
ant  could  have  been  misled  by  the  omission,  because,  being  ^\\  ^^l'^' 
brought  to  the  Exchequer  office  to  put  in  bail,  he  must 
have  known  that  the  business  was  done  in  this  Court. 
But  a  party  suing  as  an  assignee  need  not  deliver  a  bill 
at  all  under  the  2  Geo.  S,  c.  S3,  s.  23.  An  assignee,  act- 
ing for  the  benefit  of  creditors,  stands  in  the  same  condi- 
tion as  an  executor  or  administrator,  who,  as  it  has  been 
repeatedly  decided,  need  not  deliver  a  bill :  Penean  v. 
Johnson  {a).  Neither  are  parties  to  the  contract;  both 
sue  for  the  benefit  of  creditors,  and  for  the  purpose  of 
marshalling  the  assets.  [Alderson,  B.— Do  you  know  of 
any  provision  in  the  insolvent  acts  by  which  an  assignee 
can  compel  an  insolvent  attorney  to  deliver  a  bill?  Be* 
cause,  if  he  cannot  compel  him,  and  cannot  sue'  without 
a  bill  bemg  delivered,  he  is  disabled  from  suing  at  all.] 

(a)  4  Taunt.  724.    That  case;  Bnt  see  Andr.  276;  1  Barnard, 

however,  only  decided  that  an  at-  433;  Chappie  v.  C/tflpfnan,  Barnes, 

tomey's  bill  might  (inC.P.)  be  122;  Griffiths  y,  Squire,C9^Vn^c, 

referred  for  taxation,  though  it  G.  P.  68 ;  Barrett  y.  itfbtf,  1  Carr. 

was  his  executor  who  sued  on  it.  &  P.  3. 
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JBnk.  afPUtu,  There  is  no  such  provision.  Then^  the  assignee  could  not 
supply  the  name  of  a  Court,  which  he  did  not  find  in  the 
insolvent's  books ;  nor  is  there  any  way  of  eliciting  in  what 
Court  the  business  was  done,  unless  the  question  happens 
to  be  asked  of  the  insolvent  on  his  examination.  The 
statute  itself  says  nothing  about  the  name  of  the  Court. 
[AldersonfB. — If  there  must  be  a  bill  delivered,  signed  by 
the  attorney,  it  puts  it  in  his  power  to  enable  his  assignee 
to  sue  or  not.]    The  Court  here  called  on 

Mansel,  in  support  of  the  rule. — The  Insolvent  Act 
gives  the  largest  powers  of  compelling  a  disclosure  of  the 
insolvent's  property.  It  was  competent  to  the  commis- 
sioners to  have  required  a  full  account  as  to  this  claim. 
Even  if  the  delivery  of  a  bill  was  not  necessary  under  the 
2  Geo.  2,  C.23,  it  was  under  the  SJac.  1,  c.  7,  which  re- 
quires that  all  attorneys  shall  give  a  true  bill  to  their 
masters  or  clients,  of  all  charges  concerning  the  suits  they 
have  for  them,  subscribed  with  their  own  hand  and  name, 
before  they  shall  charge  their  clients  with  any  fees  or 
charges.  Until  a  bill  had  been  delivered  pursuant  to  this 
provision,  no  perfect  debt  accrued  to  the  attorney.  Now, 
all  that  passes  to  the  assignee  is,  the  rights  which  were  in 
the  insolvent  at  the  time  of  the  assignment.  There  not 
being  at  that  time  a  perfect  debt,  the  right  must  be  per- 
fected by  the  assignee  strictly  according  to  the  provisions 
of  the  statute.  The  client  b  no  party  to  the  proceedings 
under  the  Insolvent  Act;  his  rights,  derived  from  the 
legislature,  are  paramount  to  any  rights  as  between  the 
insolvent  and  his  assignee.  The  case  of  executors  is  quite 
different ;  they  cannot  obtain  the  signature  of  th^  party 
after  his  death,  and  can  only  make  out  the  bill  from  hb 
books  and  papers.  [Parkcs  B. — Your  construction  of  the 
statute  of  James  applies  quite  as  much  to  executors  as 
assignees,  because  you  say  there  is  no  perfect  debt  till 
the  delivery  of  the  bill.    AUersan,  B. — So  that  if  an 
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attorney  happens  to  die  without  having  delivered  bis  bill,  ^^,^f^^' 
his  executors  have  no  claim  for  the  money.]  The  law 
views  the  act  of  God  and  the  act  of  man  in  an  essentially 
different  light.  Here  the  plaintiff  got  the  bill  signed  in 
fact  by  the  insolvent,  thereby  at  once  negativing  the  im« 
possibility. 

Parke,  B. — It  seems  to  me  that  this  case  falls  within 
the  same  principle  as  the  case  of  an  executor  or  adminis- 
trator, and  that  the  statute  imposes  only  a  personal  prohi- 
bition on  the  attorney  himself*  That  is  the  ground  on 
which  it  has  been  held  not  to  extend  to  executors ;  the 
case  of  an  assignee  is  just  as  much  within  that  distinc- 
tion ;  and  I  am  of  opinion  that  he  is  not  required  to  de- 
liver a  bill  under  the  statute.  But  Mr.  Mansel  argues, 
that  no  debt  at  all  accrued  to  the  attorney,  on  the  true 
construction  of  the  statute  of  James  1,  until  the  delivery 
of  a  bill ;  and  that  the  provisions  of  that  statute  difier  in 
this  respect  from  those  of  the  2  Oeo.  S.  If  that  were  so, 
executors  and  administrators  could  not  sue  for  a  bill  due 
to  their  testator ;  but  I  am  clearly  of  opinion,  that  such 
is  not  the  true  construction  of  the  act,  but  that  it  only 
operates  to  prevent  the  party  from  suing  for  the  debt, 
until  he  shall  have  complied  with  its  provisions.  But  even 
if  that  were  otherwise,  there  is  enough  here  to  satisfy  the 
statute  of  James,  which  requires  no  more  than  the  deli- 
very of  a  bill  signed  by  the  attorney.  The  objection  here 
arises  on  the  statute  of  Oeo.  2,  which  requires  the  deli- 
very, a  month  before  action  brought,  .of  such  a  bill  as 
shall  enable  the  party  charged  to  apply  to  the  Court  in 
which  the  greatest  part  of  the  business  shall  have  been 
done,  to  have  it  taxed.  Such  being  the  object  of  that 
statute,  the  statement  of  the  Court  may  be  a  necessary 
part  of  the  bill.  Under  the  statute  of  JameSy  therefore, 
a  sufficient  bill  has  been  delivered;  so  that  there  was 
clearly  a  debt  under  that  statute,  which  was  assignable  to 
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Sxeh.  rf  Pkoit  and  recoverable  by  the  assignee ;  although  I  ahoiild  have 
^  held  without  difficulty  that  there  waa  a  suflSdent  debt 
Lester  before  the  delivery  of  the  bilL  Then  does  the  statute  of 
Lazaros.  ^^'  ^  ^P^y  ^^  ^®  ^^^  <^f  ^^  assignee  ?  It  clearly  doeg 
not  to  executors;  and  that  on  the  ground  that  it  imposes 
only  a  personal  prohibition,  and  that  otherwise  they  would 
lose  the  debt,  since  they  are  under  a  physical  impossibi- 
lity of  doing  what  the  statute  requires.  For  the  same 
reason  it  ought  not  to  extend  to  assignees,  who,  though 
they  are  not  under  a  physical  impossibility  of  obtaining 
the  signature  of  the  attorney  himself,  would  nevertheless 
be  placed  m  a  great  difficulty,  which  often  they  could  not 
surmount;  as,  if  the  attorney  had  committed  an  act  of 
bankruptcy  by  going  out  of  the  realm,  and  other  cases 
that  might  be  referred  to ;  and  it  would  in  all  cases  be 
left  at  the  option  of  the  insolvent  whether  the  debt  should 
be  recoverable  or  not.  The  case  falls,  therefore,  within 
the  same  principle  as  that  of  executors ;  and  it  comes  to 
this,  that  it  is  unnecessary  to  decide  whether  this  was  a 
sufficient  bill  or  not.  If  it  is  sufficient,  all  is  done  that 
the  statute  requires ;  if  it  is  insufficient,  then  I  think  no 
delivery  of  a  bill  is  required  by  the  statute  at  all. 

BoLLAND,  B. — ^I  am  of  the  same  opinion.  Any  other 
interpretation  would  be  productive  of  very  great  injustice 
to  creditors,  inasmuch  as  it  would  be  putting  them  to  the 
risk  of  losing  the  debt,  because  the  insolvent  has  not  at 
the  time  done  that  which  they  have  no  power  of  compell* 
ing  him  to  do. 

Alderbon,  B. — I  am  of  the  same  opinion.  I  am  by 
no  means  prepared  to  say  that  this  is  not  a  sufficient  biO 
within  the  2  Geo.  2.  I  do  not  at  present  see  the  necessity 
for  stating  the  Court  in  which  the  business  was  done ;  it 
is  not  expressly  required  by  the  statute,  and  can  only  be 
necessary  by  implication  from  the  provision  as  to  the  ap- 
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plication  to  be  made  to  the  Court  for  taxation  of  the  bill. 
But  why  may  not  the  fact  in  what  Court  the  buainess  was 
done  be  ascertained  by  evidence  extrinsic  of  the  bill 
itself?  On  the  other  points,  which  have  been  so  fully 
gone  into  by  my  Brother  Patke^  it  is  unnecessary  for  me 
to  say  more  than  that  I  entirely  concur  in  all  he  has  stated. 


MM€^rf  Pleat, 


GuRMBY,  B. — I  am  not  at  all  prepared  to  say,  that  if 
this  were  an  action  by  the  attorney  himself,  this  motion 
ought  to  succeed;  but  I  am  clearly  of  opinion,  that  the 
statute  imposes  only  a  personal  prohibition. 

Parks,  B.,  afterwards  added, — ^Perhaps  the  more  ex- 
tensive language  of  the  statute  of  James  might  operate  to 
preclude  an  attorney,  not  only  from  suing  for,  but  also 
from  seiiing  off  the  amount  of  the  bill  unless  delivered. 
It  has  been  held,  that  the  2  Geo.  2  applies  only  to  the 
case  of  attorneys  suing  as  plaintiffs. 

Rule  discharged,  with  costs. 


Attorney-General  v.  Greaves. 

X  HIS  was  an  information  founded  on  the  8  &  4  fFUl.  4, 
c.  53,  s.  44,  charging  the  defendant  with  assisting  and 
being  otherwise  concerned  in  unshipping  from  a  certain 
vessel  divers  goods,  to  wit,  2196  lbs.  weight  of  foreign 
nux  vomica,  of  the  value  of  284^  &.,  and  16S6lbs.  weight 
of  foreign  coculus  indicus,  of  the  value  of  210L  8s»  SA, 
the  said  nux  vomica  and  coculus  indicus  being  liable  to 
the  duties  of  customs,  the  said  duties  of  customs  for  the 


without  payraeat  of  duty,  mnd  the  defendant  may  be  charged  with  having  been 
unshipping)  the  duties  not  having  been  first  paid  or  secured ;  although  it  appear 
fact  imported  from  a  place  to  which  the  prohibition  applies. 


Goods,  the  im- 
portation of 
which  is  prohi- 
bited when 
oommg  from 
particular 
places,  may,  un- 
der the  8  ft  4 
Witt.  4,  c.  53, 
s.  80,  be  de- 
scribed in  an 
information  for 
penalties  as 
goods  liable  to 
and  unshipped 
concerned  in  the 
that  they  were  in 


VOL.  IK 
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*****  9L%^^^*  ^*™^  "°^  having  been  first  paid  or  secured,  contrary  &c. 
At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings 
after  Trinity  Term,  the  foUowing  appeared  to  be  the 
facts  of  the  case : — 

On  the  8th  of  August,  18S4,  the  ship  Earl  Clancariy 
was  entered  at  the  Custom  House,  from  Rotterdam^ 
having  on  board  thirty-four  bales  directed  to  the  defen- 
dant, described  in  the  Custom  House  report  as  **  contents 
unknown,  consigned  to  order."  On  the  same  day  the  de- 
fendant applied  for  the  goods,  and  passed  an  entry  and 
paid  duty  for  them,  agreeably  to  the  forms  required  at  the 
Custom  House,  as  bay  berries.  On  the  11th  otAugusi, 
the  bales  were  landed  under  the  inspection  of  the  landing 
waiter;  and  were  about  to  be  weighed  for  the  purpose  of 
ascertaining  the  amount  of  duty^  when  one  of  the  bags 
burst,  and  was  found  to  contain,  together  with  the  bay 
berries,  a  quantity  of  nux  vomica  and  coculus  indicus; 
and  the  other  bales  being  subsequently  examined,  twenty 
of  them  were  found  to  be  filled  with  nux  vomica  and 
coculus  indicus.  The  duty  on  bay  berries  is  Us.  the  ewt., 
on  nux  vomica  and  coculus  indicus  2s.  6d.  the  lb.  It  was 
admitted  that  both  of  the  latter  articles  are  the  produce 
of  tropical  climates.  The  counsel  for  the  defendant 
thereupon  objected,  that,  inasmuch  as  by  the  Navigation 
Act,  8  &  4  WilL  4,  c.  54,  s.  3,  goods,  the  produce  of 
Asia,  Africa,  or  America,  were  prohibited  (with  certain 
exceptions  not  applying  to  the  present  case),  to  be  im- 
ported from  Europe  into  the  United  Kingdom  to  be  used 
therein ;  the  goods  in  question,  coming  from  Rotterdam 
for  home  consumption,  were,  under  the  circumstances, 
goods  absolutely  prohibited  to  be  imported,  and  on  which 
no  duty  would  be  payable ;  and  therefore  the  defendant 
could  not  properly  be  charged  with  having  unshipped 
them,  **  the  duties  for  the  same  not  having  been  first  paid 
or  secured;**   and  they   cited  the  Atlomet/'General  v. 
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Key(a)f  as  an  authority  for  this  position.  For  the  Crown,  Ejcck.  0/  Pim, 
the  80th  section  of  the  3  &  4  Witt.  4»  c.  53,  was  relied  '^^' 
on;  by  which  it  is  provided, ''  that  all  goods,  the  impor- 
tation of  which  is  in  any  way  restricted,  which  are  of  a 
description  admissible  to  duty,  and  which  shall  be  found 
and  seized  in  the  United  Kingdom  under  any  law  relating 
to  the  customs  or  excise,  shall,  for  the  purpose  of  pro- 
ceeding for  the  forfeiture  of  them,  or  for  any  penalty  in- 
curred in  respect  of  them,  be  described  in  any  information 
exhibited  on  account  of  such  penalty  or  forfeiture,  as 
goods  liable  to  and  unshipped  without  payment  of  duties." 
The  Lord  Chief  Baron  inclined  to  the  opinion  that  the 
offence  was  misdescribed  in  the  information,  but  reserved 
the  point ;  and  other  evidence  having  been  given  for  the 
purpose  of  shewing  the  defendant's  guilty  knowledge  of 
the  fraudulent  importation,  the  jury  found  a  verdict  for 
the  Crown,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him.  A  rule  having  been  'obtained 
accordingly, 

The  SoUcitor^General,  Tancred,  and  Kaye,  shewed 
cause. — The  goods  in  question  were  rightly  described  in 
the  information,  and  did  not  fall  within  the  meaning  of 
prohibited  goods,  in  the  sense  in  .which  that  term  is  used 
in  the  acts  relating  to  the  customs;  but  of  goods  the  im- 
portation of  which  is  restricted.  As  such,  they  were  pro- 
perly described,  under  (he  provision  of  the  3  &  4  Will. 
4,  c.  53,  s.  30,  as  goods  liable  and  unshipped  without 
payment  of  duty.  Prohibited  goods  are  a  class  well  known 
to  the  revenue  laws,  and  entirely  different  from  those,  the 
importation  of  which  is  restricted  when  coming  from  a 
particular  place,  or  being  the  growth  of  a  particular  cli- 
mate.    By  the  58th  section  of  the  3  &  4  Will.  4f,  c.  52, 

(a)  1  €.&  J.  159  ;  2 C.  &  J.  2,  on  error. 
xxS 
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Exek.  of  pum,  (the  Customs  Regulation  Act),  it  is  enacted,  that  the 
several  sorts  of  goods  enumerated  or  described  in  the 
table  following,  denominated  ''  A  Table  of  Prohibitions 
and  Restrictions  Inwards,''  shall  either  be  absolutely  pro^ 
hibited  to  be  imported,  or  shall  be  imported  only  under 
the  restrictions  mentioned  in  such  table,  according  to  the 
several  sorts  of  such  goods  as  are  respectively  set  forth 
therein.  Then  follow  two  lists,  the  first  of  goods  abso* 
lutely  prohibited  to  be  imported,  the  second  of  goods 
subject  to  certain  restrictions  on  importation;  in  neither 
of  which,  however,  coculus  indicus  or  nux  vomica  is  to  be 
found.  But  they  are  clearly  not  goods  absolutely  prohi- 
bited in  their  oum  nature^  because  a  duty  of  S#.  6tf.  a  <k  is 
imposed  upon  them  on  importation;  and,  although  the 
importation  of  them  from  the  place  from  which  these 
goods  in  fact  came  is  prohibited,  yet  they  fall  within  the 
provision  of  the  3  &  4  Will.  4,  c.  68,  s.  SO.  That  section 
was  enacted  in  place  of  the  proviso  contained  in  the  6 
Geo.  4,  c.  107,  s.  128,  which  was  in  force  at  the  time 
when  the  case  of  the  Attomey-Oeneralr.  Key  was  decided, 
and  which  provided,  **  that  all  goods,  the  importation  of 
which  was  in  any  way  restricted,  either  on  account  of  the 
packages,  or  the  place  from  whence  the  same  should  be 
brought,  or  otherwise,  should  be  deemed  and  taken  to  be 
prohibited  goods;  and  that  if  any  such  goods  should  be 
imported  into  the  United  Kingdom  other  than  to  be 
legally  deposited  or  warehoused  for  exportation,  the  same 
should  be  forfeited."  [Alderson,  B. — ^That  provision 
might  be  for  the  purpose  of  forfeiture,  not  for  the  pur- 
pose of  description — that  they  might  be/of^7^  as  such.] 
The  Court  held,  in  the  Attomey-General  r.  Key,  that  it 
could  not  be  confined  to  that  narrow  construction,  but 
imposed  upon  the  Crown  the  necessity  of  describing  such 
goods  as  prohibited  goods.  [Lord  Abinger,  C.  B. — They 
were  not  liable  to  the  payment  of  duties,  under  the  cir- 
cumstances, but  liable  to  forfeiture.]    They  were  spirits, 
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on  which  an  actual  duty  was  imposed ;  but  the  judgment  £'«*•  rf  Pieoi, 
proceeded  upon  the  ground  that,  although  they  were,  in 
fact«  goods  liable  to  duty,  yet,  as  the  statute  had  in  terms 
declared  that  they  should  be  deemed  and  taken  to  be 
prohibited  goods,  they  must  be  so  charged.  In  the 
Atiometf»Generalv.Jewers  (a),  which  was  cited  in  that  case, 
and  which  was  an  action  of  debt  for  duties,  it  was  objected, 
as  to  part  of  the  goods,  vis.  the  French  wines  coming  from 
HoUandf  that  they  were  prohibited  and  forfeited,  and  so 
no  duties  were  payable.  But,  per  Lord  Chief  Baron 
PengeUif,  '*  this  is  not  an  absolute  prohibition,  but  a  pro- 
hibition sub  fnodo,  as  in  case  of  brandies  had  been  re- 
solved since  the  case  of  Doe,  qui  tarn,  v.  Cooper f  M$ch» 
2  Oeorge**'  The  same  argument  did  not  prevail  in  the 
Attorney-General  v.  Key,  by  reason  of  the  proviso  in  the 
6  Geo.  4,  c.  107,  s.  128.  The  S  &  4  Will.  4,  c.  52,  s. 
ISS,  is  in  the  same  terms  as  the  6  Geo.  4,  c.  107,  s.  Il28^ 
except  that  the  proviso  is  omitted.  By  that  omission,  the 
whole  force  of  the  argument  on  which  the  decision  in  the 
Atiometf  General  v.  Key  was  rested,  and  the  authority  of 
the  Attorney-General  v.  Jewers  was  resisted,  falls  to  the 
ground ;  and  if  the  question  rested  merely  on  the  absence 
of  that  proviso,  the  present  objection  would  be  sufficiently 
answered.  But  the  provision  of  the  S  &  S  fVill.  4,  c.  84, 
8. 30, — re*enacted in  the3 & 4  Will. 4,  c.  53,  s.  30, — which 
was  evidently  introduced  in  consequence  of  the  decision 
in  the  Attorney»General  v.  Key,  meets  the  very  diffi- 
culty, and  places  the  question  beyond  doubt.  That 
clause  is  framed  for  the  benefit  of  defendants,  so  as  to 
make  the  description  most  easily  liable  to  the  apprehen- 
sion of  the  party  charged.  The  case  of  the  Attorney^ 
General  y.  Tomsett  (fr)  b  adirect  authority  against  the  de-> 
fendant.  The  importation  of  silk^  of  the  description  there 
charged,  was  illegal  just  in  the  same  way  as  the  importation 

(a)  Bunb.  225.  [h)  Ante,  170. 
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Exch.  of  Pkat^  of  coculus  indicus  from  Holland  is  illegal ;  and  the  present 
objection  was  taken  at  NiH  Prius,  and  overruled^  but  was 
made  no  ground. of  the  motion  for  a  new  trial.  These^  in 
their  nature,  are  customable  goods ;  it  was  only  by  the  force, 
of  the  proviso  in  the  repealed  act  that  they  were  made 
otherwise  for  the  purpose  of  proceeding  for  the  penalties; 
by  the  repeal  of  that  provisOi  they  relapsed  into  their  na* 
tural  state ;  but  even  if  that  were  otherwise,  the  direct 
enactment  of  the  S  &  4  Will.  4,  c.  58,  s.  30,  enables  the 
Crown  to  describe  them  as  they  are  described  in  this  in- 
formation. 

But  there  are  also  several  ways  in  which  the  importa- 
tion of  such  goods  might  be  allowable  from  Europe.  For 
instance,  if  they  had  been  brought  in  a  British  ship  from 
a  tropical  climate,  and  then  exported  to  Holland,  they 
might  be  re-imported  from  Holland  without  incurring  any 
,  penalty,  by  means  of  a  bill  of  store,  under  the  provisions 
of  the  S  &  4  WiU.  4,  c.  d2,  s.  38.  They  would,  in  such 
case,  be  liable  to  duly,  but  would  come  directly  within  the 
terms  of  the  information,  as  imported  without  the  payment 
of  duty*  That  may,  for  aught  that  appears,  have  been 
the  case  in  the  present  instance. 

J,  Jervis  and  fVelsby,  for  the  defendant. — With  re- 
spect to  the  last  argument,  even  if  there  were  any  founda- 
tion for  it  in  the  facts  of  the  present  case,  it  is  sufficiently 
answered  by  referring  to  the  provbion  in  the  34th  section 
of  the  same  act,  which  requires  that  the  consignee  or  pro- 
prietor of  the  goods  shall  subscribe  a  declaration  on  the 
bill  of  store  to  the  identity  of  the  goods  so  exported  and 
returned,  and  the  continuance  of  the  property  in  the  same 
person,  in  default  of  which  they  are  to  be  deemed  foreign 
goods,  and  imported  for  the  first  time. 

Then,  as  to  the  main  question.  The  argument  on  the 
other  side  has  throughout  fallen  into  the  error  of  con- 
founding the  description  of  the  goods  in  the  information, 
with  the  description  of  the  offence  charged.    The  clause 


MICHAELMAS  TBRM,  6  WILL.  IV.  675 

on  which  the  infonnation  is  founded  contemplates  two  Bxch.  ef  PUat, 
classes  of  cases  only:  Jirsit  the  unshipping,  &&,  of  prohi" 
bited  goods ;  and  secondly^  of  customable  goods.  Each 
of  these  is  admitted  to  form  a  distinct  class  known  to  the 
laws  of  customs.  There  is  also  a  third  class,  which  is  de- 
scribed by  the  title  of  restricted  goods,  and  is  provided  for, 
not  by  that  clause,  but  by  the  S  &  4  Will,  .4,  c.  53,  s.  30. 
But  the  goods  in  respect  of  which  this  offence  is  charged 
were  not  restricted,  but  prohibited  goods.  It  is  said  they 
cannot  be  so,  because  they  are  of  a  description  on  which  a 
duty  is  imposed.  But  in  the  list  of  goods  absolutely  pro- 
hibited to  be  imported,  in  s.  58  of  the  Regulation  Act,  there 
are  to  be  found  several,  e.  g.  clocks,  beef,  fish,  &c.,  which 
are  found  also  in  the  table  of  duties.  The  argument 
drawn  from  the  enumeration  of  coculus  indicus  and  nux 
vomica  in  the  table  of  duties  has  therefore  no  weight:  but, 
being  imported  from  Europe^  they  are  absolutely  inad- 
missible to  duty.  The  60th  section  of  the  Regulation 
Act  directly  enacts^  that  if  by  reason  of  the  sort  of  any 
goods,  or  the  place  from  whence,  or  the  country  or  navi* 
gation  of  the  ship  in  which  they  have  been  imported, 
they  be  such,  or  be  so  imported,  as  that  they  may  not  be 
used  in  the  United  Kingdom^  they  shall  not  be  entered 
except  to  be  warehoused,  and  it  shall  be  declared  upon 
the  entry  that  they  are  entered  to  be  warehoused  for  ex- 
portation only.  The  commissioners,  therefore,  have  no 
power,  in  such  a  case  as  the  present,  to  remit  the  penalty, 
and  allow  the  goods  to  come  in  for  tiome  consumption;  so 
that  imder  no  conceivable  circumstances  can  a  duty  be 
payable  on  these  goods.  Then,  what  is  the  effect  of  the 
3  &  4  IVilL  4,  c.  53,  s.  30!  Two  things  are  requisite  in 
order  to  make  it  applicable ;  first,  the  goods  must  be  r^- 
strUfted  goods,  that  is  to  say,  goods  mentioned  in  the 
table  of  restrictions,  which  these  are  not;  and,  secondly, 
they  must  be  goods  admissible  on  payment  of  duty,  which 
it  has  been  shewn  that  these  are  not.    Restricted  goods 
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EMk  ^  Pko$,  may,  at  the  option  of  the  connnissioners,  be  admitted  to 
duty,  and  may  accordingly  be  described  as  goods  admissi- 
ble to  duty;  prohibited  goods,  whatsoever  the  ground  of 
the  prohibition,  cannot.  In  respect  of  them,  therefore, 
no  penalty  can  be  incurred  for  importing  them  without 
payment  of  duty,  which  b  the  offence  diarged  against 
fiiis . defendant.  •  A  mere  provision  as  to  the  mode  of  de- 
scribing the  gooiis  cannot  alter  the  nature  or  character  of 
the  offence. 

The  case  of  the  Attomey^General  v.  Tomsett  isnot  an 
authority  against  the  defendant  In  the  first  pUce,  it  was 
ruled  without  a  reference  to  all  the  clauses  bearing  on  the 
question ;  and  the  ruling  was  acquiesced  in  by  the  defen* 
dant's  counsel,  because  it  fell  in  with  what  he  considered 
the  main  ground  of  defence,  via.  that  there  was  there  no 
importation  at  all.  In  die  next  place,  silks,  which  were 
the  subject  of  the  information  in  that  case,  are  in  the 
table  of  restrictions,  and  it  may  be  admitted  that  they  fall 
within  the  80th  section,  without  touching  the  present  ar- 
gument. But,  on  the  other  hand,  the  Attometf^General 
v«  Key  is  strongly  in  favour  of  the  defendant.  The  goods 
in  that  case  were  of  a  description  admissible  to  duty ;  but 
because  the  legislature  had  said,  that,  coming  in  particular 
packages,  they  should  be  '*  deemed  and  taken  to  be"  pro- 
hibited goods,  it  was  held  essential  that  they  should  be  so 
described;  but  in  the  present  case,  there  is  a  positive 
prohibition,  by  the  statute  itself,  on  their  coming  in  at  all. 
Suppose  the  proper  rate  of  duty  bad  been  paid  on  these 
goods,  but  the  Crown,  afterwards  discovering  that  they 
were  imported  from  Rotterdam,  had  chosen  to  proceed 
for  the  penalties,  and  had  described  them  as  liable 
to  the  payment  of  duties,  it  would  have  been  no  defence 
to  shew  the  payment  of  duties;  the  answer  would  have 
been,  that  they  were  prohibited  goods,  not  admissible  to 
duty,  and  that  the  duties  had  been  received  by  mistake. 
Various  clauses  in  the  present  statute  may  be  referred  to 
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to  shew  that  the  legislature  do  not  put  the  same  construe*  Breh.  ^  Pkm, 
tion  on  the  words  '*  deemed  and  taken,"  as  on  die  word 
*'  described."  ThuS|  s.  29  providesi  that  spirits  and  to- 
bacco found  removing  without  a  permit,  shM  primd  facie 
be  deemed  and  taken  to  be  unshipped  without  payment  of 
duty.  So,  by  s.  76,  vessels  or  goods  seised  and  ordered 
to  be  prosecuted,  shall  be  deemed  and  taken  to  be  con- 
demned, unless  the  owner  gives  notice  that  he  intends  to 
claim  them.  The  same  words  occur  in  ss.  77,  9S,  100, 
117,  and  118;  and  in  ss.  119,  120,  ISl,  and  185,  of 
cfiS.  In  the  present  case,  the  ordinary  terms  are  deviated 
from,  and  the  less  extensive  word  *'  described  "  is  alone 
employed. 

It  has  been  said,  that  the  effect  of  s.  30  is,  that  the 
goods  shall,  for  the  purpose  of  the  information,  be  deemed 
to  have  come  from  a  legal  port.  But  that  is  repugnant  to 
s.  48  of  the  Regulation  Act,  which  enacts,  that  no  goods 
shall  be  deemed  to  be  imported  from  any  particular  place, 
unless  they  be  imported  direct  from  such  place,  and  shall 
have  been  there  laden  on  board  the  importing  ship,  either 
kB  the  first  shipment  of  the  goods,  or  after  they  shall  have 
been  actually  landed  at  such  place.  The  goods,  therefore, 
must  he  deemed  to  have  come  from  Rotterdam,  where 
they  were  last  shipped,  and  whence  they  could  not  be 
lawfully  imported  for  hpme  consumption.  lAldereon^  B. — 
If  your  argument  is  well  founded,  there  is  no  clause  what- 
ever directed  against  the  unshipping  of  goods  prohibited 
Mub  modo."]  The  whole  difficulty  is  avoided  by  applying 
the  term  restricted  in  s.  SO  to  the  goods  which  the  statute 
points  out  in  the  table  as  being  restricted,  and  which  are, 
in  fact,  prohibited  sub  mode.  But  in  that  table  no  goods 
are  to  be  found  which  are  prohibited  by  reason  of  the 
place  from  which  they  come.  [Parke,  B. — Is  there  any 
clause  authorising  the  commissioners  to  admit  to  duty 
goods  which  are  restricted  as  imported  from  improper 
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Sxeh.qtPi^f  places  or  in  particular  packages?]     There  is  no  such 
1836.  .  . 

-  provision. 

Att.-Obn. 

OftKAvss.  The  SoUeitoT'Oeneral,  in  reply. — [Lord  Abinger,  C.  B. 
— I  will  put  this  case:  suppose^  after  this  oflence,  you  had 
filed  a  second  information  against  the  defendant,  describing 
the  offence  as  the  unshipping  of  goods  coming  from  Rot* 
terdam^  and  prohibited  to  be  imported  thence,  and  he  had 
pleaded  that  he  had  been  before  convicted^  and  demurred 
to  the  information?]  It  is  submitted  the  demurrer* could 
not  have  been  sustained.  [^Parkct  B. — If  the  argument 
for  the  Crown  is  right/the  consequence,  however  absurd, 
would  certainly  be,  that  an  information  stating  the  offence 
according  to  the  fact  would  be  demurrable;  because,  if 
the  80th  section  applies  to  all  goods  prohibited  sub  modo, 
it  is  imperative  upon  the  Crown  to  describe  the  offence  in 
the  manner  there  pointed  out]  That  is  the  necessary 
consequence  of  every  enactment  which  sajrs  that  one  thin^ 
shall  be  deemed  and  taken,  for  the  purposes  of  the  efiftct* 
ment,  to  be  something  else  than  it  is  in  fact.  But  if  the 
argument  on  the  other  side  be  correct,  the  Crown  must 
be  thrown  into  the  difficulty  of  finding  out  in  every  case, 
however  clear  the  intention  to  defraud  the  revenue,  whe- 
ther the  ship  came  direct  from  Europe  or  from  Asia. 
The  intention  of  s.  30  was  clearly  to  relieve  the  Crown 
from  the  embarrassment  of  going  into  any  such  inquiry. 
If  the  defendant  had  actually  paid  the  duties,  he  would 
be  subjected  to  no  hardship  or  injustice  by  being  after- 
wards  compelled  to  pay  the  penalty  for  the  breach  of  the 
Navigation  Act.  It  is  clear  the  legislature  meant  to  make 
a  distinction  between  goods  prohibited  altogether,  and 
those  prohibited  sub  modo :  but  the  argument  for  the  defen- 
dant in  effect  applies  to  every  article  which  is  the  subject 
of  restriction,  for  they  all  become  prohibited  when  the 
clauses  of  restriction  apply  to  them.  Then  s.  80  is  made 
inoperative  altogether. 
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Lord  Abikoer,  C.  B.— The  Court  cannot  but  regret  &rc*.|M»fe«, 
that,  in  a  case  of  this  kind,  likely  to  be  of  such  great  im-  >  ^  ./ 
portance  and  frequent  occurrence,  there  had  not  been  Att.-Gex. 
somewhat  more  pains  bestowed  on  the  act  of  Parliament,  orbavbs. 
I  have  no  doubt,  on  full  consideration  of  the  case,  that 
the  Solicitor-General  is  right;  that  the  legislature  really 
meant  that  the  offence  should  be  so  described;  and 
if  the  words  of  the  clause  had  been  somewhat  different, 
there  would  have  been  undoubtedly  no  ambiguity  upon 
them, — if  they  had  stated  that  the  offence  should  be  de- 
scribed in  that  manner;  but  the  ambiguity  arises  from 
saying  that  the  goods  shall  be  so  described.  Looking, 
however,  at  the  whole  clause  together,  it  appears  to  me 
that  the  intention  was  that  they  shall  be  so  described  for^ 
the  purpose  of  recovering  ike  penalty.  The  legisla- 
ture evidently  meant  to  avoid  the  inconvenience  which 
had  resulted  from  the  former  decision,  which  I  do 
not  at  all  impugn.  The  act  of  Parliament  had  stated> 
the. way  in  which  goods,  under  such  circumstances, 
should  be  described;  and  I  am  not  at  all  disposed  to 
quarrel  with  the  doctrine  there  laid  down,  that,  by  force 
of  the  terms  of  that  act  of  Parliament,  they  were  brought 
under  the  title  of  prohibited  goods,  and  therefore  the 
Crown  could  not  aver,  against  the  act  of  Parliament,  that 
they  were  not  prohibited.  •  By  this  act  that  difficulty  is  re- 
moved ;  it  says,  that  goods  which  were  within  a  certain 
predicament  shall  be  described  as  goods  liable  to  the 
payment  of  duty,  for  the  purpose  of  recovering  the  pe- 
nalty ;  and  I  think  the  object  of  the  legislature  was  to  say, 
that  the  mode  of  information  shall  be  the  same  as  if  the 
goods  had  been  imported  without  payment  of  duty.  That 
is  the  short  ground  on  which  I  think  this  objection  fails. 
It  has  been  very  ingeniously  argued,  and  I  was  staggered 
a  good  deal  in  the  course  of  the  argument.  I  do  not  wish 
now  to  explain  my  impression  of  the  different  clauses,  lest 
I  should  put  a  wrong  construction  on  them,  which  one 
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Bjteh.  of  Pleat,  had  rather  not  do.  It  appears  to  me,. substantially » that 
the  information  is  correct^  and  that  the  defendant  could 
not  meet  that  charge  by  saying  that  he  had  imported  the 
goods  from  Botierdam.  On  that  short  ground  I  think 
that  the  objection  faik,  and  that  the  Crown  is  entitled  to 
sustain  this  Terdict. 

Parke,  B. — ^I  am  of  the  same  opinion,  that  the  Crown 
is  entitled  to.  sustain  the  verdict.  This  information  is 
founded  on  the  S  &  4  Will*  4,  c.  53,  s.  44,  which  imposed 
a  penalty  on  any  person  who  should  ''  assist  or  be  other-* 
wise  concerned  in  the  unshipping  of  any  goods  which  are 
prohibited  to  be  imported  into  the  United  Kingdom,  or 
into  the  Isle  of  Man^  or  the  duties  for  which  have  not 
been  paid  or  secured,  or  who  shall  knowingly  harbour^ 
keep,  or  conceal,  or  shall  knowingly  permit  or  suffer  to 
be  harboured,  kept,  or  concealed,"  any  such  goods.  The 
question  is  on  the  construction  of  this  clause,  taken  in 
conjunction  with  other  chiuses  on  which  the  point 
mainly  depends.  The  clause  appears  to  have  adopted 
almost  precisely  the  same  words  as  the  corresponding 
clause  in  the  stat.  6  Geo.  4,  which  was  the  subject  of  dis- 
cussion in  the  case  of  the  Atiomey-General  v.  Kejf»  It 
appears  that  there  are  three  descriptions  of  goods ;  goods 
absolutely  prohibited  by  law,  in  respect  of  which  there 
could  be  no  mistake;  goods  specially  prohibited  to  be  im- 
ported under  particular  circumstances,  including  goods 
prohibited  to  be  imported  by  the  general  provisions  of 
the  Navigation  Act ;  and  goods  permitted  to  be  imported 
on  the  payment  of  certain  duties,  under  the  Customs  Act 
This  clause  in  the  6  Geo*  4,  and  the  clause  of  the  act  now 
in  question,  are  intended  to  apply  to  all  those  cases. 
The  question  u,  whether  the  goods  in  question,  which 
may  be  imported  sub  modo^  fall  under  the  description  of 
prohibited  goods,  or  of  goods  unshipped  without  payment 
of  duty.     It  is  a  question  merely  of  form,  for  there  is  no 
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doubt  that  an  offence  has  been  committed.  When  this  Bxt^rfPkoi, 
point  was  before  the  Court  in  the  AUomey-Qeneral  v* 
Key^  the  Court  were  of  opinion  that  the  goods  fell  under 
the  description  of  prohibited  goods.  They  mainly  relied 
upon  the  express  provision  of  the  6th  of  Geo.  4|  c.  107| 
8.  128,  which  provides,  ''  that  all  goods,  the  importation 
of  which  is  restricted,  either  on  account  of  the  packages, 
or  the  place  from  whence  the  same  shall  be  brought, 
or  otherwise,  shall  be  deemed  and  taken  to  be  pro* 
hibited  goods;  and  if  any  such  goods  shall  be  imported 
into  the  United  Kingdom  other  than  to  be  legally  depo- 
sited or  warehoused  for  exportation,  the  same  shall  be 
forfeited.'*  That  clause  put  a  qualification  on  another 
clause,  which  enable^  the  officer  to  seize  all  goods  so  im- 
ported. The  argument  in  that  case  was,  that  this  being  a 
qualification  of  the  other  clause,  was  meant  to  extend  to 
seizure  only,  leaving  the  penalty  clause  just  as  it  was.  That 
was  an  argument  worthy  of  much  attention ;  but  the  Court 
disposed  of  it  by  saying,  that  they  must  put  the  same 
construction  on  the  proviso  in  all  cases ;  that  it  was  in- 
tended to  apply  to  all  cases ;  and  that  all  goods  capable 
of  being  imported  sub  modo,  and  not  capable  of  being  im- 
ported at  all,  were  to  be  deemed  prohibited  goods ;  and 
it  was  on  that  ground  that  the  judgment  of  the  Court  pro- 
ceeded. Now,  that  proviso  has  been  left  out ;  and  on  the 
present  occasion,  an  argument  arises  on  that  which  was  a 
very  considerable  question,  whether,  if  there  were  no  other 
clause  iu  lieu  of  it,  this  might  not  be  described  as  an  aiding 
and  assisting  in  the  illegal  unshipping  of  goods  without  pay- 
ment of  duty.  But  it  appears  to  me  that  all  difficulty  is 
removed  by  the  enactments  of  3  &  4  WilL  4,  c.  «53,  s.  30,  and 
the  S  &  3  Witt.  4,  c.  84,  s.  30.  The  latter  section  seems  to 
have  been  introduced,  for  the  very  purpose  of  obviating 
all  difficulty.  It  provides,  "  that  all  goods,  the  importa- 
tion of  which  is  restricted,  either  on  account  of  the  pack- 
age,, or  the  place  from  which  the  same  shall  be  brought," 
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— which  precisely  applies  to  the  case  in  question — ''  or 
otherwise,  which  are  of  a  descripiion  admissible  to  duty* 
and  which  shall  be  found  and  seized  in  the  United  Kingdom, 
under  any  law  relating  to  the  customs  or  excise,  shall,  for 
the  purpose  of  proceeding  for  the  forfeiture,  or  for  any 
penalty  incurred  in  respect  of  them,  be  described  in  any 
information  exhibited  on  account  of  such  forfeiture  or 
penalty,  as  goods  liable  to  and  unshipped  without  payment 
of  duties."  If  the  question  had  arisen  upon  that  clause, 
there  could,  I  apprehend,  have  been  no  doubt  that  it 
applied  to  the  present  case.  The  goods  in  question, 
which  were  restricted  on  account  of  the  place  from  which 
they  came,  were  liable  to  be  seized ;  the  only  difficulty 
would  arise  on  the  words  **  admissible  to  duty.*'  As  I 
understood  Mr.  Jervis,  he  contended  that  the  section  is 
meant  to  apply  only  to  those  cases  where  the  goods  were, 
in  fact,  admissible  on  the  payment  of  duty.  Now  it  appears, 
on  inquiry,  that  there  is  no  case  in  which  goods  prohibited 
sub  modo  could  be  admitted  on  payment  of  duty.  If  they 
are  imported  under  circumstances  in  which  they  are  liable 
to  forfeiture,  there  is  no  clause  enabling  those  specific 
goods  to  be  admitted  on  payment  of  duty.  Therefore,  we 
must  see  whether  the  words  of  this  section  are  not  to 
receive  a  different  interpretation — whether  the  words 
''of  a  description  admissible  to  duty**  do  not  mean^ 
not  that  those  specific  goods  so  imported  are  to  be  capa- 
ble of  being  imported  on  the  payment  of  duty,  but  that 
they  are  goods  that  could  be  imported  on  payment  of  duty 
if  they  were  not  subject  to  those  restrictions.  Then  if 
we  look  to  the  S  &  4  WiU.  4,  c.  53,  s.  SO,  (and  there  is 
no  doubt  we.  must  put  the  same  construction  upon  this 
clause,  for  it  is  nothing  more  than  a  re-enactment  of  the 
same  clause),  that  is — '*  That  all  goods,  the  importation 
of  which  is  in  any  way  restricted,*'— and  therefore  that 
clearly  includes  the  case  of  goods  from  a  port  from  which 
they  could  not  legally  come — ''  which  are  of  a  description 
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admissible  to  duty,  and  which  shall  be  found  and  seized  &eA.  of  PUat^ 

in  the  United  Kingdom  under  any  law  relating  to  the 

customs  or  excise,  shall,  for  the  purpose  of  proceeding 

for  the  forfeiture  of  them,  or  for  any  penalty  incurred  in 

respect  of  them,  be  described  in  any  information  exhibited 

on  account  of  such  forfeiture  or  penalty,  as  goods  liable 

to  and  unshipped  without  payment  of  duties."    Therefore 

it  appears  to  me  that  the  construction  of  the  clause  is, 

that  all  goods,  except  those  totally  prohibited,  are  to  be 

described  as  goods  unshipped  without  payment  of  duties. 

On  this  ground  I  am  of  opinion  that  the  information  is 

properly  laid. 

Alderson,  B.--I  am  of  the  same  opinion.  I  cannot 
help  thmking  that,  before  the  case  of  the  AttoTney^Ge" 
neraly.  Tomseii,  this  question  must  have  come  before  the 
Court  of  Exchequer  since  I  have  been  in  it,  for  it  wiu.  not 
at  all  new  to  me  when  the  point  arose  in  that  case,  and 
when  the  clause  was  pointed  out  to  my  mind.  Whether 
that  be  so  or  not,  the  ruling  at  Ami  Prius  was  fully  ad- 
mitted when  the  case  came  before  the  Court.  It  was  a 
case  of  great  ipiportance  to  the  parties  on  account  of  the 
great  value  of  the  goods,  I  think  14,000/.  or  15,000/.;  but  no 
objection  was  made  on  that  ground,  and  the  Court  pro- 
nounced judgment  against  the  defendant— quite  wrong- 
fully, if  this  objection  was  a  valid  objection ;  for  undoubted- 
ly the  objection  was  upon  the  face  of  that  information  as  it 
is  upon  the  face  of  this.  I  consider,  therefore,  the  case  of 
the  Aiiarney^General  v.  Tomseti  not  merely  as  bearing 
upon  the  question,  but  as  a  decision  of  considerable  weight; 
the  decision  at  Nisi  Prius,  when  that  case  came  before  the 
Court,  being  confirmed  and  acqiuesced  in  by  the  Court ; 
for  that  is  the  undoubted  effect  of  the  proceedings :  the 
objection  would  certainly  have  been  taken,  if  the  counsel 
had  felt  that  there  was  any  doubt  that  the  Court  trould 
have  come  to  the  same  conclusion.    It  appears  to  me  that 
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BMch.  0/  PUa*,  the  offence  charged  being,  the  being  concerned  in  the  un- 
^  shipping  of  prohibited  or  uncustomed  goods,  in  order  to  de- 
att.-Gbn.  scribe  the  offence  you  must  look  to  the  30th  section;  that 
Greaves.  directs  that,  in  the  information  for  the  penalty  or  forfeiture, 
the  goods  shall  be  described  in  a  particular  way«  Now,  how 
are  those  goods  to  be  described  in  the  information  as  that 
section  directs  ?  It  appears  to  me  that  to  say  that  goods, 
under  certain  circumstances,  shall  be  described  in  a  pi^rti* 
cular  way,  is  in  substance  saying,  that  that  shall  be  the 
description  of  the  offence;  the  description  of  the  goods 
necessarily  involving  the  description  of  the  offence,  which 
consists  in  unshipping  those  goods.  In  construing  the 
clause,  it  appears  to  me  also  that  you  must  take  into  con- 
sideration the  previous  clause,  the  2  &3  Will.  4,  c  84, 
s.  SO,  for  I  consider  the  words  of  the  8  &  4  WiU.  4,  c.  5S, 
s.  SO,  as  only  describing  in  general  words  that  which  is  to 
be  found  more  specifically  stated  in  the  corresponding 
section  of  the  former  act.  Trying  it  by  that  test,  what 
are  the  words  of  tibe  S  &  S  WiU.  4,  c.  84?--<'  that  all 
goods,  the  importation  of  which  is  restricted  either  on 
account  of  the  package,  or  the  place  from  which  the 
same  shall  be  brought,  or  otherwise,  which  are  of  a 
description  admissible  to  duty,  and  which  shall  be  found 
and  seized  in  the  United  Kingdom,  &c«  under  any  law 
relating  to  the  customs  or  excise,  shall  be  described  as 
goods  liable  to  and  unshipped  without  payment  of  duties.'^ 
I  therefore  read  the  SOth  section  of  the  S  &  4  WiU.  4,  c. 
5S,  as  if  it  contained  the  words  "  on  account  of  the 
package,  or  on  account  of  the  place  from  which  brought, 
or  otherwise.**  Then,  these  being  goods  which  are  pro- 
hibited from  being  imported  by  reason  of  the  place  from 
which  they  are  brought,  they  are  to  be  described  as 
goods  uncustomed. 

A  difficulty  occurred  to  my  Brother  Parke,  as  to  the 
"  description  admissible  to  duty."  Now,  the  words  *'  ad- 
missible to  duty"  follow  on  the  words  "  the  importation 
of  which  is  restricted ;"  therefore  the  goods  admissible  to 
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duty  muat  be,  goods  admissible  to  daty  provided  they  are  ^^^' »/  P^*»^ 
not  imported  under  the  restriction.  If  that  is  so,  the 
whole  becomes  plain  and  clear,  and  the  SOth  section  ap- 
plies to  those  goods  which  are  admissible  to  duty  if  the 
importation  is  made  in  a  proper  manner,  and  describes 
them  as  uncustomed  goods.  Possibly  this  clause  may  have 
been  inserted  for  the  reason  the  Solicitor-General  assigned, 
that  of  preventing  the  Crown  from  being  at  the  neces- 
sity of  proving  the  manner  of  the  importation — whether 
they  were  in  the  proper  inanner  admissible  to  duty.  With 
respect  to  goods  actually  prohibited,  there  is  no  difficulty; 
for  they  are  expressly  named  in  the  act  of  Parliament, 
and  consequently  naming  them  in  the  information  would  of 
itself  shew  that  they  were  goods  of  a  prohibited  description. 
With  respect  to  the  difficulty  which  occurred  to  the  mind 
of  my  Lord  Chief  Baron,  of  an  information  for  a  second 
offence,  it  strikes  me  that  would  not  really  occur,  for  the 
prohibited  goods  would  be  found  naminaiim  in  the  act  of 
Parliament.  It  appears  to  me  that  the  clause  referred  to 
in  the  Aitomey-General  v.  Key  would  be  utterly  incom- 
prehensible if  thb  were  not  the  right  construction;  for  it 
would  be  absurd  to  say  that  goods,  the  actual  importation 
of  which  is  prohibited  in  a  clear  manner,  were  to  be 
taken  as  prohibited  goods.  I  do  not  think  the  legislature 
could  be  guilty  of  such  absurdity.  I  apprehend  the  reason 
of  the  difference  of  phraseology  that  occurred  between  tiie 
2&S  Will  4,  c.  84,  and  the  3  &  4  WiU.  4, c.  53, is  this, 
that  at  the  time  the  former  act  passed,  the  clause  under 
which  the  Aitomey^General  v.  Key  had  been  determined 
remained  in  force,  and  consequently  the  legislature  thought 
fit  to  negative  it  tfi  ierminie;  and  after  that,  they  enacted 
in  the  3  &  4  Will.  4,  c.  53,  the  same  clause  without 
those  words.  Had  they  put  in  the  whole  of  the  general 
words  in  the  3  &  4  Will.  4,  c.  53,  that  would  have  removed 
all  difficulty.  There  is  another  reason  why  the  clause  in 
question  should  have  been  passed.    When  goods  are  pro- 
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Exeh.rfPUat,  bibited  in  the  strictest  sense,  they  are  named.    If  these 
*     y  -      goods  are  prohibited  sub  modo,  in  order  to  bring  them 
Att..Qiv.     within  the  four  comers  of  the  information,  it  might  be 
Oriatss.      necessary  to  describe  the  manner  of  the  importation,  and 
that  might  subject  the  Crown  to  great  difficulty.    The  in- 
formation might  describe  them  as  conung  from  Botterdam, 
and  they  might  in  fact  have  come  from  Jmsierdam* 

GruiiNEY,  B.— I  am  of  the  same  opinion.  If  we 
were  to  allow  this  objection  to  prevail,  we  should  defeat 
the  purpose  for  which  the  SOth  section  was  framed,  and 
I  think  we  should  violate  both  its  spirit  and  its  letter. 
Every  ingredient  in  that  section  is  to  be  found  in  this 
case.  The  goods  imported  are  goods  the  importation  of 
which  is  in  a  certain  way  restricted;  being  the  growth  of 
Ana  or  j^ricGf  they  are  not  to  be  imported  from  any 
port  in  Europe.  The  goods  are  of  a  description  admis- 
sible to  duty — ^the  mctaning  of  which  must  be,  that,  but  for 
the  restriction,  they  are  admissible  to  importation  on  pay- 
ment of  duty.  They  have  been  found  and  seixed  in  the 
United  Kingdom  under  the  laws  relating  to  the  customs. 
Therefore,  for  the  purpose  of  proceeding  for  their  for- 
fdture,  or  for  a  penalty,  the  act  directs  that  the  goods 
shall  be  described  in  the  information  as  goods  liable  to 
and  unshipped  without  the  payment  of  duty,  and  the  in* 
formation  has  so  described  them. 

Rule  discharged. 
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Etch,  ofPteatt^ 
18:15. 

Fbrouson  and  Another^  Assignees,  o*  Mitchbll. 

JLlEBT  by  the  plaintiffs,  assignees  of  /•  W.  Bromley,  In  debt  by  ••- 
an  insolvent  debtor,  for  goods  sold  and  delivered  by  the  uuoivent  oT 
insolvent  to  the  defendant,  and  on  an  account  stated  be-  ^a»|[rapt,  it 

'  need  not  be 

tween  them.    The  declaration  stated,  that  the  defendant  stated  that  the 

^  t  ii**/««  •  plainiift  sue 

was    summoned  to    answer  the  plaintiffs,   assignees  as  «u  assignees;" 
aforesaid,  and  that  they  demanded  of  him  40/.^  which  he  ||  |^^^|}y^ 
owed  to  and  unjustly  detuned  from  them ;  that  he  was  appears  that 

they  are  asw^* 

indebted  to  the  said  J*  W.  Bromley,  before  he  subscribed  nees. 
his  petition  forhis  discharge  from  imprisonment,  and  before  dedare'in't^^^ 
he  executed  the  conveyance  and  assignment  of  his  estate  ^^j  ^  ^^ 
and  effects  according  to  the  statute,  for  goods  sold  and  de-  omission  of  the 
livered  by  the  said  /•  W.  Bromley,  before  he  became  in-  materiau'*  ^^' 
solvent,  to  the  defendant,  at  his  request,  and  for  money  n^n  auted' Aat 
found  to  be  due  from  the  defendant  to  the  said  J.  W.  the  defendant 
Bromley  on  an  account  stated  between  them ;  which  several  the  insolvent, 
monies  were  to  be  paid  by  the  defendant  to  the  said  J.  W.  J^jJ^^his'ped- 
Bromley,  before  he  became  insolvent,  on  request :  and  con-  **""•"'  ex«cot- 
cluded,  that  an  action  had  accrued  to  the  plaintiffs,  as  mentof  his 
assignees  as  aforesaid,  to  demand  and  have  from  the  de-  ^e  insolvent 
fendant   the  said  several  monies  respectively.     Special  ^^^^^^^ 
demurrer,  assigning  for  causes,  that  it  does  not  sufRciently  ii^^r^d  ^i  ^^* 
appear  by  the  declaration  in  What  capacity  or  character  imoimnt:^ 
the  plaintiffs  sue  the  defendants ;  that  though  the  plaintiffs  ^{y^^^j, 
state  themselves  to  be  assignees  of  the  estate  and  effects  ^legation  of  the 
of  the  msolvent,  yet  they  do  not  sue  the  defendant  a^such  debt  accrued, 
assignees ;  that  the  defendant  was  summoned  to  answer  the  i„g  that"he' de- 
plaintiffs  in  their  individual  character,  and  not  as  such  as-  ^^^dant  was  in- 

'^  ...  debted  to  the 

signees ;  that,  though  the  plaintiffs  in  the  declaration  state  plaintiff  on  an 
themselves  to  be  assignees,  and   sue  the  defendant  for  between  them, 

'   is  bad,  on  spe- 
dal  demiiiTM>  fiw  want  of  an  allegation  of  the  time  when  the  account  was  stated.    It  should  be 
"  on  an  account  ihtn  stated  between  them." 

If  a  demurrer  be  plsadad  to  the  whole  of  a  dedsralion  coaaistipg  of  iOTarai.  counts,  and  any 
one  count  is  gdod,  the  demurrer  is  too  large,  and  the  plaintiff  is  entitled  to  judgmenL 

yy2 
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Exek.  0/  Pieast  a  debt  alleged  to  be  due  to  the  insolvent,  they  never- 
*  theless  complain  that  the  defendant  owes  the  same  debt 
Ferguson  to  them,  the  plaintiffs ;  that  though  they  state  that  the 
Mitchell,  defendant  is  indebted  to  another  party  in  a  certain 
sum,  they  nevertheless  demand  the  same  debt  as  due 
to  themselves;  that  the  plaintiffs  claim  a  debt  growing 
out  of  a  contract  to  which  they  were  not  parties ;  that  it 
is  not  stated  in  the  first  count  of  the  declaration,  that  the 
goods  therein  alleged  to  have  been  sold  or  delivered  by 
the  said  J.  W.  Bromley  to  the  said  defendant,  were  so  sold 
and  delivered  previously  to  the  time  of  subscribing  or  of 
filing  the  petition  for  his  discharge  from  imprisonment,  or 
of  executing  the  conveyance  and  assignment  of  his  estate 
and  effects  under  the  act;  that  it  does  not  distinctly  ap- 
pear that  the  said  debt  in  the  first  count  claimed  was  due 
or  growing  due  at  the  time  of  filing  such  petition;  that 
it  does  not  by  the  first  count  appear,  but  that  the  said 
goods  were  sold  and«delivered  by  the  said  J.  FF.  Bromley 
to  the  defendant  after  such  conveyance  and  assignment, 
or  at  what  time  they  were  sold  and  delivered ;  that  it  does 
not  appear  but  that  the  account  in  the  second  count 
alleged  to  have  been  stated,  was  stated  after  such  con- 
veyance .and  assignment;  and  that  no  time  is  mentioned 
or  set  forth  when  the  said  alleged  account  was  stated, 
and  that  it  does  not  clearly  appear  between  what  parties 
such  alleged  account  was  stated ;  that  it  does  not  appear 
that  the  said  several  monies  in  the  declaration  mentioned 
were  to  be  paid  by  the  defendant  to  the  said  J.  W.  Brom^ 
ley,  or  that  the  defendant  was  liable  to  pay  the  same, 
before  the  said  «7.  fV.  Bromley  subscribed  his  petition  or 
filed  the  same,  or  before  the  execution  of  the  said  con- 
veyance and  assignment ;  and  that  it  is  not  stated  in  the 
declaration  that  the  defendant  has  not  paid  the  same 
several  monies  therein  demanded  to  the  said  /;  W^Brom^ 
ley,  before  he  subscribed  his  said  petition. 
Joinder  in  demurrer. 
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AmoUy  in  support  of  the  demurrer. — FirsU  the  decia-  fire*.  •/  PUat, 
ration  ought  to  have  stated  that  the  defendant  Was  in- 
debted to  the  plaintiffs  as  assignees,  otherwise  it  does  not 
appear  in  what  capacity  they  sue :  Brigden  v.  Parkes  (a), 
Henshall  y.  Roberts  {b).  In  Cobbett  v.  Cochrane  (c),  a 
breach  in  non-payment  to  the  plaintiffsi  assignees  as  afore- 
said,  was  held  sufficient;  but  there  they  had  declared 
as  assignees.  [Parte,  B. — If  you  take  the  meaning  here 
to  be,  '^  A.  and  B.  being  assignees  as  aforesaid/'  it  is  suffi- 
cient. If  there  was  a  debt  due  to  the  insolvent  before 
his  insolvency,  and  they  are  his  assignees,  they  are  entitled 
to  recover.  The  cases  you  refer  to  were  cases  of  joinder  of 
contracts  with  a  testator  and  with  his  executors.]  Secondly, 
it  is  clear  that  executors  cannot  sue  in  the  debet  and  detinet; 
Fitz.  Nat.  Brev.  Dette,  1196;  1  fVms.  Sound.  112,  n.  I ; 
and  the  same  reason  applies  to  assignees  of  an  insolvent, 
because  they  are  not  parties  to  the  contract  [Parke,  B. — 
In  Lord  v.  Houston  (d),  it  was  held  ihat  the  queritur,  the 
omission  of  which  you  complain  of,  is  superfluous,  and 
may  therefore  be  rejected.  It  is  but  a  recital  of  a  sup- 
posed writ,  which  is  unnecessary ;  and  now,  if  you  look 
at  the  new  rules,  you  will  find  that  no  recital  of  the  writ 
is  necessary  in  making  up  the  issue.  The  writ  itself 
would  be  bad,  if  not  laid  in  the  debet  and  detineW] 

Thirdly,  the  declaration  states,  that  the  debt  arose  for 
goods  sold  and  delivered  by  Bromley  before  he  became 
insolvent,  which  is  a  vague  and  indefinite  expression,  and 
a  departifre  from  the  rule  of  pleading,  which  requires  all 
important  allegations  to  be  certain  to  a  certain  intent. 
The  title  of  the  assignee  arises  from  the  11th  section  of 
the  Insolvent  Act,  7  Geo.  4,  c.  57,  which  requires  a  con- 
veyance froiki  the  prisoner  to  the  assignee  **  of  all  debts 
due  or  growing  due  to  the  said  prisoner."    These  words 

(a)  2  Bos.  &  P.  424.  (c)  8  Biog.  1? ;  I  Moo.  &  Sc.  45. 

(6)  5  East,  150.  (<0  1 1  East,  65. 
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Exch.^Pkas,  pevhsLps  mean,  that  the  debts  then  inchoate,  which  ahaU 
*-  become  due  before  the  discbarge  of  the  insolvent,  shall 

Ferguson  vest  in  the  assignee ;  if  w>,  the  declaration  should  allege 
MiTcuEi.L.  that  the  cause  of  action  accrued  before  discharge.  An 
insolvent  differs  from  a  bankrupt;  the  latter  is  adjudicated 
to  be  so  by  act  of  law,  and  the  moment,  therefore,  of  bank- 
ruptcy is  detorminable;  there  is  no  point  of  time  which 
can  be  fixed  upon  as  the  commencement  of  insolvency* 
«  It  may  be  at  the  time  of  signing  the  petition,  or  of 
the  prisoner's  discharge,  or  at  any  moment  when  he 
is  unable  to  pay  his  debts.  On  the  allegation  in  the 
declaration,  nan  constai  but  that  the  debt  in  question 
might  have  accrued  due  years  before,  and  the  defendant 
is  accordingly  precluded  from  pleading  the  Statute  of 
Limitations. 

Fourthly^  no  time  is  set  forth  when  the  account  was 
stated ;  which  is  in  direct  contravention  of  the  rule,  that  all 
material  allegations  must  be  laid  with  time,  and  if  not  so 
laid,  advantage  may  be  taken  of  the  omission  on  special 
demurrer ;  Higgins^  v.  Highfield  (a),  Denisan  v.  Richard- 
son {b)\  and  the  rule,  as  stated  by  Mr.  Seijeant  Sie^ 
phen  (c),  shews  that  the  time  is  an  essential  part  of  the 
contract, 

Plait,  eontri. — ^The  7  Geo.  4,  c.  57,  s.  19,  provides, 
''  that  it  shall  be  lawful  for  the  Court  to  appoint  proper 
persons,  being  creditors  of  the  prisoner,  to  be  assignees 
of  the  estate  and  effects  of  such  prisoner,  for  the  pur* 
poses  of  the  act.'*  When  parties  sue,  therefore,  as  assig- 
nees, this  Court  will  take  for  granted  that  all  has  been 
done  by  them  which  is  necessary,  and  which  has  not  been 
traversed.  By  s.  11,  the  insolvent  is  to  make  assignment 
to  the  provisional  assignee  of  idl  his  debts  due  and  grow- 


(a)  13  East,  407.  W  H  East,  291. 

(c)  Principles  of  Pleading,  343. 
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ing  due.    As  the  insolvent  cannot  get  discharged  without  SMu  rf  Phot, 
such  assignment,  any  debt  due  to  the  insohent  must  relate  ^ 

back  to  the  time  of  the  assignment  The  allegation  "  be-  Firovbon 
fore  he  became  insolvent,"  must  either  refer  to  the  time  mitcbbll. 
of  filing  the  petition,  or  the  time  when  he  became  unable 
to  pay  his  debts.  And  there  is  no  greater  difficulty  of 
pleading  the  Statute  of  Limitations  in  this  than  in  other 
actions.  As  to  the  omission  of  time  in  the  account  stated, 
the  time  is  sufficiently  pointed  out  in  the  previous  alle* 
gation,  '^  before  he  became  insoWent." 

Parke,  B. — ^The  first  question  remaining  for  consi- 
deration is,  whether  the  allegation  of  the  defendant 
being  indebted  for  goods  sold  and  delivered  by  Brom^ 
ley  before  he  became  insolvent,  is  laid  with  sufficient 
certainty  or  not.  Now,  in  the  old  pleadings,  before 
the  new  rules,  it  would  have  been  sufficient  to  state 
that  the  defendant  was  indebted  for  goods  sold  **  before 
that  time,"  as  it  was  open  to  prove,  on  such  a  state- 
ment in  the  record,  the  delivery  of  goods  at  different 
times,  and  therefore  greater  certainty  of  time  was  not 
required.  Here,  whether  the  words  *'  before  he  became 
insolvent''  mean  the  time  of  signing  the  petition,  or  the 
time  of  inability  to  discharge  his  debts,  we  think  in  either 
case  the  allegation  is  good ;  and  as  the  declaration  pro- 
perly lays  the  time  to  be  before  the  subscribing  the  peti- 
tion, and  before  the  conveyance,  the  defendant  would 
have  had.no  difficulty  in  pleading  the  Statute  of  Limita- 
tions. As  to  the  omission  of  time  in  the  count  on  the  ac- 
count stated,  it  certainly  is  a  valid  objection,  and  on  so 
much  of  the  declaration  the  defendant  would  have  been 
entitled  to  judgment,  if  his  demurrer  had  been  confined 
to  that  count:  for  as  it  is  clear  that  the  plaintiff  might 
have  recovered  on  one  part  of  the  declaration,  and  not  on 
the  other — for  the  goods  sold  and  delivered,  and  not  on 
the  account  stated, — the  declaration  must  be  considered  as 
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Etek.  of  Piiat,  consisting  of  several  counts,  not  of  one  only.    But  the 

vJ!JL^    CBMe  of  PinJImey  V.  InhabjUanis  of  East  Hundred  of  Rmi- 

Ferquion     land  (a)  shews  that  the  demurrer«  being  to  the  whole  de- 

MiTCHELL.     daration,  is  too  large,  and  judgment  must  therefore  be 

entered  for  the  plamtiff  on  the  whole  record;  and  as  the 

objection  to  the  account  stated  can  only  be  taken  on  writ 

of  error,  the  plahitiff  as  to  that  may  enter  a  release. 

The  other  Judges  concurred. 

Judgment  for  the  plaintiff. 

(a)  2  Sannd.  379  a. 


Spyer  o.  Thelwell. 

Declaration  on  a  ASSUMPSIT  On  a  bill  of  exchange,  drawn  by  P.  iVa- 

draini  byV^?  ^^^^  upou  the  defendant,  whereby  Nathan  required  the 

r^iSStheda-  defendant  to  pay  to  his  order  the  sum  of  l«7i  7*.  6d.  for 

fendanttopay  yaloe  received:  accepted  by  the  defendant,  and  indorsed 

"  to  hit  order"  »  r  ^ 

the  sum  therein  by  Nathan  to  the  plaintiff.  There  wss  also  a  count  on  an 
"^^^fi^T    account  stated,  which  alleged  that  the  defendant,  on  the 

iIrdo!^d°b  *Ar*  ^^^^  "^^y  ^^^*  ^"^  indebted  to  plaintiff  in  200i  for 
to  the  plaintiff:  money  found  to  be  due  from  the  defendant  to  the  plain- 
Court  could  tee  ^'^  ^^  &"  account  Stated  between  them.  Special  demur* 
•'hiV'^'refcwd  ^^^  *^  ^^®  whole  declaration,  assigning  for  causes,  that  it 
to  the  drawer,  was  ambiguous  and  doubtful  whether  the  words  **  to  his 

and  therefore  ^ 

there  was  no  Order,"*  in  the  first  count,  meant  the  order  of  the  drawer 
^*u  a"dem!m^'r  ^^  ^^  ^^^  acceptor :  and  also  "  that  the  count  on  the  count 

be  pleaded  to      stated  Was  informal;**  and  that  the  declaration  was  in 

the  whole  of  a 

declaration  con-    other  respects  uncertain,  informal,  and  insuflScient,  &c. 

sisting  of  several  v  •    i       •     j 

counts,  and  any       Jomder  in  demurrer. 

one  count  is 
good,  the  demur- 
rer is  too  large,  and  the  plaintiff  b  entitled  to  Judgment. 
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Addison^  in  support  of  the  demurrer. — It  is  ambiguous  B^fch.  of  Pietu, 
whether  "  his  order"  means  the  order  o(  Nathan  or  of  the 
defendant. .  If  it  be  referred  to  the  last  antecedent^  which 
is  the  general  rule,  unless  the  conteSLt  shews  that  such  a 
construction  would  be  impossible  or  incongruous,  it  means 
the  order  of  the  acceptor.  And,  as  a  man  may  draw  a 
bill  upon  himself,  Starke  v.  Cheeseman  (a),  there  is  no  ab- 
surdity ox  inconsistency  in  such  a  construction.  There 
is,  then,  a. fatal  ambiguity.  The  objection  to  the  second, 
count  is,  that  no  time  is  alleged  at  which  the  accounting 
took  place.  The  Court  have  already  expressed  an  opin- 
ion, in  Ferguson  v.  Mitchell,  that  the  want  of  the  word 
"  then  *'  is  fatal  on  special  demurrer. 

Parke,  B. — This  is  not  a  separate  demurrer  to  each 
count,  but  a  demurrer  to  the  whole  declaration.  It  is 
sufficient,  therefore,  if  either  count  is  good.  Now,  with 
regard  to  the  objection  to  the  first  count,  although  cer- 
tainly primd  facie  the  word  "  his"  would  refer  to  the  last 
antecedent,  viz.  the  defendant,  yet  if  we  call  in  aid  a  little 
common  sense,  we  see  plainly  that  it  does  not  and  cannot 
refer  to  him,  but  to  the  drawer.  That  count  is  therefore 
good,  and  the  demurrer  being  too  large,  the  plaintiff 
is  entitled  to  judgment. 

Judgment  for  the  plaintiff  (6)* 

(a)  Garth.  509. .  (6)  See  the  preceding  case* 
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Mxeh,  of  PUm, 
1836. 

GooDRioKBt  Bart,  Assignee^  &c.,  v.  Turlst. 

Oy^rUde-  llEBT  on  a  bail-bond.  Arehbold  had  obtained  a 
M^J^ri^'be-  ^^  '<>'  entering  the  demand  of  oyer^  made  by  the  de- 
fore  the  time  for  fendant,  on  record.    The  circumstances  of  the  case,  aa 

pleading  is  out, 

though  it  hu  disclosed  on  the  affidavits,  were  these  : — On  the  SSrd  of 
byaJud^'i  September^  1834,  the  defendant  entered  an  appearance; 
uni^^'^^'orflr  ^"  ^^^  ^^^  ^f  October,  the  plaintiff  took  out  a  rule  to 
expressly  ex.     plead ;  and  on  the  8rd  o(  November,  the  defendant  obtained 

cept  the  right  to 

demand  oyer,  an  Order  for  SIX  days'  time  to  plead,  on  the  usual  terms. 
Is  to^^ytt^  On  the  9th  he  obtained  further  time  to  plead,  on  the  same 
by  pleading,      ^^^jq,  .  ^q  (],g  }Oth,  he  scrved  a  demand  of  ouer  on  the 

unless  the  plea 

be  to  the  bond  plaintiff's  attorney,  but  no  oyer  was  given  pursuant  to  the 

ment  of  which'  demand  ;  on  the  11th  he  pleaded  that  there  was  no  valid 

miuDded?^'  assignment  of  the  bail-bond  by  indorsement ;  and  on  the 

A  party  has  game  day  the  present  rule  was  obtained.   Issue  was  joined, 

have  his  de-  and  noticc  of  trial  given  for  the  second  sittings  in  this 

^nfof^.  ^r>n*    ^^  ^be  lS^b>  ^^^  defendant  obtained  a  rule  to  stay 

w'**rc!rai'*i**  *^®  proceedings  on  payment  of  costs. 

made  according 
to  the  practice 

of  the  Court.  John  Jervis  shewed  cause,  and  contended,  ^r^/,  that 

the  latter  rule  was  a  waiver  of  the  rule  for  entering  the 
demand  of  oyer  on  record.  Secondly,  that  the  oyer  ought 
to  have  been  demanded  before  the  regular  and  ordinary 
time  for  pleading  was  out ;  or  at  all  events,  on  obtaining 
further  time  to  plead,  time  to  demand  oyer  ought  also  to 
have  been  obtained  as  part  of  the  terms.  In  Sparkee  v. 
Simpson  (a),  it  was  admitted  arguendo,  that  oyer  must  be 
demanded  before  the  time  for  pleading  is  out,  though  it  is 
not  distinctly  stated  that  those  words  are  restricted  to  the 
ordinary  and  regular  time.  But  in  Gerrard  v.  Early  (b), 
oyer  was  refused  because  it  was  not  demanded  till  after 


(a)  2  Bos.  &  P.  379.  (6)  2  VTils.  413. 
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ihe  rule  to  plead  was  out:  and  Hartley  7.  Varley{a)  &fc*.^P«M#, 
is  to  the  same  effect  In  the  Duke  4^  Leeds  ▼•  Veters{b)9 
Jbowe^er,  the  Court  said,  that  though  the  four  days* 
rule  bad  expired,  a  demand  of  offer  within  the  time 
which  by  the  course  of  the  Court  was  allowed  for  plead- 
ing, Tis.  eight  days,  was  ^ood:  but  none  of  the  cases 
go  so  far  as  to  allow  oyer  during  the  whole  time  for 
pleading,  however  it  may  have  been  extended  by  a  Judge's 
order.  [Alderson,  B. — It  is  equally  material  to  the  de- 
fendant to  have  oyer,  in  order  to  know  what  to  plead> 
whenever  the  time  for  pleading  is  out,  and  however 
it  is  enlarged.]  Then  he  ought  to  obtain  it  as  part  of 
the  terms  of  time  for  pleading:  Farrance  v.  Brig' 
nall{c).  [Parke,  B. — That  would  seem  to  be  so; 
otherwise  he  may  always  extend  the  time  granted  for 
pleading  by  a  demand  of  oyer.^  The  consequence 
here  would  be  to  throw  the  plaintiff  over  a  sittings. 
If  the  defendant  asked  time  for  oyer  as  part  of  the 
order  for  time  to  plead,  the  Judge  would  impose  terms 
to  put  the  plaintiff  in  the  same  situation.  But,  thirdly, 
the  defendant  has  waived  his  demand  of  oyer  by  plead- 
ing, and  more  especially  as  he  has  pleaded  a  plea  which 
shews  that  oyer  was  unnecessary ;  for  he  does  not  rely 
on  any  objection  to  the  bond  itself,  but  merely  says  it  was 
not  properly  assigned.  [Parte,  B.— He  should  have 
stood  on  his  demand,  good  or  bad,  in  order  to  raise  the 
question.] 

Archbold,  in  support  of  the  rule. — All  that  is  urged  on 
the  other  side  might  be  good  ground  of  counter-plea  to  the 
demand  of  oyer,  but  is  no  answer  to  the  defendant's  right 
to  have  his  demand  entered  of  record.  Even  if  he  had 
waived  it,  he  has  still  a  right  to  have  it  put  on  record,  that 


(a)  Barnes,  329.  (6)  Ibid.  268. 

(c)  Ibid.  241. 
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-«*«*•  ^^'ww*  the  qaestion  may  be  tried  on  error.  [Parke,  B. — Yoa 
have  no  right  to  have  your  demand  entered  of  record 
unless  you  made  it  regularly.  Alderson,  B. — ^The  coun- 
ter-plea is  properly  some  statement  shewing  that  you  never 
had  any  right  to  oyer  at  all;  not  that  you  have  waived  it 
by  being  too  late,  or  by  pleading.]  It  is  said  the  defen- 
dant has  waived  his  demand  by  pleading ;  but  he  has  not 
pleaded  to  the  bond;  he  wants  oyer  in  order  to  be  able  to 
do  that  If  he  had  pleaded  to  the  bond  or  the  condition, 
'it  may  be  admitted  that  would  have  been  a  waiver ;  but  that 
the  plea  purposely  avoids,  and  the  defendant  is  still  at 
liberty  to  plead  to  the  bond  when  the  plaintiff  grants  him 
oyer.  But  it  is  objected  that  the  defendant  cannot  have 
oyer  after  the  rule  to  plead  has  expired.  The  application 
was  made  before  the  Judge's  order  for  time  to  plead  ex- 
pired, and  it  is  submitted  that  was  in  time.  The  defen- 
dant could  not  plead  issuably  to  the  bond  at  all  without 
having  oyer:  1  SauncL9  c;  Com.  Dig.  Pleader,  p.  IS. 
The  Judge's  order,  therefore,  implies  that  he  should  be  at 
<  liberty  to  demand  oyer,  since  otherwise  he  could  not  com- 
ply with  its  terms.  [Parke,  B. — ^Then  you  may  always 
extend  the  time  to^  plead  by  demanding  oyerJ]  If  the 
plaintiff  gives  oy^  as  soon  as  it  is  demanded,  then  the 
defendant  is  bound  to  plead  within  the  time  limited  in  the 
order ;  but  if  by  his  default  the  time  is  necessarily  ex- 
tended, that  is  no  fault  of  the  defendant.  [Parke,  B. — 
The  question  is,  whether  your  taking  an  order  binding 
you  to  plead  within  a  limited  time,  does  not,  by  implica- 
tion, exclude  you  from  the  ordinary  right  to  have  time  for 
oyer."]  The  one  rule  is  of  necessity  engrafted  on  the  other. 
The  order  leaves  the  cause  in  the  same  state  as  before, 
merely  extending  the  time  for  pleading. 

Parke,  B. — ^The  Court  is  of  opinion  that  the  defendant 
has  not  waived  his  right  to  have  oyer  by  having  pleaded, 
because  he  has  pleaded  a  plea  beside  the  contents  of  the 
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bond  9  and  only  raising  an  issue  on  the  assignment.  He  Bseh.  ^  PUat, 
has  no  right,  however,  to  have  his  demand  of  oyer 
entered  on  record,  unless  it  was  made  in  due  time;  if 
he  was  out  of  time  by  the  practice  of  the  Court,  he 
has  no  right  to  call  upon  thie  plaintiff  to  counterplead. 
Then  the  question  is,  whether  the  defendant  had  a 
right  to  demand  oyer  at  the  time  he  did,  or  whether,  by 
going  before  a  Judge,  and  obtaining  time  to  plead  on 
terms,  he  waived  his  common  law  right  to  demand  oyer. 
On  this  we  have  some  doubt,  and  there  are  inconveniences 
both  ways.  The  officer  tells  us  that  the  defendant  retains 
the  same  right,  unless  it  be  expressly  excepted  in  the 
Judge's  order.  If  so,  the  consequence  is,  that  the  time  is 
extended  at  the  option  of  the  defendant.  On  the  other 
hand  there  is  this  inconvenience,  that  to  hold  the  defen- 
dant bound  to  demand  oyer  within  the  time  limited,  might 
put  him  to  great  expense,  which  might  turn  out  to  be 
useless,  and  immaterial  to  his  case*  None  of  the  cases 
cited  are  precisely  in  point  We  have,  however,  sent  to 
request  information  from  the  officers  of  the  King's  Bench 
and  Common  Pleas,  and  if  that  agrees  with  what  is  stated 
to  us  by  the  officers  of  this  Court,  the  rule  will  be  abso* 
lute ;  if  not,  we  will  take  time  to  consider  a  little  how  the 
practice  ought  to  be  settled. 

The  officers  of  the  King^s  Bench  subsequently  reported 
that  they  knew  of  no  rule  of  practice  on  the  subject;  the 
officers  of  the  Common  Pleas,  that  it  was  the  same  in  that 
Court  as  in  the  Exchequer.  The  Court  thereupon  or- 
dered that  the  defendant  should  be  at  liberty  to  crave 
oyer,  and  should  have  the  same  length  of  ume  to  plead 
after  allowance  of  oyer,  as  he  had  under  the  Judge's  order. 

Rule  absolute  accordingly. 
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Bxefu  of  Pkoif 
1836. 

'      "^  Rex  V*  The  Sheriff  of  Surrey,  in  a  cause  of  Showell 

©.  Young. 

The  sheriff  took  JitRLE  shewed  cause  against  a  rule  which  had  been 
onTsurety^^^  obtained  to  set  adde  an  attachment  against  the  sheriff  on 
he  aftertrardfl  payment  of  costs.  It  appeared  that  the  sheriff  had  taken 
de&uit  in  re-  a  bail-bond  in  the  name  of  one  surety  oaiy,  who  was  the 
writ'^'rhe  defendant's  attorney,  on  the  8th  of  Sepiember.  On  the  9th 
^omttetnddt   the  sheriff  was  mled  to  return  the  writ;  that  rule  was 

an  attachment  ' 

obuined  against  returnable  on  the  lodi;  but  by  the  inadTcrtence  of  a  clerk 
ment  of  cotti.  w  the  office^  the  return  was  not  made  till  the  IGth,  which 
was  also  the  day  for  justifying  bail  Erie  contended,  that 
this  was  an  irregularity  which  fixed  the  sheriff^  and  that  he 
could  not  be  relieved  on  any  terms :  Fuller  v.  Presi  (a)f 
Rex  ▼•  Sherif  of  Swrrey  {by  The  plaintiff  had  deter- 
mined, as  soon  as  the  bail-^ond  was  given  without  proper 
security,  to  take  bis  remedy  against  the  sheriff  if  he  could, 
and  had  watched  the  proceedings  for  that  purpose ;  and 
be  had  a  right  to  take  advantage  of  any  default  He  oited 
Rex  V.  Sheriff*  of  London  (c).  Rex  v.  Sheriff  ef  Middle- 
sex (d). 


Aldbrson,  B. — In  those  cases  the  irregularity  wias  in 
not  returning  the  rule  to  bring  in  the  body;  then  the 
party  bad  only  t^o  courses,  •either  to  fix  die  sheriff,  or  to 
have  an  assignment  of  the  bail-bond  with  one  surety  only; 
but  here  the  oniy  default  is  in  not  returning  the  writ,  and 
the  only  consequence  is  a<lelay  of  a  day  in  obtaining  your 
rule  to  bring  in  the  body.  Could  you  have  taken  an 
assignment  of  the  bail-bond?  If  not,  what  matters  it 
wliether  there  were  one  or  two  sureties? 


(a)  7  T.  R.  109.  (c)  9  Moore,  422 ;  2  Bing.  227- 

(6)  Ibid.  239.  {d)  2  Dowl.  P.  G.  140. 
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Per  Curiam—  ^^£F^^ 

1835. 

Rule  discharged,  with  liberty  to  the  plaintiff 
to  except  to  the  bail* 


Plait  in  support  of  the  rule. 


Agar  r.  Blethyn  and  Collins. 

X  HIS  was  an  issue  directed  by  this  Court  under  the  A  haaband  is 
Interpleader  Act,  to  try  whether  or  not  the  plaintiff  was  pe^*ti^p^.' 
entitled  to  two  sums  of  400/.  and  100^.,  or  either  of  them,  P»<y  o(^^'«  ^ 

'  wife  which  she 

which  had  been  assigned  to  the  defendants  in  trust,  under  has  ^loqmred 
the  following  circumstances,  as  disclosed  at  the  trial  before  JJ^n  from^him 
Gumey,  B.,  at  the  last  BHstol  Assizes.  ^»  ;**"'^'y- 

*^'       '  A  woman 

In  the  month  of  April  last,  a  woman,  who  then  passed  u^ios  ap^ 
by  the  name  of  Mary  Burdock^  was  tried,  convicted,  and  band  acquired  a 
executed  for  the  murder  of  one  Mrs.  Smith.    A  short  wWch^^^'depo- 
time  before  her  apprehension,  she  had  been  married  to  rftedinabank. 

^^  — She  named 

one  Burdock;  and  these  two  sums  of  4002..  and  100/.,  another  man, 
which  had  been  paid  by  her  mto  the  bank  of  Stuekej/%  cadon  the*mo-' 
banking  company  at  Bristol^  the  former  under  the  name  of  "„  t,^"  j^^foj* 
Williams f  the  latter  under  that  otAgar,  were  then  assigned   <b«  ^o«A^  ^^ 

,-^-  .  1.  iirt  herself  and  her 

to  the  defendants,  m  trust  to  pay  the  mterest  to  herself  illegitimate  chiN 
and  her  husband  during  their  lives,  and  the  principal,  at  ^r'warcu^ried 
the  decease  of  the  survivor,  to  two  illegitimate  children  convicted,  and 

executed  for 

she  had  had  by  a  person  named  Wade,  who  had  murder.  The 
bequeathed  to  her  all  his  property.  It  was  clearly  jJlidedacon- 
proved  that  she  had  been  married  to  the  plaintiff  in  1819,  her*difoia"an^d 

made  an  appli- 
cation to  the  bankers  tar  the  money  so  deposited,  but  it  appeared  that  such  Application  was  not 
made  bond  fide  in  execution  of  the  trusts  of  the  settlement  The  first  husband  claimed  the  money, 
and  the  parties  having  all  been  brought  before  the  Court  by  an  interpleader  rule,  an  issue  was  di- 
rected to  try  wheAer  he  was  entitled  to  it,  in  which  he  recovered.  The  Conist  refused  to  allow 
the  trustees  their  costs  out  of  the  fond»  and  directed  that  the  costs  of  the  bankers  should  be  paid 
by  the  plaintiff  (the  husband) ;  to  be  sepaid  to  him  by  the  trustees. 
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SgcK  9f  PkM,   and  that,  after  living  with  her  for  a  short  time  in  BrUtol, 

1835  '  o 

he  had  left  heri  and  had  had  no  intercourse  or  communi- 
cation with  her  since.  During  this  period^  she  had  lived 
with  several  persons,  and  latterly  had  carried  on  trade  on 
her  own  account.  Before  her  trial,  she  and  her  trustees 
applied  to  the  bankers  to  pay  them  the  500/.|  but  Mrs. 
Smiik*a  administratrix  having  also  laid  claim  to  it  as  part 
of  her  property,  the  bankers  refused  to  pay  it.  Consider- 
able expenses  were  incurred  in  her  defence  by  her  attorney, 
who  was  the  partner  of  the  defendant  CoUins,  and  was 
retained  by  the  defendants  on  her  behalf.  After  her  exe- 
cution, the  defendants  as  trustees,  and  the  plaintiff,  seve- 
rally commenced  actions  against  one  Maningford,  a  director 
of  the  banking  company,  for  the  amount  of  the  two  sums  so 
deposited ;  and  by  a  Judge's  order  proceedings  were  stayed 
in  both  acdons,  and  the  present  issue  directed.  The  learned 
Judge  told  the  jury,  that  if  they  believed  the  plaintiff 
was  the  husband  of  the  woman  Burdock,  he  was  clearly 
entitled  to  recover ;  and  the  jury  found  a  verdict  for  the 
plaintiff. 

Meretoether,  Seijt.,  moved  for  a  new  trial  on  the 
ground  of  misdirection ;  and  urged,  that,  under  the  cir- 
cumstances,  the  general  rule  of  law  by  which  a  husband 
was  entitled  to  his  wife's  personal  property,  did  not  apply 
to  the  present  case.  A  husband  is  not  liable  for  his  wife's 
contracts  when  she  is  living  apart  from  him  in  adultery ;  it 
must  follow,  therefore,  that  being  compelled  to  procure  her 
own  maintenance,  she  must  be  able  to  contract  for  herself. 
If  she  can  contract,  it  is  necessary  that  she  should  be 
enabled  to  acquire  property  to  meet  her  contracts ;  and  if 
she  can  acquire  property,  her  power  to  dispose  of  it  fol- 
lows. [Aldersont  B. — ^Is  there  any  example  of  an  action 
being  maintained  against  a  wife  under  such  circumstonces  ?] 
In  Cox  V.  KUehen  (a),  BuUer,  J.,  expressed  an  opinion 

(d\  1  Bos.  &  P.  338. 
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that  she  might  contract  under  such  circumstances/  and    **f;^'^*' 

would  be  liable  on  her  contracts,  even  without  a  separate  ^ 

maintenance.  It  is  clear  that  a  married  woman  may  dispose         Agar 

of  personal  property  given  to  her  separate  use  :  Feiiiplace      BLSTarir. 

y.  Gorges  (a).   [Alderton,  B. — ^It  is  a  strange  thing  to  say 

that  crime  should  produce  privilege.]    The  crime  pro* 

duces  the  liability ;  then  the  privilege  follows  as  a  neces* 

sary  consequence.    [AUersaUt  B. — You  must  first  make 

out  the  liability.    I  do  not  see  that  an  adulteress  need  have 

credit] 

Lord  Abinoeri  C.  B. — ^There  is  no  instance  of  a  mar- 
ried woman  suing  in  her  own  name,  because  she  lived  in 
adultery.   I  think  there  is  no  ground  for  the  application. 

Parkb,  B.'-Marshatt  v.  Button  (b)  is  directly  opposed 
to  this  application.  The  privilege  contended  for  is  con- 
fined to  cases  where  the  husband  is  civiliter  mortuus. 

Aldbrson,  B. — That  is  giving  to  the  innocent  wife  a 
privilege  in  consequence  of  her  husband^s  crime;  but 
why  give  such  a  privilege  to  a  guilty  woman,  the  husband 
being  innocent? 

Rule  refused. 

Merewether,  Serjt,  then  moved  for  an  order  that  the 
money  should  be  retained  by  the  bankers,  as  a  fund  out  of 
which  to  discharge  the  costs  incurred  by  the  defendants 
in  the  defence  of  Mary  Burdock.  The  husband  would 
have  been  liable  for  the  costs  incurred  in  the  defence  of 
his  wife. 

Lord  Abihobr,  C.  B. — We  cannot  make  any  such  order. 
The  trusteea  have  no  claim  whatever. 

(a)  I  Yes.  juD.  46 ;  3  Bro.  Ch.  Ga.  8.  (6)  8  T.  R.  545. 

VOL.  II.  Z  Z  CM.  R. 
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j&atth.  t/PUm,  Parke,  B. — ^The  husband  may  be  liablei  but  what  ckim 
have  the  trustee?  on  this  fund?  If  he  is  liablei  the  amouut 
may  be  recovered  from  him  by  action*  When  he  cornea 
forward  9  he  claims  the  fund  liable  to  all  the  equities  to 
which  it  was  subject  in  the  bankers'  handsi  and  no  more« 
If  the  trustees  had  been  proceeding  in  execution  of  the 
trusts,  they  might  have  been  entitled  to  be  exonerated  for 
all  they  had  expended  up  to  the  time  when  they  had  notice 
of  the  husband's  claim ;  but  that  does  not  appear. 

Alderson,  B.— Even  if  the  defence  had  been  suc- 
cessful, the  trustees  would  only  have  had  authority  to 
charge  the  interest  of  the  fund  during  the  joint  lives  of 
the  husband  and  wife* 

GuRNBY,  B. — ^The  trustees  had  no  power,  from  the 
very  nature  of  the  trust,  to  apply  the  principal  money  to 
the  defence ;  that  was  for  the  benefit  of  the  children ;  they 
could  only  apply  the  interest  for  this  woman's  use. 


On  a  subsequent  day,  the  plaintiff  obtained  a  rule, 
calling  on  the  defendants  and  Maningfard  to  shew  cause 
why  the  money  should  not  be  paid  over  to  him,  and  why 
the  defendants  should  not  pay  the  costs  of  his  action 
against  Matdngfard,  and  of  his  appearance  on  Mamng- 
forcTH  application,  and  the  costs  of  this  issue. 

Ludlow,  Serjt,  appeared  for  the  bankers,  and  claimed  to 
have  their  costs  out  of  the  fund,  as  having  been  merely  inno- 
cent stakeholders.  [Lord  Abinger,  C.  B. — If  Jgar  bad 
succeeded  in  his  action  agiunst  them,  they  must  have  paid 
his  costs.]  They  would  have  had  their  costs  on  a  bill 
of  interpleader  in  equity  out  of  the  fund  in  Court;  and 
the  practice  of  the  equity  courts  in  this  respect  has  been 
adopted  by  the  Court  of  Common  Pleas,  in  applications 
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under   the  Interpleader  Act.     Parler   v.    lAnneti  {fl\  ^*^^4^^* 
Duear  ▼.  Mackintosh  (6),  Coiter  v.  Bank  of  England  (c).     ^ ^-1-^ 

Agar 
o. 
Merewether,  Serjt.,  again  urged  the  claim  of  the  trus-     Blktbtv. 

tees  to  have  the  expenses  of  the  defence  out  of *the  fund. 

Erie,  for  the  plaintiff,  admitted  that  the  bankers  were 
entitled  to  their  costs,  but  contended  that  they  must  be 
paid  by  the  defendants,  not  out  of  the  fund.  And  as  to 
the  claim  of  the  trustees,  he  alleged  that  they  had  not 
dieted  bond  Jlde  ;  and 

GuRNEY,  B.,  thereupon  stated,  that,  although  the  trus- 
tees, on  their  first  negotiation  with  the  bankers,  pro- 
ceeded bond  Jidct  with  the  purpose  of  obtaining  the 
money  to  employ  it  in  the  woman's  defence,  they  after- 
wards acted  maid  fide,  and  endeavoured  to  obtain  it, 
not  for  any  of  the  purposes  of  the  trust,  but  for  their 
own  benefit. 

Lord  Abinger,  C.  B. — ^The  bankers  ought  to  have  their 
costs,  but  whether  they  have  them  from  the  plaintiff  or 
out  of  the  fund  is  immaterial.  It  is  not  clear  that  the 
plaintiff  would  have  succeeded  against  themi  since  he  did 
not  deposit  the  money  with  them.  As  to  the  costs  incurred 
by  the  trustees,  if  they  had  made  a  bond  fide  defence,  and 
applied  the  money  as  they  honestly  thought  best  under  the 
circumstances,  it  would  hardly  have  been  fair  to  say  that 
they  should  bear  these  expenses.  But  the  learned  Judge 
states,  and  the  facts  shew,  that  they  proceeded,  not  bond 
fide  for  the  benefit  of  the  ceMtui  que  trust,  but  for  the 
purpose  of  paying  their  own  bill.     That  being  the  case, 


(a)  2  Dowl.  P.  G.  562.  (6)  3  Moo.  &  Sc.  182. 

(c)  Ibid.  180. 

zz  2 
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Exeh.  of  Pieas,  we  think  they  ought  to  pay  the  costs  of  the  interpleader 
^     rule,  and  to  bear  the  expenses  they  have  incurred  in  these 
AoAR        proceedings. 
Bletbtw. 

The  other  Judges  concurred. 

Rule  -absolute:  the  plaintiff  to  pay  the  costs 
of  the  bankers,  and  to  be  repaid  by  the 
defendants. 


Lewis  v.  Lyster. 

indoneeagiintt  ASSUMPSIT  hy  indorsee  against  acceptor  of  a  bill  of 
bmofexchange.  exchange  for  165/.,  dated  13th  Aprils  1831,  drawn  by 
dnw  **i'dOTMd  ^^^9  "^omeM  Bouverie  upon  and  accepted  by  the  defen- 
the  bill  to  A,  dant,  payable  to  the  order  of  Bouverie  two  months  after 
it  to  a,  in  date,  indorsed  by  Bouverie  to  John  Aldridge,  and  by  him 
JiSSSi^°wh!L  *^  ^^^  plaintiff.  Plea,  that,  long  before  the  said  bill  of 
dne;  tiiat  c.  exchange  became  due  and  payable,  according  to  the  tenor ^ 
obtain  payment  and  effect  thereof,  the  said  H.  J.  Bouverie  duly  indorsed 
i^t to^lwbo^  ^^^  *^™^  ^^  ^"®  Anthony  Calvert,  who  afterwards,  and 
Md°"*f  i****  *^*^  '^"*  before  the  said  bill  became  due  and  payable* 
until  the  defen-  indorsed  the  same  to  certain  persons  using  the  name, 
indonement  to^  Style,  and  firm  of  Braithwaite  Sf  Jones,  who  afterwards* 
deUveredto       ^^^  before  it  became  due  and  payable,  indorsed  the  same 

B,  another  bUi,    to  ouc Chawner,  in  whose  possession  the  same,  at 

same  party,  and  the  time  it  became  due  and  payable  according  to  the 
defendant'^^ror'a  tenor  and  effect  thereof,  remained  and  continued;  and 
greater  amount,  h^  the  Said  Chowner.  when  the  said  bill  of  exchange  be- 

which  B.  ae- 

cepted  in  ftiii      Came  due  and  payable  as  aforesaid,  so  being  the  holder 

diaeharge  and 
aatii&cdon  of 
the  former  bUL 

Held,  on  demurrer,  that  thia  waa  a  tuffldent  anawer  to  the  action,  although  It  did  not  appear 
that  the  second  bill  was  payable  to  order. 

The  plea  went  on  to  aver  that  the  latter  biU  was  indorsed  by  B,  to  A,,  and  that  after  It  became 
due  the  defendant  paid  the  amount  of  it  to  A.,  in  satisfaction  and  discharge  of  that  bill,  and  of 
all  damages  sustained  by  the  pUdmi^  by  reason  of  the  non-payment  thereof  when  due:«-AM^ 
that  aU  this  might  be  rejected  as  surplusage,  and  did  not  ▼itiate  the  plea. 
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thereofi  caused  the  same  to  be  presented  to  the  defen«  Ereh.  of  Pleat, 
dant  for  payment  of  the  sum  of  money  therein  mentioned ;  ^  *  ^ 

but  default  being  made  in  payment  thereof,  the  said  Lewis 
Chaumer  afterwards,  and  before  either  of  the  said  in-  lybtbr. 
dorsements  in  the  declaration  mentioned,  returned  the 
itaid  bill  to  the  said  Braiihwaiie  %  Jones,  and  the  same 
remained  and  continued  in  the  possession  of  those  persons, 
who  thenceforth,  and  until  and  at  the  time  of  the  dis- 
charge and  satisfaction  of  the  amount  thereof  as  after- 
mentioned,  continued  holders  of  the  said  bill,  and  enti- 
tled to  receive  the  sum  of  money  therein  mentioned.  That 
afterwards,  and  long  before  the  commencement  of  this 
suit,  and  before  the  indorsement  and  delivery  of  the  said 
bill  to  Aldridge,  or  ^o  the  plaintiff,  the  defendant  handed 
over  and  delivered  to  Braiihwaiie  ^  Jones,  so  then  being 
the  holders  of  the  said  bill  as  aforesaid,  and  they  then 
accepted  and  received  from  the  defendant,  a  certain  bill 
of  exchange,  drawn  by  the  said  H.  J.  Bouverie  upon 
and  accepted  by  the  defendant,  at  three  months'  date  from 
the  26th  Afny,  18S1,  for  500^  value  received,  in  full  satis- 
faction and  discharge  of  the  said  sum  of  money  in  the 
said  bill  of  exchange  in  the  declaration  mentioned,  and 
of  all  damages  by  them  sustained  by  reason  of  the  non- 
payment thereof,  on  the  day  when  the  same  became  due 
and  payable.  That  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  Braiihwaiie  ^  Jones  in(]^orsed 
and  delivered  the  said  last-mentioned  bill  to  one  F.  Sea^ 
good;  and  that  afterwards,  and  after  the  said  bill  of  ex- 
change for  500/.  became  due  and  payable,  to  wit,  on  the 
day  and  year  aforesaid,  the  said  F.  Seagood  then  being 
the  holder  thereof,  and  entitled  to  demand  and  have  and 
receive  the  amount  thereof,  he,  the  defendant,  paid  to  the 
aaid  F.  Seagood,  so  being  such  holder  thereof,  the  sum  of 
500^  lOs.,  in  full  satisfaction  and  discharge  of  the  sum  of 
money  in  the  last-mentioned  bill  of  exchange  specified, 
and  all  damages  by  the  said  plaintiff  sustained  by  reason 
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£reft.  ^  PkoB,  of  the  non-payment  thereof  when  the  same  became  doe 
and  payable.  That  the  said  bill  of  exchange  in  the  de* 
claration  mentioned  was  not  transferred  or  delivered  to 
the  said  John  Aldriffge,  or  indorsed  to  or  by  him,  until 
long  after  the  same  became  due  and  payable,  nor  until 
after  the  said  Braithtvaiie  %  Jones,  so  being  holders 
thereof,  when  the  same  became  due  and  payable,  so  a<y 
cepted  and  received  the  said  bill  of  exchange  of  500L, 
in  full  discharge  and  satisfaction  of  the  said  bill  of  ex- 
change in  the  declaration  mentioned ;  and  this  the  defen* 
dant  is  ready  to  verify,  &c.  Special  demurrer,  assigning 
for  causes,  that  it  did  not  appear,  nor  was  stated  in  or  by 
the  plea,  that  the  said  bill  of  exchange  for  500k  was  pay* 
able  to  the  order  of  Braiihwaite  %  Jonet^  or  otherwise 
negotiable;  and  therefore  the  said  F.  Seagood  had  no 
legal  right  to  or  interest  in  that  bill,  nor  was  entitled  to 
receive  the  amount  thereof,  or  give  any  acquittance  or 
discharge  for  the  same ;  and  therefore  it  did  not  appear 
that  that  bill  had  ever  yet  been  legally  paid  or  satisfied : 
and  that  it  was  stated  in  the  plea  that  the  defendant  paid 
the  said  JP.  Seagood  the  said  sum  of  500/.  lOs.  in  satis- 
faction of  damages  by  the  plaintiff  by  reason  of  the  non* 
payment  thereof,  whereas  it  did  not  appear  that  the  plain' 
tiff  was  entitled  to  any  damages  by  reason  of  that  non- 
payment,   JcMnder  in  demurrer. 

Humfretff  in  support  of  the  demurrer,  contended  that 
it  did  not  sufficiently  appear  from  the  plea  that  the  second 
bill  was  a  negotiable  instrument ;  unless  it  were,  Seagood 
could  have  no  right  to  receive  it,  and  it  would  be  no  8atis<» 
faction  of  the  first,  which  would  be  outstanding  until  the 
money  was  paid  on  some  negotiable  instrument.  [Parief 
B. — ^Would  not  the  plea  have  been  good,  if  it  had  stopped 
with  the  allegation  of  the  acceptance  of  the  second  bQl  by 
Braithwaite  ^  Jones  f  There  is  a  sufficient  averment  of 
satisfaction,  by  giving  a  new  bill  to  the  parties  entitled, 
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not  "for  and. on  account  of  the  first  bill,  but  absolutely 
in  saiisfaclum  and  discharge  of  it]  Th^n,  certainly,  the 
second  bill  was  not  given  in  satisfaction  of  the  plaintiff's 
damages.  [Parke,  B. — All  that  part  of  the  plea  may  be 
rejected  as  surplusage,  and  enough  remains  to  shew  a 
good  answer  to  the  action.] 
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EseK  p/  PUat, 
1835. 


Per  Curiam — 


Judgment  for  the  defendant. 


Grebn  v.  Button. 

C/ASE. — ^The  declaration  stated,  that  the  plaintiff,  before  a  declaration  m 
and  at  the  time  of  the  committing  of  the  grievances  by  the  "j^^^^^fffj^ 
defendant  thereinafter  mentioned,  used  and  carried  on  the  carpenter  and 

builder)  had 

business  of  a  carpenter  and  builder,  and  had,  just  before  purchased  of  c. 
the  time  of  the  committing,  &c«,  to  wit,  on  the. 27th  of  uttins/uTte 
June,  1836,  purchased  of  certain  persons  using  the  name,  JJ^^e^^for*** 
Ac,  of  CosMer  A  Son,  and  Cesser  A  Son  had  then  sold  to  n^,  which  tun 

t         1   -     .«•  .     1  '         f  1  .     /»/\A   the  defendant 

the  plaintiff,  a  certain  large  quantity  of  wood,  to  wit,  %lXi  bad  lent  to  the 
spruce  battins,  to  be  used  by  the  plaintiff  in  his  said  trade  ^If^eof  mlk- 
or  business,  at  and  for  the  sum  of  11/.,  which  sum  the  ing payment  for 

•  them,  and  on 

plaintiff,  at  the  time  of  the  said  purchase  and  sale,  paid  the  personal 
to  Cosser  %  Son^  who  then  accepted  and  received  the  puintiff;  with- 
same  from  the  plaintiff  in  payment  for  the  said  spruce  JJJJ"4J[fJhe 
battins,  &c. ;  and  the  defendant,  at  the  time  of  the  said  defendant 

should  have  any 
lien  or  control 
.  over  the  battins 
as  a  security  for  its  repayment;  yet  that  the  defendant,  well  knowing  the  premises,  and  contriving, 
&c,  to  deprive  the  pbintiCT  of  the  possession  and  use  of  the  said  battins»  and  ftdsely  and  wrongfully 
assuming  and  pretending  that  he  was  entitled  to  a  lien  on  them,  and  had  a  right  of  staying  and 
preventing  the  delivery*  of  them  to  the  plaintiff  until  the  said  sum  of  money  should  be  repaid, 
wrongfully  and  maliciously,  and  without  reasonable  or  probable  cau&e,  but  under  colour  of  the  said 
pretended  lien  and  right  of  deUiner,  directed  C.  not  to  deliver  them  to  the  plaintiff  until  further 
order  from  the  defendant ;  whereby,  and  in  consequence  whereof,  C  being  induced  to  believe  that 
the  defendant  had  such  lien,  &c.,  did,  in  consequence  of  such  order,  refuse  to  deliver  them  to  the 
plaintiff  for  thjree  wcekfe,  whereby  the  plaintiff  was  prevented  ttota  using  them  in  his  business, 
and  certain  houses  which  he  was  then  building  were  greatly  delayed,  &c. — Held^  on  demurrer, 
JlrsI,  that  it  suflBdently  appeared  on  the  ihoe  of  the  decUration,  that  the  defendant  made  a  know- 
ingly false  claim  of  lien.;  uamdly,  that  the  special  damage  alleged,  via.  the  ppn-delivery  of  the 
battins  to  the  plaintiff,  was  sufficiently  connected  with  the  wrongful  act  of  the  defendant,  to  sup- 
port the  action. 
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Ejfck.  9f  Piidt,  purchase  and  sale,  had  lent  and  advanced  to  the  plaintiflT 
^^...^..^  the  said  sum  of  1 1/»,  for  the  purpose  of  making  such  pay- 
Green  ment,  of  which  Cosser  ^  Son  had  notice ;  and  which  said 
Button.  *^™  ^^  money  was  so  lent  and  advanced  by  the  defendant 
to  the  plaintiff  as  aforesaid,  upon  the  personal  credit  and 
responsibility  of  the  plaintiff,  without  any  agreement  being 
then,  or  at  any  other  time,  either  before  or  afterwards* 
made  or  entered  into  between  the  plaintiff  and  the  defen* 
dant,  that  the  defendant  should  have  or  be  entitled  to  any 
lien  on  the  said  spruce  battins  in  respect  of  the  said  loan, 
or  any  power  or  control  over  the  same,  or  any  part  thereof, 
as  a  security  for  the  repayment  of  the  said  sum  of  money, 
or  otherwise:  yet  the  defendant,  well  knowing  the  pre- 
mises, and  contriving,  &c.,  to  deprive  the  plaintiff  of  the 
possession,  use,  and  benefit  of  the  said  spruce  battins,  and 
falsely  and  wrongfully  assuming  and  pretending  that  he, 
the  defendant,  had  and  was  entitled  to  a  lien  on  the  said 
spruce  battins,  and  had  then  a  right  of  staying  and  pre* 
venting  the  delivery  thereof  to  the  plaintiff  until  the  said 
sum  of  money  should  be  repaid ;  and  falsely  and  wrong- 
fully pretending  that  the  plaintiff  was  in  embarrassed  cir- 
cumstances, and  unable  to  pay  his  just  debts ;  afterwards, 
and  after  the  said  purchase  and  sale  of  the  said  spruce 
battins  by  the  plaintiff,  and  after  the  payment  of  the  price 
thereof  by  the  plaintiff,  wrongfully  and  maliciously,  and 
without  reasonable  or  probable  cause  in  that  behalf,  but 
under  colour  of  the  said  pretended  lien  and  right  of  de* 
tainer,  ordered  and  directed  the  said  Cosser  ^  San  not  to 
deliver  the  said  battins,  or  any  part  thereof,  to  the  plain- 
tiff, but  to  retain  and  keep  the  same  in  their  possession, 
until  they  the  said  Cosser  ^  Son  should  receive  fiirther 
orders  and  directions  from  the  defendant  concerning  the 
same;  whereby,  and  in  consequence  whereof,  the  said 
Cosser  ^  Son  being  then  and  there,  by  the  means  afore* 
said,  induced  by  the  defendant  to  believe  that  he,  the  de- 
fendant, in  fact  had  and  was  entitled  to  such  lien  as  afore- 
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said  on  the  said  spruce  battins,  and  had  a  legal  right  to  ^^t^^'^' 

make  such  order  for  the  staying  and  preyenting  the  deli«    >      ^'  ^ 

▼ery  thereof  to  the  plaintiff,  did,  in  pursuance  of  the  said       Gkbbh 

order  and  direction  of  the  defendant  in  that  behalf,  keep      button. 

and  retain  the  said  spruce  battins  in  their  custody  for  a 

long  space  of  time,  to  wit,  for  the  space  of  three  weeks 

then  next  following,  without  the  consent  and  against  the 

will  of  the  plaintiff,  and  did  during  all  that  time  absolutely 

refuse  to  give  up  or  deliver  the  same,  or  any  part  thereof, 

to  the  plaintiff  or  his  order,  although  the  said  Cotter 

%  Son  were  requested  by  the  said  plaintiff  so  to  do: 

whereby,  and  by  reason  of  the  committing  of  the  said 

grievances  by  the  defendant,  the  plaintiff  was  during  all 

that  time  deprived  of  the  possession  of  the  said  spruce 

battins,  and  of  the  benefit  of  the  said  sale  and  purchase 

thereof,  and  prevented  from  using  the  same  in  his  said 

trade  or  business  of  a  carpenter  and  builder;  and  divers 

houses  and  buildings  then  erecting  and  building  by  the 

plaintiff,  during  all  the  time  aforesaid,  remained  incomplete, 

and  the  work  and  progress  thereof  was  greatly  delayed  and 

retarded,  &c«  &c. 

Several  pleas  were  pleaded,  of  which  the  third  was,  that 
the  plaintiff  did  not  pay  the  said  price  or  sum,  or  any  part 
thereof,  to  the  said  Cotter  %  Sofh  in  manner  and  form, 
&c. :  concluding  to  the  country.  Greneral  demurrer,  and 
joinder. 

The  points  marked  for  argument  in  the  margin  of  the  de- 
murrer book  were  as  follows :— On  the  part  of  the  plaintiff 
— that  the  non-payment  by  the  plaintiff  of  the  price  of  the 
spruce  battins,  mentioned  in  the  declaration,  to  Cotter 
^  Son,  is  no  justification  in  law  for  the  grievances  alleged 
to  have  been  committed  by  the  defendant.  On  the  part 
of  the  defendant — That  on  the  pleadings  it  does  not  ap- 
pear that  there  is  either  wrong  or  damage  suflBcient  to 
support  the  action;  the  wrong  alleged  being  the  ordering 
Cotter  ^  Son  not  to  deliver  the  goods  to  the  phundff  until 
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RtdL  of  PiMUr  further  orders;  but  no  legal  obligation  to  obey  that  order 
appearing,  and  the  expression  of  a  wish  to  that  effect  not 
being  actionable,  Cosser  ^  San  would  be  alone  liable  if 
they  retained  the  goods  without  legal  right.  No  misre* 
presentation  is  alleged  as  the  ground  of  action;  and  if  any 
assertion  of  a  right  to  prevent  the  delivery  of  the  goods 
can  be  implied,  it  would  not  sustain  an  action,  being  only 
the  expression  of  an  opinion  not  alleged  to  be  to  the  de<> 
fondant's  knowledge  erroneous,  and  on  which,  if  erroneous, 
it  was  the  indiscretion  of  Cosser  ^  Son  to  rely.  No  suffi- 
cient damage  appears;  for  the  plaintiff  was  not  entitled  by 
law  to  the  delivery  of  the  goods  till  the  price  was  paid, 
and  the  plea  denies  that  he  paid  the  price ;  and  there  is 
nothing  to  show  that  Cosser  ^  Son  would  have  delivered 
the  goods  even  if  no  order  or  direction  had  been  given. 

Wighiman^  for  the  plaintiff. — The  plea  is  clearly  bad ; 
but  the  main  question  is,  whether  the  declaration  dis* 
closes  a  sufficient  cause  of  action,  the  averment  of  the 
payment  of  the  price  being  struck  out.  It  is  submitted 
that  the  damage  is  sufficiently  shown  to  have  been  the 
necessary  consequence  of  the  defendant's  wrongful  act,  to 
enable  the  Court  to  hold  that  the  plaintiff  is  entitled  to 
some  damages,  to  be  afterwards  ascertained  in  amount. 
Vicars  v.  fVilcocks  (a),  which  will  be  relied  on  by  the 
other  side,  is  distinguishable,  because  there  was  there  no 
necessary  connection  between  the  slander  uttered  by  the 
defendant,  and  the  wrongful  act  of  the  party  who  was 
supposed  to  have  been  induced  by  it  to  dismiss  the 
plaintiff  from  his  service.  The  rulcv  of  law  is  laid  down 
correctly  by  Tindal,  C.  J.  in  Ward  v.  Weeks  (6)  :— 
*'  Every  man  must  be  taken  to  be  answerable  for  the 
necessary  consequences  of  his  own  wrongful  acts ;  but  a 
spontaneous  and  unauthorized  communication  cannot  be 
considered  as  the  necessary  consequence  of  the  original 

(a)  8  East,  I.  (6)  4  M.  &  P.  706 ;  7  Bing.  215. 
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Uttering  of  the  words.    It  wm  tbe  repetition  of  them  by  ««•- V  Pto«< 

Bryce  to  Bryetj  which  was  the  voluntafy  act  of  a  free 

agent,  oyer  whom  the  defendant  had  no  control,  and  for 

whose  acts  he  is  not  answerabte,  that  was  the  iitimediatci 

cause  of  the  plaintiff's  damage."    So  here,  if  some  third 

party  had  informed  Cesser  ^  Son  that  the.  defendant  had 

a  lien  on  the  battins,  and  they  had  thereupon  refused  to 

deliver  them,  this  case  would  have  been  within  the  tule  so 

laid  down :  but  it  is  the  defendant  himself  who  directly 

forbids  their  delivery,  stating  that  he  has  a  lien.    And  he 

might  have  some  right  ariising  out  of  a  special  contract, 

though  not  strictly  a  lien,  which  might  render  it  unsafief 

for  Cesser  Sf  Son  to  deliver  them  to  the  plaintiff.    Id 

Plunket  V.   Gilimoreia)^  it  was  held  that  case  lay  by  vi 

vintner  against  a  party  who  procured  men  to  come  to  the 

plaintiff's  house,  one  of  them  dressed  in  woman's  clothes 

and  pretending  to  be  a  prostitute,  and  to  call  out  "  a 

bawdy-house,'*  so  as  to  have  the  plaintiff's  house  reputed 

as  such,  by  which  the  mob  broke  the  windows :  for  these 

acts  would  have  been  evidence  to  convict  the  plaintiff  On 

a  charge  of  keeping  a  disorderly  house.    Here  it  is  ad* 

mitted  on  the  pleadings,  that  the  plaintiff  has  been  unable 

to  obtain  his  goods  from  Cosser  %  Son  hy  reason  of  the 

defendant's  unfounded  representation  of  a  lien,  and  for* 

bidding  them  to  deliver  them.     It  is  like  a  case  of  slander 

of  title,  where  it  is  necessary  to  show  that  the  defendant 

had  good  grounds  for  saying  what  he  did.    The  plaintiff 

would  have  had  the  goods  he  had  purchased   but   for 

the  defendant's  wrongful  and  voluntary  act,  which  has 

directly  prejudiced' him. 

J.  Henderson,  conird. — Nothing  appears  on  the  face  of 
this  declaration  to  show  that  the  defendant  was  not  acting 
in  the  assertion  of  a  bond  fide  claim  of  lien.    If  he  was, 

{a)  Fortesc.  211;  1  Mod.  215. 
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AwA.  cf  Phot,  the  action  cannot  be  maintained :  Gerrard  v.  Diekin* 
^  son  (a).  The  assertion  of  a  bond  fide  title,  unless  it  ap- 
Gebbn  pears  to  have  been  wrongful  and  malicious,  gives  no  right 
BvTToM.  ^^  action.  \Parke^  B. — It  is  stated  to  have  been  so  here.] 
It  is  not  directly  alleged ;  the  plaintiflF  only  sets  forth  cer-i^ 
tain  facts  from  which  he  invites  the  Court  to  draw  that  in- 
ference. It  is  stated  that  the  defendant  had  in  fact  no  lien 
by  agreement  with  the  plaintiff,  and  that  he  knew  the  facts 
alleged ;  but  not  that  he  knew  there  was  no  foundation  for 
his  claim  of  lien.  That  being  so,  the  defendant's  repre- 
sentation is  fairly  referable  to  a  bond  fide  belief  that  he  had 
a  lien,  and  therefore  is  not  actionable.  The  assertion  of  a 
lien,  even  without  reasonable  or  probable  cause,  would  noi 
confer  a  right  of  action,  unless  it  were  fraudulently  made* 
\Pwrke^  B« — It  is  said  here  to  have  been  done  mo/tceoti^/y.] 
The  mere  allegation  of  a  malicious  intent  will  not  give  the 
act  an  actionable  character;  Haycraft  v.  Cre€uy  (6); 
PolhiUym  Walter  (c);  and  the  words  ''  well  knowing  the 
premises  '*.  import  only  this — well  knowing  the,  matters  of 
fact  before  stated;  with  which  it  is  consistent  that  the 
defendant  had  a  lien,  or  bond  fide  believed  himself  to 
have  it. 

But  further,  it  does  not  even  distinctly  appear  that 
the  defendant  asserted  that  he  had  such  lien  in  fact: 
but  only  that  he  gave  Cosser  ^  Son  an  **  order  and  direc- 
tion,** not  to  deliver  the  goods  to  the  plaintiff.  That  of 
itself  is  nothing,  unless  it  carried  with  it  an  obligation  on 
Cosser  ^  Son  to  obey  it ;  it  imports  no.  more  than  a  mere 
request.  At  all  events,  it  would  give  no  right  of  action, 
without  consequential  damage  being  shown  to  have  been 
the  natural,  necessary,  or  legal  result  of  the  defendant's 
act*  In  Morris  Y.  Langdale(d),  which  was  an  action  for 
saying  of  a  stock-jobber  that  he  was  a  **  lame  duck,** 


(a)  4  th  resolutioD,  4  Rep.  18.  (c)  3  B.  &  Ad.  114. 

(6)  2  East,  92.  (d)  2  Bos.  &  P.  284. 
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innuendo  that  he  had  not  fulfilled  his  bargains  in  stock ;  JSxeh.  ef  puqh 
and  the  special  damage  alleged  was,  that  certain  persons 
named  had,  in  consequence  of  the  words,  refused  to  fulfil 
certain  contracts  of  the  same  kind  with  the  plaintifiT— Lord 
Eldon^  C.  J.,  said  this  was  damage  for  which  the  plaintifi^ 
might  compensate  himself  in  actions  against  those  persons, 
and  the  law  supposed  that  in  such  actions  he  would  receive 
a  full  indemnity.  So  here,  Cosser  %  Son  were  lawfully 
bound  to  deliver  to  the  plaintiff,  as  the  declaration  assumes^ 
and  might  have  been  sued  by  the  plaintiff  for  not  deli- 
vering. Vicars  v.  Wilcocks  lays  it  down  distinctly  that 
the  injury  to  the  plaintiff,  to  entitle  him  to  damages,  must 
be  the  legal  and  natural  result  of  the  defendant's  act,  not 
the  wrongful  act  of  a  third  person  arising  out  of  it* 
[Parke,  B. — Considerable  doubt  has  been  thrown  on  that 
authority  in  a  very  learned  work  (a).]  Ward  v.  Weeks  is 
an  authority  to  the  same  effect.  [Alderson^  B. — Those 
cases,  in  which  the  damage  arose  from  the  wrongful  act 
of  a  third  person,  are  perfectly  distinguishable  from  this.] 
Suppose  Cosser  Sf  Son  had  been  sued  by  the  plaintiff,  and 
made  responsible  in  full  damages  for  the  non-delivery ; 
could  they  have  an  action  over  against  the  defendant? 
His  act  is  not  the  causa  eausans  of  the  injury,  because  it 
imported  no  compulsion  on  Cosser  %  Son  to  withhold 
the  goods. 

Again,  it  does  not  appear  that  the  plaintiff  is  entitled 
to  the  possession  of  the  goods,  not  baring  paid  for  them* 
If  so,  he  cannot  allege  their  non-delivery  as  a  ground  of 
legal  damage.  To  apply  the  judgment  of  Lord  Ellen* 
borough  in  Vernon  v.  Keys{b\  "he  has  not  been  de- 
prived by  deceitful  means  of  any  benefit  which  the  law 
entitled  him  to  demand  or  expect.'*    In  Ashley  v.  Harris 


(o)  1  Starkie   on  Libel,  205,      467. 
note.    See  also  Kmghi  t.  QMi,         (6)  12   East,  636 ;   4  Taunt. 
1  Adol  &  Ell.  47;  S  Nev.  &  M.      4S8. 
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Etdui^PkaB,  Man  (a),  which  was  an  action  by  the  proprietor  of  a  theatre 
agabst  a  person  who  had  libelled  a  female  singer  at  the  the- 
atre, by  reason  whereof  she  was  deterred  firom  appearing  oo 
the  stage,  it  was  ruled  that  the  action  was  not  maintainabley 
because  it  would  be  making  the  right  to  sue  depend  on 
]irhether  she  had  nerve  enough  to  appear  in  spite  of  the 
libel*  So  here,  the  result  of  the  action  is  made  to  depend 
on  the  choice  of  Coiser  if  ^Sbn  whether  they  will  recognise 
(he  defendant's  claim  or  not. 

Wighimant  in  reply. — It  is  submitted  that  it  quite  sulBi- 
ciently  appears,  on  all  the  allegations  of  this  declaration 
taken  together,  that  the  defendant  was  actuated  by  a  ma- 
licious motive,  and  that  his  representation  was  fiilse  to  his 
own  knowledge.  It  was  for  the  defendant  to  have  shown 
that  the  non-delivery  was  in  consequence  of  the  non-pay- 
ment of  the  price,  and  not  in  consequence  of  the  false 
representation.  It  is  true  that  the  plaintiff  might  have  a 
ground  of  action  against  Cesser  ^  jSVih,  but  that  is  no 
defence  here.  In  cases  of  slander  of  title,  although  there 
is  an  action  against  the  party  who  faik  to  perform  his 
contract,  there  is  an  action  also  against  the  author  of  the 
slander :  JBac.  Abr^  Action  on  the  Case^  (B.)  {b).  [Al* 
derson,  B* — ^If  Cosser  ^  Son  have  not  been  paid,  there 
may  have  been  no  breach  of  their  contract,  and  therefore 
no  right  of  action  against  them.]  At  all  events,  their  doubt 
as  tq  the  defendant's  titie,  whether  well  or  ill  founded, 
induced  by  his  representation,  has  caused  them  not  to 
deliver  the  goods.  That  is  an  injury  to  the  plaintifl^ 
and  it  results  directly  from  the  defendant's  wrongful 
act,  and^  as  it  must  be  inferred  on  these  pleadings,  from 
it  only. ' 


(a)  Peske'8  N.  P.  C.  194  ;  1  (6)  Qting  i^^wRim  v.  ZacAory, 

Esp.  48.  Alcyn»  3. 
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Parkb»  B.— I  think  this  action  is  maintainable,  and  EMch.  of  Pkat. 

1R35 

that  the  demurrer  must  be  overruled.    It  is  in  substance  ^ 

an  action  on  the  case  for  a  false  and  malicious  represeur  Grbbn 
tation ;  and  there  is  no  dctubt,  on  .the  authority  of  Gerrard  button. 
V.  Dickinson,  which  has  been  cited,  and  also  of  Loveii  y. 
Wetter  (a),  that  the  action  is  maintainable,  though  the 
defendant  makes  a  claim  of  right,  if  it  be  made  mali-> 
ciously,  and  without  reasonable  or  probable  cause,  and 
the  special  damage  accrues  from  the  claim  so  made.  Then 
the  questions  here  are,  first,  whether  it  sufficiently  appears 
that  the  defendant  made  the  AdAta  falsely  and  maliciously ; 
and  secondly,  whether  the  special  damage  appears  to  result 
from  that  wrongful  act.  [His  Lordship  read  the  material 
parts  of  the  declaration,  and  then  proceeded:]  It  ap<- 
pears  to  me  that  there  is  her«  a  sufficient. allegation  that 
the  defendant  knew  that  there  had  been  no  agreement 
for  a  lien,  that  he  falsely  and  wrongfully  pretended  that 
he  was  entitled  to  a  lien,  and  made  the  representation 
from  improper  and  malicious  motives:  and  that  if  it 
is  necessary  that,  his  claim  of  lien  should  be  disproved, 
in  order  to  maintain  the  action,  that  also  is  sufficiently 
averred.  In  considering  the  effect  of  this  demurrer,  we 
must  lay  out  of  the  question  the  averment  in  the  decla- 
ration, of  payment  of  the  price.  Then  the  second  ques- 
tion is,  whdther  the  averment  of  special  damage  is  suffi- 
ciently connected  with  the  alleged  wrongful  act  It  seems 
to  me  that  there  is  a  sufficient  allegation  that  the  false 
representation  was  the  cause  of  the  non-delivery  of  the 
goods  by  Cosser  ^  Son.  But  it  is  said  they  were  under 
an  absolute  contract  to  deliver  to  the  plaintiff,  and  that 
he  might.take  his  remedy  against  them  for  the  breach  of 
that  contract;,  and  Fiears  v.  WUcocks,  and  Lord  EldofCs 
dictum  iu  Morris  v.  Langdale,  are  cited  to  show  that  the 
plaintiff's  right  of  action  against  them  bars  him  from 
recovering  against  the  defendant    It  is  unnecessary  to 

(a)  1  Roll.  Rep.  309. 
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^^^^r^'^'  consider  how  far  those  cases  would  be  supported,  if  the 
same  question  arose  directly ;  if  it  did,  we  should  desire 
time  to  give  them  a  full  consideration,  some  doubt  having 
been  thrown  upon  their  authority ;  but  in  order  to  raise  that 
question,  we  must  import  into  the  declaration  an  allegation 
that  Cesser  %  Son  were  under  such  absolute  obligation  to 
deliver ;  whereas,  the  averment  of  payment  being  struck 
out,  nothing  like  an  obligation  to  deliver  is  to  be  col- 
lected from  the  declaration:  it  only  appears  that  these 
were  goods  sold  on  credit,  and  not  paid  for.  Then  the 
result  of  the  whole  is,  that  the  defendant  had  no  reason- 
able or  probable  cause  for  his  representation,  and  that 
there  was  a  damsge  to  the  plaintiff  resulting  therefirom, 
viz.  the  non-delivery  of  the  goods.  Our  judgment  must 
therefore  be  for  the  plaintiff. 


Alderson,  B. — I  am  of  the  same  opinion,  and  my 
brother  Parke  has  expressed  all  the  reasons  I  can  give. 


GuRNEY,  B.,  concurred. 


Judgment  for  the  plaintiff. 


Wandlby  and  Another  r.  Smith. 

J.  HIS  was  an  action  of  debt  brought  by  the  plaintiffs, 
as  overseers  of  the  township  of  Middieton,  in  Yorkshire, 
on  a  bastardy  bond  given  by  the  defendant,  conditioiied 
to  indemnify,  as  well  the  then  churchwardens  and  over- 
seers, and  their  successors  for  the  time  being,  as  also  the 
parishioners  and  inhabitants  for  the  t}me  being,  from  all 
manner  of  costs,  taxes,  rates,  assessments,  and  charges 
whatsoever,  for  or  by  reason  of  the  birth,  education,  and 
maintenance  of  a  bastard  child,  and  of  and  from  all  ac- 


to  b6  Chirac- 

able,  althoiigh  he  m^J  «fterwardi  become  chargeable  again. 


Abaitardy- 
bond,  ooDdi- 
tioned  for  the 
payment  of  tha 
charges  in- 
curred **  by 
reaioD  of  the 
birth,  educa- 
tion, and  main- 
tenance of  a 
baitard  child,** 
cannot  be  en- 
forced after  the 
bastard  has  at- 
Uioed  twenty- 
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tions,  suits,  troubles,  charges  and  demands  whatsoever,  Esch.  of  PUas, 
touching  or  concerning  the  same.  The  declaration  aver- 
red that  the  child  was  born,  and  was  still  living,  and  as- 
signed two  breaches:  Jirst,  that,  in  the  year  1834,  the 
overseers  were  bound  and  obliged  to  pay  and  expend^ 
and  did  pay  and  expend,  certain  monies  in  and  about  the 
maintenance  of  the  bastard  ;  secondly ,  that  they  expended 
monies  in  the  maintenance  of  the  bastard's  wife  and  chil- 
dren. The  defendant,  after  craving  oyer  of  the  bond  and 
condition,  pleaded  to  each  of  the  breaches,  that,  in  the 
year  1827,  the  said  bastard  child  attained  the  age  of 
twenty-one  years,  and  had,  for  a  long  time  previously, 
ceased  to  be  chargeable  to  the  said  township,  and  had 
maintained  himself.     General  demurrer  and  joinder. 

J.  Henderson,  in  support  of  the  demurrer. — The  ques- 
tion is,  whether  the  obligation  imposed  by  the  bond  is 
necessarily  limited  to  the  period  of  the  child's  being  under 
age,  or  unemancipated.  It  is  submitted  that  the  obligor 
is  responsible  during  the  life  of  the  bastard*  There 
is  nothing  in  the  condition  of  the  bond  itself  to  support 
the  limitation  contended  for.  [Parke,  B. — The  respon- 
sibility is  for  charges  incurred  by  reason  of  the  birth, 
&c.,  of  such  child.  Here,  the  bastard  became  charge- 
able after  he  attained  twenty-one.  Can  it  be  con- 
tettJ'Hl  that  the  bond  applies  to  such  a  case  as  that?] 
The  word  ''  child"  is  not  used  with  reference  to  the  age 
of  the  bastard,  but  as  a  designatio  persome,  in  the  same 
way  as  a  testator  would  use  it  in  his  will.  In  Rex  v.  St. 
John  Bedwardine  (a),  the  word  was  undoubtedly  held  to 
signify  a  person  under  twenty-one ;  but  that  was  by  reason 
of  the  qbvious  meaning  of  the  act  of  Parliament  for  bind- 
ing out  poor  children  apprentices.  The  parish  continues 
liable  for  the  maintenance  of  the  bastard,  though  he  is 

(a)  2  NeT.  &  M.  86 ;  5  B.  &  Ad.  169. 
VOL.  n.  AAA  C.  M.  R. 
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Exeh,  of  PUaif  of  age ;  and  the  obligations  of  the  bond  ought  to  be  co- 
^     extensive  with  that  liability.     But  even  if  the  bond  be 
wandlet      not  now  enforceable  under  the  statute  6  Geo.  S,  c.  31,  it 
Smith.        may  Still  be  good  at  common  law:   Middleham  v.  Bel- 
Urby  {a).   There  is  nothing  in  the  statute,  or  in  any  other 
rule  of  law>  to  prohibit.the  extension  of  the  father^s  liability 
during  the  life  of  the  child.    A  parent  is  liable  for  the 
support  of  his  legitimate  children  as  long  as  they  live. 
In  mere  popular  construction,  a  person  ceases  to  be  a 
child  long  before  be  attains  twenty-one.    If  this  view  be 
correct,  there  is  no  objection  to  the  second  breach ;  since, 
by  the  Poor  Laws'  Amendment  Act,  4  &  5  Will.  4,  c.  76, 
s.  Kt  relief  given  to  the  wife  and  children  is  to  be  con* 
sidered  as  given  to  tlie  husband ;  such  relief  was  there- 
fore *'  incidental  to  the  maintenance"  of  the  bastard. 

J.  L.  Adolphus^  coniri,  was  stopped  by  the  Court. 

Parke,  B. — It  is  quite  clear  that  the  pbject  and  lan- 
guage of  this  bond  are  confined  to  charges  by  reason  of 
the  birth,  education,  and  maintenance  of  the  child  as  a 
child.  When  he  attains  twenty^ne,  having  ceased  to  be 
chargeable,  the  obligation  entirely  ceases. 

Alderson,  B. — I  think  the  plea  is  a  complete  answer 
to  the  action.  The  bastard  had  ceased  to  be  chargeable 
at  the  age  of  twenty-one,  and  remained  without  relief 
from  the  parish  for  a  considerable  time ;  then  having  be- 
come payable  again  after  he  is  married,  it  is  sought  to 
charge  the  putative  father  on  this  bond.  I  think  there  is 
no  pretence  for  such  a  charge. 

GuRNBY,  B.  concurred. 

Judgment  for  the  defendant. 

(a)  I  M.  &  Selw.  310. 
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Bxeh»  of  Pleat, 
1835. 

CoNNOP  r.  Holmes. 

Assumpsit  by  indorsee  against  drawer  of  two  bills  Astumpsitby 
of  exchange,  the  first  for  100/.,  dated  ISth  April,  1835,  '^^^TJ" 
payable  two  months  after  date;   the  second  for  200i,  ^reKhM*^" 
dated  14th  April.  1835,  payable  two  months  after  date;  accepted  by 'i?. 

pirn      that  R 

both  accepted  by  T.  P.  Barlow;  with  coants  for  money  being  in  want  of 
paid  and  on  an  account  stated.  Plea,  to  the  first  and  Hp^J^d^tolhr' 
second  counts^  that  before  and  at  the  time  of  the  making  plaintiff  to  ad- 

/•    1  .1  I  I  Mt       4»  1        1       «    <•      1  •    ^■nce  it,  which 

of  the  said  several  bills  of  exchange  by  the  defendant,  to  hewasunwii- 
wit,  on  the  said  13th  April,  1835,  the  said  T.  P.  Barlow  H'^f  B.f^ecd' 
was  in  want  of  a  loan  of  a  sum  of  money,  to  wit,  the  sum  *°  accept  it  in 

•^  '  two-thirds 

of  300/.,  and  then  applied  to  the  plaintiff  to  lend  and  ad-  money  and  one- 
▼ance  him  the  same,  which  the  plaintiff  was  unwilling  to  uoiessitbepiain. 
do,  unless  the  said  T.  P.  Barlow  agreed  to  accept  the  c^^of**rbm 
same  partly  in  money  and  partly  in  wine,  that  is  to  say,  <*'*^  *>y  '*»« 
two-thirds  money  and  one^hird  wine,  and  to  pay  for  the  accepted  by  b.; 
same  by  the  sAid  plaintiff's  having  the  security  of  a  bill  to*hf  JS?**^ 
or  bills  drawn  by  the  defendant,  and  accepted  by  the  said  ^^^»  '"^  ^ 

^  Fi  thereupon  the 

T.  P.  Bctrlow;  that  the  said  T.  P.  Barlow  then  consented  bin  declared  on 

and  agreed  to  the  said  terms,  and  gave  notice  thereof  to  ^"defendant, 

the  defendant;  and  that  thereupon  the  said  two  several  ^"f  ^I^j^fthe 

bills  of  exchange  in  the  firirt  and  second  counts  respect-  defendant  never 

ively  mentioned,  were  aocordiilgly  drawn  by  him,  the  de-  consideration  or 

fendant,  and  accepted  by  the  said  T.  P.  Barlow.      Aver-  iJ^'^nSdera- 

ment,  that  the  defendant  never  received  any  consideration  tionmoveor 

•^  pass  from  either 

or  value,  nor  did  any  consideration  ever  move  or  pass  from  of  the  said  par- 
the  said  parties,  or  either  of  them,  to  the  defendant,  for  fendant  for  his 
the  drawing  by  him  of  the  said  several  bills  of  exchange,  bui'lxw'^M 
or  either  of  them,  except  as  aforesaid ;  that  the  said  wine  aforesaid;  and 
hath  not,  nor  hath  any  part  of  it,  hitherto  been  delivered;  wine  has  not 
and  that  the  said  contract  for  the  sale  and  delivery  thereof  ^rtha/Ih7^' 
was  a  gross  iraud,  both  on  the  said  T.  P.  Barlow  and  on  «»*  contract 

for  the  sale  and 
delivery  thereof 
was  a  gross 
fraud  on  the  defendant: — Htld  bad  on  demurrer. 

A  A  A   2 
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Kxch.  of  PUas,  the  defendant.     Verification.   Second  plea,  as  to  the  re- 
I8*i5. 

-^     sidae  of  the  causes  of  action,  non  assumpsit. 

CoNNOp  Replication  to  the  first  plea,  that  there  was,  at  the  re- 

HoLMEs.  spectiye  times  of  drawing  the  said  bills  of  exchange,  a 
good  and  sufficient  consideration  and  value  for  the  drawing 
and  indorsing  by  the  defendant  of  the  said  bills  of  ex- 
change, and  each  of  them;  concluding  to  the  country. 
Special  demurrer,  assigning  for  causes,  that  the  said  re- 
plication is  no  answer  to  the  second  plea,  and  neither  tra- 
verses, nor  confesses,  and  avoids  the  same ;  that  nothing 
is  put  in  issue  by  the  said  replication;  and  that  the 
same  concludes  to  the  country,  though  no  traverse  is  con- 
tained therein.     Joinder  in  demurrer. 

MiUer  appeared  to  support  the  demurrer.  [Parke ^ 
B. — Supposing  the  replication  to  be  bad,  as  concluding 
to  the  country,  the  plea  is  bad  also  as  not  answering  the 
whole  declaration.  It  only  avers  that  the  wine  was  not 
delivered ;  then  we  must  assume  that  the  money  was  paid: 
so  that  the  plea  is  an  answer  only  as  to  one-third  of  the 
amount  of  the  biUs.]  The  plea  alleges  that  the  contract 
was  a  gross  fraud ;  that  vitiates  it  altogether.  [Aldersan^ 
B. — What  is  the  meaning  of  a  ''  gross  fraud,"  on  the  face 
of  a  plea  ?]  If  any  possible  fraud  may  be  conceived,  which 
might  be  given  in  evidence  under  this  allegation,  it  is  suffi- 
cient. [ParkCi  B. — The  plea  does  not  enable  us  to  say 
what  the  fraud  consists  in ;  of  what  kind  or  nature  it  was; 
it  is  wholly  unintelligible.  Then,  that  part  being  struck 
out,  there  is  no  answer  at  all.]  Fraud  and  covin  may  be 
alleged  in  a  plea  in  general  terms :  1  Chiity  on  Pleadings 
570;  Mason  v.  Diichbum{a)> 


(a)  Exch.  E.  T.  1835.    Debt  the  trial,  evidence  was  tendered 

on  bond.     Plea,  that  the  bond  to  shew  that  the  plaiDtiff  had 

was  obtained  by  the  covini  fraud,  fraudulently  misrepresented   the 

and    misrepresentation   of    the  value  of  the  property,  to  secure 

plaintiff,  and  issue  thereon.    At  the    purchase-money    of  *  which 
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Parke^  B. — ^The  question  there  was  as  to  the  proof  of  Exck.  of  Pkas, 

a  plea  already  pleaded.     But,  admitting  that  position  to  ^         '  ^ 

be  correct,  you  cannot  apply  this  allegation  of  fraud  to  Connop 

any  thing  stated  in  the  declaration.    And  the  defect  is  holmes. 
not  cured  by  the  plaintiff's  replying  over,  because  the  plea 
only  answers  a  part  of  the  declaration. 

Alderson  and  Gurney,  Bs.^  concurred. 

Judgment  for  the  plaintiff. 

the  bond  was  given,  but   such  the  case  to  a  new  trial,  id  order 

evidence  was  rejected ;   and  on  that  the  question  might  be  more 

the  argument  on  the  rule    for  distinctly  nused ;  and  the  evidence 

a  new  trial,    the  question  was,  being  then  received,  the  verdict 

whether  such  evidence  was   ad-  was  nevertheless  again  found  for 

roissible  under  the  plea,  or  whe-  the  plaintiff.     See  the  opinion  of 

ther  the  defendant  was  confined,  Alderton^    B.,   in    D'Aranda   y, 

at  law,  to  evidence  of  fraud  in  Houston,  6  Car.  &  P.  511 ;  Ed- 

the  concoction  or  execution  of  wardi  v.  Brown,  3  Y.  &  J.  423. 
the  bond  itself.    The  Court  sent 


Shedlsy  r.  Joyce. 

X^HIS  was  an  action  of  debt,  to  which  the  defendant  |„  ^^^^  ihe  de- 
pleaded  that  "he  never  did  owe"  the  sum  demanded,  in  [h.J^"\,^j^ 
manner  and  form,  &c.    The  plaintiff  demurred  specially,  owe  the  sum 
on  the  ground  that  the  plea  did  not  follow  the  form  pre-  Htid^\md  on 
scribed  by  the  rule  of  Court,  H.  4  WiU.  4.  '^^^f"- 


Manself  in  support  of  the  demurrer,  was  stopped  by  the 
Court. 


CarringUm,  canird,  urged  that  the  rule  was  directory 
only;  that  tlp^  terms  used  were  perfectly  equivalent 
to  saying  that  the  defendant  never  was  indebted,   and 
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Exch.  ^  Pleats 
18d5. 


that  the  party  was  not  bound  to  the  express  words   of 
the  rule. 

But,  j9^  Curiam. ^It  is  much  better  to  abide  by  the 
rules,  and  then  there  can  be  no  argument :  if  we  do  not, 
we  shall  have  an  argument  in  every  case  as  to  what  is  an 
equivalent. 

Judgment  for  the  plaintiff. 


Where  a  defen- 
dant, against 
whom  a  jf./a. 
had  issued,  be- 
came a  bank- 
rupt after  the 
seiiQie,  and  his 
assignees  made 
an  arrangement 
with  the  sheriff 
as  to  the  dis- 
posal of  the 
goods: — Held, 
that  the  sheriff 
could  not  be 
ruled  to  return 
the  writ  on  be- 
half of  the 
bankrupt. 


Gilbert  and  Another  v.  Matthew  and  Thomas 
Whalley. 

John  JERVIS  had  obtained  a  rule  nut,  calling  upon 
the  late  sheriff  of  Staffordshire  to  return  the  Jieri  fadoM 
issued  in  this  cause,  under  which,  as  the  aflSdayit  alleged* 
effects  of  both  the  defendants  had  been  seised  and 
sold. 

Whitmare  shewed  cause,  on  an  affidavit  which  stated 
that  the  defendant  Matthew  WhaUey'%  goods  liad  not 
been  sold,  but  had  been  restored  to. him,  and  that  he  had 
released  all  right  of  action  in  respect  of  the  seizure;  and 
that  a  fiat  of  bankruptcy  had  issued  against  Thoma$^  and 
his  assignees  had  become  parties  to  an  agreement  with 
the  sheriff  for  disposing  of  the  goods  in  a  particular  way. 
He  contended,  that  all  the  bankrupt*s  interest  in  the  exe- 
cution having  passed  to  his  assignees,  he  could  not  call  on 
the  sheriff  to  return  the  writ. 


/.  Jervis  admitted  that  the  application  must  fail  as  to 
Matthew,  but  urged  that  Thomas,  having  an  interest  in 
the  surplus  of  his  estate,  had  a  right  to  know  how  and  for 
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what  amount  the  goods  bad  been  disposed  of;  and  re-  Exeh.^PieaM, 
ferred  to  WUion  v.  Chambers  (a). 

Lord  AtiiNOERj  C.  6.— If  the  bankrupt  thinks  his  as- 
signees have  not  made  a  good  bargain,  he  may  call  them 
before  the  Court  of  Bankruptcy  to  verify  their  accounts ; 
he  must  look  to  tbemi  not  to  the  sheriff.  In  the  case  re- 
ferred tO|  there  were  divided  interests  between  the  plaintiff 
Wilton  and  the  bankrupt,  and  the  application  was  made 
by  Wilton^  and  not  by  the  bankrupt.  The  rule  must  be 
discharged. 

Rule  discharged,  with  costs. 

(a)  3  DowL  P.  C.  333. 


Waters  and  Another,  Executors  of  Waters,  deceased, 
9.  Tompkins. 

joLSSUMPSIT  on  five  promissory  notes,  one  for  100/.,  ihe  meaning  of 
two  for  60i  each,  and  two  for  20/.  each,  given  by  the  de-  ^'i[^^; 
fendant  to  William  Waters,  the  deceased;  with  counts  for  outoftheSta- 

,        ,        ,       ,  ;     .  ,  tute  of  Llnuta- 

money  lent  by  the  deceased,  mterest,  and  on  an  account  dons,  u  pay- 
stated  with  the  deceased;  and  also  on  an  account  stated  l^eronac- 
with  the  plaintiffs  as  executors.    Pleas,— as  to  the  com-  ~""*  °^  *    . 

*  greater  sum  of 

mon  counts,  non-assumpsit;  as  to  the  whole  declaration,  money,  due 

actio  nofi  accrevit  infra  sex  annos,  and  issue  thereon.    At  making  the 

the  trial  before  Gumetf,  B.,  at  the  last  Bristol  Assizes,  l^^^^Xl^ 

the  plaintiff  had  a  verdict   A  rule  was  obtained  for  a  new  >^  |*  "n^^^^- 

The  appro- 
trial,  on  the  ground  that  there  was  no  evidence  to  go  to  pnadon  of 

the  jury  of  any  payment  of  principal  and  interest  on  any  mentoTpHn-' 

of  the  notes  declared  on,  (all  of  which  were  above  six  years  JJP^^J  of  imw*^' 

old),  so  as  to  take  the  case  out  of  the  statute.     Cause  was  eat,  to  a  parti- 
cular debt,  may 
be  shewn  by 
any  medium  of 

proof,  and  does  not  require  an  express  declaration  of  the  debtor,  at  the  time  of  the  payment,  to 

establish  it;  it  may  therefore  be  proved  by  previous  or  subsequent  declarations  of  tha  debtor; 

although  the  fact  of  the  payment  must  be  proved  by  Independent  evidence. 
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Exeh.qfPUat,  shewn  by  Erie  and  Crotcder,-  and  Bompas^  Serjt.»  and 
Ball,  were  heard  in  support  of  the  rule.  The  evidence 
and  arguments  are  fully  stated  in  the  judgment  of  the 
Courts  which  was  delivered  on  the  last  day  of  this  term, 
by- 

Parke«  B. — In  this  case,  which  was  tried  before  my 
Brother  Gurney,  and  was  argued  before  us  a  few  days 
ago,  on  shewing  cause  against  a  rule  for  a  new  trial,  the 
question  was,  whether  there  was  sufficient  evidence  to  go 
to  the  jury  to  take  the  case  out  of  the  Statute  of  Limita- 
tions. The  action  was  brought  to  recover  the  amount  of 
five  promissory  notes  from  the  defendant  to  the  testator, 
due  more  than  six  years  before  the  commencement  of  the 
suit;  one  for  100/.,  two  for  50/.,  and  two  for  20/.  each. 
The  evidence  of  a  promise  within  six  years  was,  that  the 
defendant,  on  an  application  made  to  him,  said  that  his 
wife  would  have  called  on  the  testator,  and  paid  him 
money  on  account  of  the  interest  on  200/.,  but  she  had 
not  called  in  consequence  of  the  illness  of  his  child ;  that 
in  about  a  fortnight  afterwards  the  wife  called,  and  paid. 
15«.,  without  saying  on  what  account.  On  another  oc- 
casion, the  defendant  sent  word  to  the  testator,  that  his 
wife  was  in  Wales,  or  she  would  have  called  with  the  in- 
terest; and  that  the  wife^  on  other  occasions,  made  pay- 
ments to  the  testator,  who  said  at  the  time  he  should  be 
glad  if  the  interest  was  more  regularly  paid. 

This  evidence  was  left  to  the  jury,  and  the  plaintiff  re- 
covered a  verdict.  We  are  of  opinion  that  it  was  suffi- 
cient to  warrant  the  verdict. 

The  objections  to  it  were  two: — 

1st.  That  the  payments  made  to  the  testator  were  not 
sufficiently  proved  to  be  payments  of  interest. 

Sndly.  That  there  was  no  proof  that  they  were  pay- 
ments of  interest  on  the  notes  for  which  the  action  was 
brought,  or  any  of  them. 
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The  first  of  these  points  depends  upon  the  construe-  ^^\^^^'"' 
tion  of  the  9  Geo.  4,  c.  14,  s.  1.     [His  Lordship  read  the 
clause.] 

On  the  first  perusal  of  this  clause,  it  would  seem  that 
the  proviso  takes  the  case  of  part  payment  of  principal, 
or  payment  of  interest^  out  of  the  operation  of  the  statute 
altogether ;  and  therefore,  that  these  facts  would  not  only 
have  the  same  effect,  but  might  be  proved  exactly  in  the 
same  way,  that  they  would  have  been  if  the  act  had  not 
passed ;  and  consequently  by  the  defendant's  parol  ad- 
mission, which  species  of  proof  of  a  simple  fact  is  not  ex- 
posed to  the  same  degree  of  danger  as  attended  the  ad- 
mission of  acknowledgments  of  the  debt  itself.  But  the 
Court  of  Exchequer,  in  the  case  of  Willis  v.  Newham  (a), 
decided  that  the  verbal  acknowledgment  of  part  payment 
of  a  debt  was  insufficient,  and  they  construed  the  act  as 
containing  a  general  provision,  that  in  no  case  should  an 
acknowledgment  or  promise,  by  words  only,  be  sufficient 
to  take  the  case  out  of  the  Statute  of  Limitations,  whether 
such  acknowledgment  were  of  the  existence  of  the  debt, 
.or  of  the  fact  of  part  payment;  and  they  considered  the 
proviso  as  leaving  to  the  fact  of  part  payment,  if  properly 
proved,  that  is,  not  by  an  acknowledgment  only,  the  same 
effect  which  it  had  before  the  statute.  And  this  con- 
struction of  the  act  certainly  extends  the  remedy,  and  ob- 
viates the  mischief  to  be  guarded  against,  in  a  greater 
degree  than  the  words  taken  in  their  ordinary  sense 
would  do. 

But  if  part  payment,  or  pajrment  of  interest,  is  proved 
in  any  legal  mode,  and  not  by  admission  only,  this  case  is 
no  authority  that  such  proof  is  not  sufficient.  The  act  of 
9  Geo.  4,  as  explained  by  that  case,  does  not  prohibit  or 
qualify  the  ordinary  mode  of  legal  proof  in  any  respect, 
save  that  it  requires  something  more  than  mere  admis- 
sion. 

(a)  3  Y.  &  J.  618. 
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Exeh,  of  Pleas,  The  meaning  of  pari  payment  of  the  principal,  is  not 
^  the  naked  fact  of  payment  of  a  sum  of  money,  but  pay- 
Waters  ment  of  a  smaller  on  account  of  a  greater  sum,  due  irom 
Tompkins,  the  person  making  the  payment  to  him  to  whom  it  is 
made;  which  part  payment  implies  an  admission  of  such 
greater  sum  being  then  due,  and  a  promise  to  pay  it:  and 
the  reason  why  the  effect  of  such  a  payment  is  not  lessened 
by  the. act  is,  that  it  is  not  a  mere  acknowledgment  by 
words,  but  it  is  coupkd  with  a  fact  The  same  obsenra- 
tion  applies  to  the  payment  of  interest.  But  if  the  pay- 
'  ment  of  a  sum  of  money  is  proved  as  a  fact,  and  not  by  a 
mere  admission,  there  is  nothing  which  requires  the  ap- 
propriation to  a  particular  account  to  be  pfoved  by  an  ex- 
press declaration  of  the  party  making  it  at  the  time ;  such 
appropriation  may  be  shewn  by  any  medium  of  proof,  and 
many  instances  might  be  put  of  full  and  cogent  proof  of 
such  appropriation,  where  nothing  was  said  at  the  time 
by  the  debtor;  as,  for  example,  if,  the  day  before,  the 
debtor  had  called  and  informed  the  creditor  that  he  would, 
the  day  after,  send  his  clerk  with  a  specific  sum  on  ac- 
count of  the  larger  debt  than  described,  for  which  the  ac- 
tion was  brought,  and  should  require  a  receipt  for  it,  and 
the  clerk  did  pay  that  specific  sum,  and  took  the  credi- 
tor's receipt,  expressly  stating  the  account  on  which  it 
was  received,  and  delivered  it  to  his  employer;  there 
could  be  no  doubt  that  such  evidence  would  not  only  be 
admissible,  but,  if  distinctly  proved,  at  least  as  satisfactory 
as  a  declaration  accompanying  the  act  of  payment  In 
the  present  case,  there  is  evidence  to  the  same  effect, 
though  by  no  means  so  cogent  as  in  the  instance  put,  but 
still  sufficient  for  the  consideration  of  the  jury.  ' 

There  is  evidence  which  is  in  effect  this,  that  the  de- 
fendant, before  the  payment,  said  that  his  wife  was  his 
agent  to  pay  interest  on  a  debt  of  200/.,  by  his  authority. 
There  is  a  statement  that  she  had  been  prevented  from 
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calling  before  by  a  temporary  cau8e>  which  amounts  to  a  Exeh,ofpienn, 
representation  that  she  would  soon  call  and  pay  such  in- 
terest She  did  call  soon  after^  and  paid  a  sum  of  money ; 
and,  on  other  occasions,  she  did  pay  sums,  which  the  tes- 
tator in  her  presence  in  effect  treated  as  interest^  and 
she  acquiesced.  This  eyidence  has  been  properly  sub- 
mitted to  the  jury,  and  they  have  been  satisfied  with  it« 
If  they  had  not,  we  should  by  no  means  have  disapproved 
of  their  verdict;  but,  on  the  other  hand,  we  cannot  say 
that  it  is  wrong. 

The  other  objection  is,  that  the  payment  of  interest  is 
not  sufficiently  connected  with  the  debt  on' which  the  ac* 
tion  was  brought.  We  agree  that  there  must  be  reasonable 
evidence  of  the  identity  of  the  debt  on  which  the  interest 
was  paid  with  that  sued  for;  but  we  are  clearly  of  opinion 
that  there  was  sufficient  in  the  case.  There  is  the  defen- 
dant's statement  that  interest  was  to  be  paid,  and  on  a 
debt  of  200/.  bearing  interest;  and  the  two  notes  for  50/., 
and  the  one  for  100/.,  on  which  the  action  is  brought,  agree 
with  that  description ;  and  there  is  no  proof  or  suggestion 
of  any  other  transaction  between  the  parties  to  which  such 
a  description  will  apply,  for  it  is  clearly  inapplicable  to  the 
other  claim  of  40/.  on  two  notes  (a).  The  case  by  no 
means  resembles  that  of  Holme  v.  Green  (6),  in  which  the 
only  proof  was  the  simple  fact  of  payment  of  a  sum  of 
money  by  one  of  two  debtors,  without  any  proof  whatever 
of  its  being  paid  on  account  of  any  debt  due  from  both; 
still  less  of  its  having  been  paid  on  account  of  a  greater 


(a)  It  appeare<^  that  th^  40^  was  who  deposed  to  the  conversationB 

du^for  money  lent  to  the  defen-  in  question}  and  that  the  occa- 

dant  by  one  Ann  Flower ^  who,  by  sion  of  their  applying  to  the  de- 

her  will,  of   which  the  testator  fendant  was,  to  receive  the  in-* 

Waters    was  executor,  had  be-  terest  on  that  sum  of  40/. 
queathed    it     to     another    Ann         (h)  1  Stark.  N.  P.  C.  488. 
Flower^  an  aunt  of  the  witnesses 
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Exeh,o/PUat,    debt,  80  as  to  amount  to  an  acknowledgment  or  promise 

^     to  pay  that  greater  debt. 
.Waters  We,  therefore,  think  that  the  rule  for  a  new  trial  must 

ToupKiNs.     ^  discharged. 

Rule  discharged. 


Doe  d.  Randle  Chetham  Strode  r.  Ssaton 
and  Others. 

A  leuee  for  JuiJECTMENT  to  recover  certain  messuages,  &c.,  in 
2^^!*"^°'"  the  city  of  Bristol.  The  cause  was  tried  before  Gumey, 
rent  to  the         R    gt  the  last  Bristol  Assizes,  when  it  appeared  that  the 

lenor,  nil  heirs 

ud  assigos,and  lessor  of  the  plaintiff  claimed  under  the  will  of  Colonel 
upposse8s\on  John  Strode,  dated  the  31st  of  March,  1806,  whereby 
°remuJtat*±e  ^•^«'^**^  •^^*'*  Strode  (who  then  held  the  property  now  in 
eipirationof      dispute),  devised  all   his  manors  and  other  messuages, 

the  term,  to  the   ,       ,      ^  i.  r  i_  .^i.  •     j  • 

lessor,  his  heirs  lands,  &c.,  wbereof  he  was  then  seised  or  in  possession 
inlm'scSon  of  ^^^  *"y  ^^^^^  ^f  inheritance  or  freehold,  to  the  use  of  his 
ejectment  nephew  ThofMU  Chetham,  for  life;  remainders  to  the  first 

brought  by  the  '^  ' 

devisee  of  the  and  Other  SOUS,  and  to  the  daughters  of  the  said  Thomas 
tbeas^eeof  Chetham;  remainder  to  the  testator's  nephew  Richard 
the  lessee,  after  Chetham  for  life,  with  like  remainders ;  remainder  to  the 

the  expiration  ' 

of  the  term,  to  use  of  the  testator's  nephew  Randle  Chetham  (who  after- 
2<^of  £epre-  wards  took  the  name  of  Strode,  and  was  the  lessor  of  the 
^^^^^^l  plaintiff)  for  life,  with  remainders  over.  Col.  John  Strode 
nee  was  not  died  in  possession  of  the  property  in  question,  and  with- 
anchcorenaot  out  issue,  in  December,  1807.  Thomas  Chetham  (then 
Umu  Ae*i«sor  Thomas  Chetham  Strode)  entered  into  receipt  of  the  rents, 
was  only  tenant  ^nd  died  without  issue,  hi  September,  1827;  and  Richard 

lor  life  of  the  .  .  > 

premises  de-  Chetham  (then  Richard  Chetham  Strode),  also  died  with- 
™A  Judgment  ^^^  issue,  in  August,  1828.  The  defendants  were  the 
thTdlfend^t     devisees  in  trust  under  the  will  of  John  Weeks.    It  ap- 

in  a  former 

ejectment,  is 

admissible  in  evidence  against  the  lessor  of  the  plaintiff  on  the  trial  of  a  second  i;|ectment,  where 

I  he  lessor  of  the  plaintiff  and  the  defendant  are  the  same  parties. 
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peared  that  Col.  John  Strode  had,  hi  the  year  1796,  ^*^\^^'"* 
granted  a  lease  of  the  premises  in  question  to  one  Samuel 
Thomas^  for  twenty-one  years,  at  an  annual  rent.  Thomds 
died  in  the  year  1800,  leaving  an  only  daughter,  who  took 
out  letters  of  administration,  sold  and  conveyed  the  estate 
to  one  John  Hall,  who,  in  1802,  conveyed  his  interest  to 
Weeks,  who  took  possession,  and  regularly  paid  rent  until 
and  for  some  time  after  the  death  of  Col.  John  Strode. 
At  the  trial,  the  assignment  of  the  lease  having  been 
called  for,  it  was  produced  by  the  defendants.  It  recited 
the  covenant  in  the  original  lease  to  pay  the  rent  to  Col.  ' 
John  Strode,  his  heirs  and  assigns,  and  to  deliver  up  pos- 
session to  him,  his  heirs  and  assigns.  That  having  been 
read,  it  was  contended  on  the  part  of  the  lessor  of  the 
plaintiff,  that  the  defendants  were  not  at  liberty  to  shew 
that  Col.  Strode  was  not  seised  in  fee  but  had  only  an  estate 
for  life,  and  that  the  defendants  were  in  the  situation  of 
tenants,  who  are  not  allowed  to  dispute  the  title  of  their 
landlord.  The  learned  Judge,  however,  decided  that  the 
estoppel  did  not  apply  to  these  defendants.  The  defen- 
dants then  adduced  evidence  to  shew  that  the  property 
in  question  had  formerly  belonged  to  James  Strode,  an 
uncle  of  Col.  Strode's,  who  died  in  1749,  and  under 
whose  will  Col.  Strode  was  only  entitled  to  a  life  estate, 
and  that  upon  his  dying  without  issue,  the  estate  in  ques- 
tion descended  to  the  said  Thomas  Chetham  Strode,  his 
nephew,  who  by  indentures  of  lease  and  release,  dated 
September,  181S,  for  a  valuable  consideration,  conveyed 
the  premises  to  Weeks  in  fee.  They  also  put  in  evidence 
the  record  of  the  judgment,  and  the  particulars  of  the 
pitemises  in  a  former  ejectment  brought  against  them  by 
the  lessor  of  the  plaintiff  to  recover  the  same  premises. 
This  evidence  was  also  objected  to  as  inadmissible,  but 
the  learned  Judge  overruled  the  objection.  The  jury 
found  that  Col.  John  Strode  was  tenant  for  life  only,  and 
gave  their  verdict  for  the  defendants. 
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Eateh.  ofPUat,  Bompas,  SetjU,  now  moved  for  a  new  trial,  on  two 
grounds: --Firs ty  that  the  defendants  were  estopped  from 
disputing  the  title  of  the  lessor  of  the  plaintiff^  be  claim- 
ing title  under  Col.  John  Strode,  theit  original  lessor. 
Sba'ton.  Secondly,  that  the  judgment  in  the  former  ejectment  ought 
not  to  have  been  received  in  evidence. 

First — The  defendants  had  no  legal  right  to  dispute  the 
title  of  the  lessor  of  the  plaintiff,  as  the  parties  stood  in 
the  srtuation  of  lessor  and  lessee.    This  does  not  come 
within  the  principle  of  the  cases  which  have  established, 
that  the  lessee  may  shew  that  his  landlord's  title  has  de- 
termined, as  in  England  d.  Syburn  v.  Slade  (a),  Doe  v. 
Ranisbotham{b)^  and  Doe  v.  WaUoni^).     But  the  ques- 
tion here  is,  whether  the  defendants  are  to  be  allowed  to 
set  up  this  defence  ccHitrary  to  the  words  of  the  cov^hant 
in  the  lease,  to  give  up  the  possession  of  the  premises  to 
the  lessor,  his  heirs  and  assigns.    It  is  submitted  that  they 
cannot  be  allowed  to  set  up  an  interest  contrary  to  an  ex- 
press covenant.    \Parhe,  B. — ^Is  there  any  case  which 
establishes  that  the  words  of  such  a  covenant  make  any 
difference  ?    Who  could  have  sued  for  a  breach  of  this 
covenant,  for  not  giving  up  possession  at  the  end  of  the 
term?     It  was  not  a  covenant  running  with  the  land,  and 
therefore  the  heir  could  not  sue.     This  lease  does  not 
operate  as  an  estoppel,  because  Col.  Strode  having  a  life 
estate,  had  a  right  to  grant  a  lease  for  twenty-one  years, 
determinable    upon  his   life,   and  therefore   an-  interest 
passed,  and  where  an  int^est  passes,  there  is  no  e8to)>pel. 
In  Co.  Lit.  47.  b.,  it  is  said,  ''A  lessee  for  the  life  of  B. 
makes  a  lease  for  years,  by  deed  indented,  and  after  pur- 
chases the  revernon  in  fee ;  B.  dieth ;  A*  shall  avpid  his 
own  lease,  for  he  may  confess  and  avoid  the  lease  which 
took  effect  in  point  of  interest,  and  determined  by  the 

(n)  4  T.  R.  682.  (A)  3  M.  &  Selw.  516. 

(c)  2  Stark.  N.  P.  C.  230. 
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death  of  J5.*'  That  case  is  similar  to  the  present,  except  Ejeh.^Pieat, 
that  there  the  reversion  was  purchased  by  the  lessor  in- 
stead of  the  lessee.  That  shews  that  an  interest  passes, 
and  then  there  is  no  estoppel.  The  old  doctrine  is,  that 
if  an  interest  passes,  and  here  it  does  pass  for  twenty-one 
years,  then  there  is  no  estoppel.] 

Secondly,  the  judgment  in  the  former  ejectment  ought 
not  to  have  been  admitted  in  evidence  in  this  action  against 
the  lessor  of  the  plaintiff*.  A  judgment  in  one  action  of 
ejectment  is  not  evidence  in  another  action  of  ejectment, 
because  the  parties  are  not  the  same  (a),  and  the  term  is 
not  the  same ;  it  is  technically  another  term.  [Lord  AbiU" 
gery  C.  B. — Its  being  a  different  term  signifies  nothing. 
The  question  is,  are  they  the  same  parties  ?  When  there 
is  the  same  plaintiff*  and  defendant,  the  judgment  is  ad- 
missible in  evidence.  It  is  uniformly  so  laid  down.]  That 
rule,  it  is  submitted,  does  not  apply  to  ejectment.  The 
term  here  is  not  the  same  as  the  term  in  the  former  eject- 
ment. [Lord  Abinger,  C.  B. — Suppose  there  had  been 
a  real  lease,  and  the  lessee  had  been  ejected,  and  brought 
his  action,  could  it  not  be  shewn  that  his  landlord  had 
previously  granted  a  lease,  but  that  his  lessee  had  been 
turned  out  of  possession  by  the  judgment  of  a  Court  of 
law  ?  Parke,  B. — The  rule  is,  that  if  the  parties  are  sub- 
stantially the  same,  the  judgment  in  the  former  ejectment 
may  be  given  in  evidence ;  but  it  is  not  an  estoppel,  unless 
it  be  pleaded.]  The  text  books  treat  it  as  if  it  were 
not  admissible;  and  Mr.  Phillips,  in  hb  treatise  on 
evidence,  seems  to  think  that  it  is  not  evidence,  unless 
conclusive  (&)• 

(a)  As  to  this,  see  BuUer^t  Nisi  for  is  the  real  party  interested* 

PriuM,  232,  where,  in  speaking  of  and  that  the  lessee  (or  nominal 

the  admissibility  in  evidence  of  plaintiff),  is  a  fictitious  person." 

verdicto  In  ejectment,  it  is  thus  (6)  See  1  PhiU.  Ev.  324,  7th 

laid  down:  "the  Courc  wUl  cake  Ed.    But    see  Doe  y.  Huddart, 

notice,  that  in  ejectment  the  les-  ante,  324. 


Seaton. 
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^*^\^^^*  Lord  Abinoer,  C.  B. — A  judgment  in  ejectment  is  not 
conclusive  evidence,  because  a  party  may  have  a  title  to 
possession  and  to  grant  a  lease  at  one  time,  and  not  at 
another ;  but  it  is  clearly  admissible  in  evidence. 

Parke^  B.— a  judgment  is  in  no  case  conclusive, 
unless  pleaded  by  way  of  estoppel.  It  cannot  be 
pleaded  in  ejectment,  because  the  defendant  is  bound, 
by  the  terms  of  the  consent  rule,  to  plead  not  guilty. 
But  if  the  parties  are  the  same,  it  is  evidence  to  go  to  the 
jury.  In  this  case,  the  former  judgment  shows  that  the 
lessor  of  the  plaintiff  had  no  title  to  demise  the  premises 
in  question  on  the  particular  day  of  the  demise. 

Alderson,  B. — It  is  laid  down  in  BuUers  Nisi  Prius, 
2S2,  that  a  verdict  in  one  action  of  ejectment  may  be  given 
in  evidence  in  another  ejectment  between  the  same  par- 
ties. And  there  is  the  same  point  to  be  found  in  4  Bacon's 
Abr.  Evid.  (F),  which  is  precisely  in  point. 

Rule  refused. 


Lewis  r.  Newton. 

The  Uniformity  JM,  ANSEL  had  obtained  a  rule  to  set  aside  the  writ  of 
req^'ireTthat^     summons  in  this  case  for  irregularity.    It  appeared  that  - 
the  place  and      ^|jg  ^^^  ^^^g  directed  to  the  defendant,  describing  his  re- 

county  of  the  ... 

defendant't  ac-  sidence  as  of  ''  Symonas  Inn,  Chancery  Lane^  in  the  city 

KddVncw^fhaiii  of  London.^*    The  iflSdavit,  in  support  of  the  motion, 

auS'^t^the  *^^d  ^^^^  ^^  deponent  had  been  informed  and  believed 

Court  will  not  that  no  part  of  SymondTi  Inn  was   situate  in  the  city 

set  aaide  a  writ        ^     *        .  .  ,         .  •        •  t» 

oftummona,       of   London^  but   that  It  was  situate  m  the  county  of 
'^^^'     Middleex. 

dueet  a  potitiYe 

l2idlnw**hia**       Humfrey  shewed  cause.-^  The  Couri  will  not  try  on 
been  miide-       affidavits  whether  the  residence  stated  in  the  writ  is  cor- 

•cribed. 
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t«ct  or  not ;  but,  at  all  events,  the  defendant  ought  to  have  Bgch.  of  PUas, 
sworn  positively  that  SymoruTi  Inn  is  not  in  the  city  of  ^  *   -* 

London,  which  he  has  not  done,  but  only  that  he  has  been        i<bwi8 
so  informed  and  believes.  NswroN. 

Mansel,  conird.— The  act  of  the  2  Will.  4,  c-  39, 
s.  1,  is  imperative  that  the  place  and  county  of  the  resi- 
dence, or  supposed  residence,  of  the  defendant  shall  be 
mentioned  in  the  writ.  In  this  case  a  wrong  county  is 
given,  if  the  defendant's  affidavit  be  true ;  and  if  not,  the 
plaintiff  might  have  answered  it,  which  he  has  not  done. 
The  affidavit  is  therefore  sufficient. 

Parke,  B. — ^The  act  imports  that  the  description  of  the 
defendant's  actual  or  supposed  residence  shall  be  correctly 
stated.  If  it  had  appeared  distinctly  that  SymondTs  Inn 
was  not  in  the  city  oi  London,  the  writ  would  be  bad.  But 
the  defendant's  affidavit  is  not  sufficiently  positive  upon 
that  subject.  It  only  states  that  the  party  is  informed 
and  believes  that  it  is  not.  That  is  not  sufficient  in 
support  of  an  application  like  the  present. 

Alderson,  B. — ^The  plaintiff's  not  having  answered  the 
defendant's  affidavit  does  not  confirm  it;  he  may  not  have 
had  any  knowledge  on  the  subject. 

Rule  discharged  with  costs. 


Bell  v,  Harrisok. 

Tf^Gf/TAZ-^A^  had  obtained  a  rule,  under  the  S&4  Will.  The  venue  can- 
4,  c.  4^,  s.  22,  to  change  the  venue  in  a  local  action  upon  iTa^Toc'^'' 

3  &  4  WilL  4,  c.  42,  s.  22,  until  tftcr  issue  joined. 
VOL.  11.  B  B  B  C.  M.  R. 
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It  appeared  that  issue  bad  not  been 


W.  H.  WaUon  sbewed  cause. — Tbe  application  is  made 
too  early.  Tbe  Court  bas  no  jurisdiction  under  tbis  statute 
until  issue  is  joined. 

Per  Curiam. — ^We  have  no  jurisdiction  under  the  act 
before  issue  is  joined.  How  can  the  Court  know  what 
the  issue  will  be  before  the  defendant  has  pleaded?  The 
words  of  tbe  act  are,  ^'  that  the  Court  or  any  Judge  may 
order  tbe  issue  to  be  tried  in  any  other  county  or  place 
than  that  in  which  the  venue  is  laid.'*  The  Court  cannot, 
therefore,  order  an  issue  to  be  tried  in  a  different  county 
from  that  in  which  tbe  venue  is  laid,  where  there  is  no 
issue  joined. 

Rule  discharged. 


In  an  applica- 
tion under  tbe 
48  Geo,  3,  c. 
123,  t.  1,  for 
the  diflcharge 
of  a  priioner 
out  of  custody, 
who  has  lain  in 
prison  twelve 
months,  in  ex- 
ecution for  a 
debt  not  ex- 
ceeding 20/., 
tbe  Court  will 
not  inqidre  into 
other  drcum- 
stanoes;  but 
require  only  to 
be  satisfied  of 
those  facts. 


Baxtbr  v.  Clarke. 

XN  this  case  Mansel  moved,  under  the  48  Geo.  3,  c  12S, 
s.  1,  for  a  rule  to  shew  cause  why  tbe  defendant  should 
not  be  discharged' out  of  custody,  he  having  lain  in  prison 
for  the  space  of  twelve  calendar  months,  under  an  execu- 
tion upon  a  judgment  for  a  debt  not  exceeding  tbe  sum  of 
20/. 

• 
W.  C  Rowe  shewed  cause  in  the  first  instance* — ^The 
whole  question,  in  tbis  case,  turns  on  the  meaning  of  the 
words  in  tbe  first  section  of  the  48  Geo.  3,  c.  ISS.  By 
that  section  it  is  enactefd, ''  that  all  persons  in  execution 
upon  any  judgment  for  any  debt  or  damages  not  ex- 
ceeding the  sum  of  20/.,  exclusive  of  tbe  costs  recovered 
by  such  judgment,  and  who  shall  have  lain  in  prison 
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thereupon  for  the  space  of  twelve  successive  calendar  Eieh,of  piet, 
months  next  before  the  time  of  their  application  to  be  dis- 
charged, shall  and  may,  upon  his,  her,  or  their  application 
for  that  purpose,  in  term  time^  made  to  some  one  of  his 
Majesty's  superior  Courts  of  record  at  Westminster,  to  the 
satisfaction  of  such  Court,  be  forthwith  discharged  out  of 
custody  as  to  such  execution,  by  the  rule  or  order  of  such 
Court."  The  only  question  is,  whether  the  Court  has 
jurisdiction  to  refer  to  other  facts  than  those  mentioned 
in  the  act.  The  words,  ''  to  the  satisfaction  of  the 
Court,"  imply,  that  the  Court  may  look  to  other  circum- 
stances in  the  case  than  the  mere  amount  of  the  debt  and 
the  time  the  party  has  lain  in  prison.  If  the  Court  will 
permit  it,  the  plaintiff  is  prepared  to  shew  reasons  why  the 
defendant  should  not  be  discharged. 
• 
Lord  Abinqer,  C.  B. — The  case  of  Stacey  v.  Fields- 
end  (a)  is  an  authority  to  shew  that  the  Court  has  no  dis- 
cretion in  such  a  case. 

Pabke,  B. — The  facts  stated  are  not  denied;  and  the 
words  "  to  the  satisfaction  of  the  Court"  mean,  that  the 
Court  shall  be  satisfied  as  to  those  facts  which  are  men- 
tioned in  the  first  part  of  the  section.  The  plaintiff  can- 
not be  allowed  to  einter  into  any  other  facts  in  opposition 
.to  such  an  application. 

Rule  absolute. 

[a)  1  Dowl.  P.  C.  70a 
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Duckworth  and  Another  v.  Fooo. 
wbera  ft  party,   ^^  this  case  Tomlinson  applied,  under  the  4  &  5  WUL 

jSSlm'C  *  *'  ^  6^»  *•  3*>  ^^^  '«*^^  ^^  "«"«  »  ^"*  <>^  execution  on  a 
^een  obtained    judgment  recovered  in  the  Court  of  Common  Pleas  at 

in  theConrtof   '  .  .       .      ,  i  *.    « 

a  p.  at  LoM'  Jbancaster^  agamst  a  person  who  had  removed  out  of  the 
^tTdOTtoT  jurisdiction  of  that  Court  He  made  the  application  on 
tiie  juriidicdon,  producing  a  certificate  from  the  prothonotary  of  ihe  Court 
in  order  to  ob-    that  final  judgment  had  been  signed. 

tain  a  writ  of 
execution 

Su«*in 'aS.  ^^  Curiam.— There  must  be  an  affidavit  that  the  party 
davit  of  tbe    .   has  removed  his  person  or  his  goods  and  chattels  out  of 

factofhiire-       ^i      .     .  j.  ^. 

mo^.  the  jurisdiction. 

Rule  refused  (a). 

(a)  See  Lord  y.  Crou,  2  Ad.  k  £11.  81 ;  4  Ne? .  &  M.  30. 


WlTHAM  9.  GOMPERTZ. 

In  an  action  X  HIS  was  an  action  on  a  bill  of  exchange  by  the  in- 
against  the  dorsec  against  the  drawer,  and  the  affidavit  of  debt  stated 
of»cfa^,T  th«^ ''  ^he  defendant  was  indebted  to  the  pkintiff  in  SSOl. 
to  ail*  °*?*^'^  fo'f  principal  money  due  to  the  plaintiff  as  indorsee  of  a 
aiBdaTitofdebt»  bill  of  exchange  drawn  by  the  defendant  on  Mr.  6.  P. 
to^hetcceptor,  ^^r  the  payment  of  the  said  sum  of  350/.  to  the  order  of 
drawttbuhad  ^^^  ^^^  defendant,  at  a  day  now  past,  and  by  the  said 
noUce  of  dii-      defendant  indorsed  to  the  said  plaintiff,  and  which  said  bill 

bonour. 

hath  been  refused  payment  by  the  said  G.  P."  The  defen* 
dant  having  been  arrested  on  this  affidavit,  an  order  was 
made  by  BoUand^  B.,  for  the  defendant's  discharge  out  of 
custody,  on  the  ground  that  the  affidavit  was  insufficient. 
Humfretft  on  a  former  day  in  this  term,  having  obtamed  a 
rule  to  shew  cause  why  this  order  should  not  be  rescinded — 
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fTordmarih  now  shewed  cause.— The  affidavit  is  de-  ^«*-V  ^fc«. 
fective.  because  it  does  not  sheW  that  the  bUl  was  pre-  ^^^ 
sented  to  the  acceptor  on  the  day  it  became  due,  or  that 
the  bill  is  over-due,  or  that  any  notice  of  dishonour  was 
given  to  the  acceptor;  and  unless  such  a  notice  had  been 
given,  the  drawer  would  be  discharged  from  all  liability 
on  the  bi]|.  In  Simpson  v.  Did  (a),  which  was  an  action 
like  the  present,  by  the  indorsee  against  the  drawer,  the 
affidavit  stated,  that  the  defendant  was  indebted  to  the 
plaintiff  on  the  bill,  which  was  over-due,  and  that  the 
money  was  still  due  and  owing,  and  it  was  held  to  be  in- 
sufficient, because  it  did  not  state  either  presentment  or 
notice.  This  case  is  much  stronger,  for  in  that  case  it 
was  stated  that  the  money  still  remained  due  and  owing; 
whereas,  in  this  case,  there  is  no  allegation  either  that  the 
bill  is  unpaid  or  that  it  is  due.  In  Buckworih  v.  Levi  (i), 
an  affidavit  was  held  ill  for  not  averring  a  presentment  to 
the  acceptor. 


Humfrey^  cantri. — The  case  of  Buckworth  v.  Letfi 
only  decided  that  the  affidavit  must  shew  a  default  by  the 
acceptor;  it  does  not  decide  that  it  is  necessary  to  allege 
a  presentment.  This  affidavit  is  according  to  the  form 
given  in  Tidits  Appendix,  which  has  been  usually  (oh 
lowed  in  practice.  It  was  held  in  Weedon  v.  Medley  {c), 
that  such  an  averment  is  not  necessary.  It  is  sufficient  to 
shew  that  there  has  been  a  default  by  the  acceptor,  with- 
out stating  all  the  facts  necessary  to  be  proved  in  order  to 
maintain  the  action. 

Lord  Abinoer,  C.  B. — ^The  Court  think  that  this  affi- 
davit is  sufficient,  as  it  appears  to  be  according  to  the  form 
which  has  long  been  used  in  practice ;  otherwise,  I  cer- 
tainly should  have  thought  that  it  was  defective. 


(a)  3  Dowl.  P.  C.  731. 
(»)5M.&P.23;7Biuflrh.25t; 


IDowl.  P.C.21J. 
{c\  2  Dowl.  P.  C.  689. 
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Pari^e«  B. — I  think  it  better  to  adhere  to  the  form 
which  has  been  usually  followed.  I  do  not  know  where 
we  are  to  stop,  if  we  were  to  hold  that  in  the  affidavit 
of  debt  you  must  state  all  the  special  circumstances 
which  it  may  be  necessary  to  prove  in  evidence,  in  order 
to  entitle  a  party  to  recover  upon  a  bill  of  exchange.  I 
•think  a  person  making  such  an  affidavit  as  this  might  be 
indicted  for  perjury,  if  it  could  be  shewn  that  he  knew  that 
there  had  been  no  presentment,  or  was  aware  of  some  dr- 
cumstances  by  which  the  drawer  had  be<en  discharged 
from  his  liability. 


Alderson,  B. — I  think  it  safer  to  adhere  to  the  form 
which  has  been  used  in  practice,  as  given  by  Mr.  Tlddin 
his  Appendix.  I  still  entertain  the  opinion  I  expressed  in 
Weedqp  v.  Medley ,  that  some  authority  ought  to  be  shewn 
to  induce  the  Court  to  depart  from  the  rule  of  practice. 

Rule  absolute. 


Crease  v.  Barrett. 

Where,  in  ON  the  new  trial  being  granted  in  this  cause  (a),  it  was 

n-H  ^Om  Court  made  one  of  the  terms  of  the  rule,  that  certain  portions  of 
cwuiS^pOTtioiw  ^^^  evidence  should  be  admitted  upon  the  proof  given  on 
of  the  evidence    the  first  trial.    After  preparations  had  been  made  for  the 

should  be  ad*  .       _ 

mitted  upon  the  second  trial,  the  case  was  compromised,  the  plaintiff 
Sw^n'-l^tw,  taking  a  verdict  for  the  smaller  toll  of  tin.  On  the 
thtt  the  pitin-    taxation  of  costs,  the  plaintiff  claimed  to  be  allowed  for 

tiff,  who  had  a 

verdict,  wai  not  three  fair  copies  of  the  shorthand-writer's  notes  of  the 
cosuoffair        evidepce  on  the  trial,  as  being  necessary  to  enable  the 

copies  of  the 

shorthand- 

writcr*!  notes  of  the  evidence,  for  the  use  of  counsel :  but  that  be  ought  to  have  applied  for  copiet 

of  the  judge's  notes. 

(a)  See  1  C.  M.  &  R.  919. 
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coansel  to  determine  what  evidence  should  he  offered  Exeh,ofPUiu, 
again.    The  Master  having  disallowed  these  costSi  Sir 
W.  FoUeti  obtained  a  rule  for  a  review  of  the  taxation. 


Erie  shewed  cause^  and  urged  that  the  claim  was 
wholly  unprecedented.  The  counsel  ought  to  take  notes 
of  the  evidence ;  if  their  notes  were  not  sufficient,  and 
the  plaintiff  thought  it  useful  to  his  case  to  have  fuller 
statements  of  the  evidence,  he  ought  to  pay  for  them 
himself,  and  not  charge  them  upon  the  defendant. 

Sir  W.  FoUett,  in  support  of  the  rule.— The  short- 
hand notes  were  bond  fide  and  necessary  instructions  to 
counsel ;  and,  as  such,  the  costs  of  them  ought  in  fairness 
to  be  allowed.  This  was  not  an  ordinary  case,  the  rule 
for  a  new  trial  having  been  moulded  in  a  peculiar  manner. 
[Parfe,  B. — Why  could  you  not  apply  to  Lord  Lynd^ 
hursfs  clerk  for  a  copy  of  his  notes  of  the  evidence,  re- 
lating to  the  particular  matters  in  question ;  they  would 
have  furnished  you  with  all  the  information  that  could  be 
needed  ?]  Itis  generally  understood  that  judges  are  un- 
willing to  have  their  notes  copied. 

Parke,  B. — I  am  not  aware  of  that ;  I  should  make  no 
difficulty  whatever  about  it.  To  allow  these  costs  would 
be  opening  a  door  to  claims  for  the  costs  of  the  short- 
hand-writer's notes  in  every  case.  You  might  perhaps  be 
entitled  to  the  probable  expense  you  would  have  incurred 
by  applying  for  and  obtaining  a  copy  of  Lord  Lyndhursfs 
notes  from  his  clerk :  but  that  would  be  so  very  trifling, 
that  it  is  not  worth  while  to  come  to  the  Court.  The 
rule  must  be  discharged. 

Rule  discharged. 
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Bxch.  of  Pleat, 
1836. 


Where  a  caiise 
was  tried,  and 
the  Jury,  not 
heing  able  to 
agree  in  their 
verdict,  were 
discharged  by 
consent  of  boih 
parties,  and  the 
plaintiff  after- 
wards gave  a 
new  notice  of 
trial  i^Held, 
that  an  appli- 
cation for  secu- 
rity Ibr  costs, 
on  the  ground 
that  the  plain- 
tiff had  gone  to 
reside  abroad^ 
was  too  late ; 
it  appearing 
that  the  de- 
fendantt  liad 
been  fully 
aware  of  that 
6ct  before  tlie 
first  trial. 


Wainwrioht  v.  Bland  and  Others. 

J.  HIS  case  was  tried  at  the  Middlesex  sittings  afker  last 
term ;  nnd  it  appeared  that  the  action  was  brought  by  the 
executor  of  a  lady  deceased,  to  recover  the  amount  of  a 
policy  on  her  life.  The  defendants,  who  were  three  of 
the  directors  of  the  Imperial  Life  Insurance  Campamg, 
defended  the  action  on  the  ground  that  there  was  a  frau- 
dulent misrepresentation  of  the  interest  that  the  insurer 
had  on  the  policy.  The  jury  not  being  able  to  agree  in  their 
verdict,  were  discharged  by  the  consent  of  both  parties. 
The  plaintiff  afterwards  gave  a  fresh  notice  of  trial:  and  now 

The  Attomej/'General  applied  for  security  for  costs^ 
and  why  in  the  mean  time  all  proceedings  should  not  be 
stayed.  The  affidavit  on  which  he  moved  stated,  that 
there  were  no  assets  of  the  testatrix  left  unadaunistered, 
and  tliat  the  plaintiff  was  resident  abroad,  and  in  all 
likelihood  he  would  continue  resident  abroad;  and  the 
ground  for  that  belief  alleged  was,  that  be  had  forged 
certain  powers  of  attorqey,  and  would  not  return  to  meet 
the  charges  made  against  him.  It  was  admitted  that  the 
defendants  were  aware  of  this  before  the  trial. — ^This  is 
in  the  nature  of  a  new  action.  [Parke,  B. — The  objection 
is',  that  you  ought  to  have  made  your  application  before 
issue  joined.]  The  defendant  was  then  within  the  juris* 
diction  of  the  Court.  [Parke,  B. — You  ought  to  have 
applied  before  issue  joined,  or  else  as  soon  as  you  knew 
that  the  plaintiff  was  abroad  and  would  not  return,  and 
then  the  plaintiff  might  not  have  gone  on  to  incur  expenses.] 
In  this  case  the  jury  were  discharged,  and  no  costs  have 
been  incurred  since  the  first  trial,  and  the  plaintiff  only 
seeks  to  have  security  for  the  costs  of  the  next  trial. 
[Alderson,  B. — The  party  who  ultimately  succeeds  will 
be  entitled  to  the  costs  of  the  first  trial]     it  was  decided 
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in  Seeley  v.  Powers  (a),  that  where  a  Judge  discharges  Bseh.  o/Pina, 
the  jury  from  giving  their  verdict,  the  party  who  ulti-  ^ 

mately  succeeds  is  not  entitled  to  the  costs  of  the  first  Wainwriout 
trial.     [Jlderson,  B. — In  that  case  there  was  an  agree-       Blamd. 
ment  between  the  parties ;  and  in  such  a  case  the  parties 
may  stipulate  as  to  terms«] 

Lord  Abinoer,  C.  6. — ^It  appears,  as  I  understand, 
that  proceedings  have  been  taken  in  this  cause  since 
the  defendants  knew  that  the  plaintiff  had  gone  to  reside 
abroad,  which  proceedings  necessarily  caused  him  to 
incur  expenses.  According  to  the  general  rule,  there- 
fore, this  application  would  be  too  late.  It  is  however 
said,  that  the  circumstance  of  tlie  jury  having  been  dis-  - 
charged  takes  this  case  out  of  the  ordinary  rule;  but 
that  makes  no  more  difference  than  if^  there  had  been 
a  wrong  verdict,  and  an  application  had  been  made  to 
set  it  aside. 

Parke,  B.— The  rule  of  Hilary  Term,  »  WA,  s.  98, 
provides,  that  "  an  application  to  compel  the  plaintiff  to 
give  security  for  costs  must,  in  ordinary  cases,  be  made 
before  issue  joined. **  This  bemg  made  after  that  time, 
the  Court  ought  to  be  satisfied  that  the  defendants  were 
not  previously  aware  that  the  plaintiff  had  gone  to  reside, 
abroad.  The  question  whether  one  side  or  the  other 
will  be  entitled  to  costs,  has  no  bearing  on  the  point. 

Alderson,  B. — Where  the  party  does  not  come  to  the 
Court  as  soon  as  he  has  a  knowledge  of  the  facts  which 
will  warrant  the.  application,  he  suffers  the  other  party 
to  incur  expenses,  which  he  might  not  have  done,  if  the 
application  had  been  made  promptly,  since  he  might  have 
withdrawn  from  the  contest.    It  was  held  in  Duncan  v. 

(a)  3  Dowl.  P.  C.  372. 
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Steh.  qfPUat,   Stint  {d),  that  the  defendant  must  have  an  affidavit  stating 
that  he  was  not  acquainted  with  the  act  when  he  pleaded* 


Wainwriout 

V. 

Bland. 


GuRNEY,  B.f  concarred. 


Rule  refiiBed. 


(a)  5  B.  &  Aid.  702. 


SembU,  that, 
under  the  3&4 
WilL  4,  c.  42, 
8.  39,  the  Court 
or  a  Judge  has 
the  power  to 
enlarge  the 
time  for  an  ar- 
bitrator to  make 
his  award,  al- 
though the  or- 
der of  reference 
does  not  con- 
tain any  power 
to  enlarge  the 
time,  and  there 
has  been  no  re- 
vocation of  the 
arbitrator's  au- 
thority. 


Potter  v»  Newman. 

IN  this  case  an  award  had  been  made,  in  pursuance  of 
an  order  of  reference,  the  time  for  making  the  award 
having  been  enlarged  under  a  Judge's  order  the  day  be- 
fore it  expired ;  but  the  order  of  reference  did  not  contain 
any  power  to  enlarge  the  time,  and  there  had  been  no  re- 
vocation of  the  arbitrator's  authority. 

Channelli  on  a  former  day  in  this  Tenoi  obtained  a  rule 
to  shew  cause  why  this  award  should  not  be  set  aside,  on 
the  ground,  amongst  others,  that  the  arbitrator  had  en* 
larged  the  time  without  authority,  submitting  that  a  Judge, 
uqder  the  S  &  4  Willp  4,  c.  42,  p.  39,  had  no  power  to 
make  an  enlargement  of  the  time,  except  in  cases  where 
there  bad  been  a  revocation  of  the  umpire's  authority. 
By  (bat  section  it  is  enacted,  "  That  the  power  and 
authority  of  any  arbitrator  or  umpire,  appointed  by  or 
in  pursuance  of  any  riile  of  Court,  or  Judge's  order, 
or  order  of  Nisi  Pius^  in  any  action  now  brought,  or 
which  shall  be  hereafter  brought,  or  by  or  in  pur- 
suance of  any  submission  to  reference,  containing  an  agree- 
ment that  such  submission  shall  be  made  a  rule  of  any 
of  his  Majesty's  Courts  of  record,  shall  not  be  revoc- 
able by  any  party  to  such  reference,  without  the  leave 
of  the  Court  by  which  such  rule  or  order  shall  be  madcj 
or  which  shall  be  mentioned  in  such  submission^  or  by 
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leave  of  a  Judge ;  and  the  arbitrator  or  umpire  shall,  and  Es^  i^  Pkatf 

may,  and  is  hereby  required  to  proceed  with  the  referencei 

notwithstanding  any  such  revocation,  and  to  make  such 

award,  although  the  person  making  such  revocation  shall 

not  afterwards  attend  the  reference ;  and  that  the  Court, 

or  any  Judge  thereof,  may,  from  time  to  time,  enlarge  the 

term  for  any  such  arbitrator  making  his  award."    He  in* 

sbted  that  the  words  ''  any  such  arbitrator,"  in  the  latter 

part  of  the  clause,  referred  to  an  arbitrator  whose  au* 

thority  had  been  revoked.    The  Court  having  granted  a 

rule, 

Humfrey  shewed  cause. — Under  the  words  of  the  above 
clause  a  Judge  has  power  to  enlarge  the  time  for  making- 
the  award,  whether  there  has  been  a  revocation  of  the 
authority  of  the  arbitrator  or  not;  for,  looking  at  the 
whole  section,  and  attending  to  its  construction,  the  words, 
*' any  such  arbitrator,"  plainly  relate  to  the  words  ''any 
arbitrator,"  in  the  early  part  of  it.  If  that  part  of  the 
sentence  which  directs  that  the  arbitrator  shaU  and  may 
proceed  with  the  reference,  notwithstanding  any  revoca- 
tion,— ^which  is  quite  useless,  as  it  merely  enforces  what 
was  said  before,-f-*-be  struck  out,  the  construction  now  con«> 
tended  for  will  be  obvious*  If  the  construction  put  on 
the  other  side  were  held  correct,  an  arbitrator  would  be 
placed  in  this  situation,  that  where  there  was  no  revo- 
cation, he  could  not  proceed  after  the  original  time  had 
expired;  but,  where  there  was  a  revocation,  he  might 
proceed,  by  procuring  a  Judge's  order  for  an  enlargement 
of  the  time. 

The  parties  having  ultimately  agreed  to  refer  the  matter 
again  to  a  professional  arbitrator,  the  Court  gave  no  judg- 
ment on  the  point,  but 

Parkb^  B.  said,— I  wish  it  to  be  understood  that  I  do 
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Exeh.  Iff  PieoM,  not  adhere  to  the  opinion  I  threw  out  when  this  rule  was 
moved  for,  that  the  act  only  applies  to  cases  where  there 
has  been  a  revocation  of  the  submission.  It  is  a  good 
rule  to  take  words  in  their  ordinary  sense,  and  according 
to  their  grammatical  construction.  In  this  case,  if  we  do 
so,  the  words  *'  any  such  arbitrator,"  appear  to  refer  to 
the  words  '*  any  arbitrator,"  in  the  early  part  of  the 
clause. 

Alderson,  B. — ^This  is  a  very  nice  point,  and  we  desire 
it  to  be  understood  that  we  do  not  decide  against  Mr. 
Humfrejf^B  argument  (a). 


(a)  Iq  Burley  v.  Stevens,  H.  T.,     more  decided  opinion  that  the 
1836,  the  Court  expressed  a  itill     statute  hss  a  general  application. 


SoAUES  r.  Rawlinos. 

Thajnrifdictioii  Ji^ELLYhsA  obtauied  a  rule  to  shew  cause  why  a  writ 
ofthefpMiMjii-  ofprc^ibiUon  should  not  issue  to  the  Commissioners  of 

fler  Court  of  ^ 

ReqoeMiiscon-  the  Westminster  Court  of  Requests,  to  stay  proceedings 


ofdebt^nodTt  on  the  judgment  given  in  this  cause.  The  rule  was  ob- 
S'^ tetoL***  ^'°®^  ^"*  "*  affidavit,  pursuant  to  the  1  fFM.  4,  c.  22, 
matter  which  ii  which  Stated,  that  the  phuntiff,  having  been  inserted  in 

the  sutMect  of 

an  action  on  the  the  lists  by  the  overseers  of  the  poor  of  the  parish  of  Si» 
^ted'df.'  Mdrtiris-inrthe-Fields,  as  a  scot  and  lot  voter  for  the  city 
of  Westminster^  and  also  as  a  householder,  the  defendant 
caused  a  notice  of  objection  to  be  served  upon  him,  ac- 
cording to  the  provisions  of  the  2  Will.  4,  c.  45;  and  the 
plaintiff,,  in  consequence,  attended  the  court  of  the  Re- 
vising Barristers  for  three  days,  but  during  that  time  the 
lists  of  voters  for  the  plaintiff's  parish  did  not  come  before 
the  court  for  revision.  Subsequently,  however,  and  in  the 
plaintiff's  absence,  his  name  was  struck  out  of  the  list  of 
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scot  and  lot  voters,  but  was  retained  on  the  householders*  ^SjcA.  o/  puom, 

10QC 

list.    He  afterwards  sent  in  a  bill  to  Mr.  RawlingSi  de*-  - 

manding  the  sum  of  one  guinea  for  loss  of  time  in  attend-  Soamss 
ing  the  court  of  the  Revising  Barristers.  The  defendant  rawlings. 
having  refused  to  pay  this  demand,  he  was  summoned  by 
the  plaintiff  to  the  We^imimier  Court  of  Requests,  where 
the  question  as  to  the  defendant's  liability  was  entered 
into,  and  a  majority  of  the  commissioners  decided  that  he 
was  liable,  and  gave  judgment  accordingly  against  him. 

Mr.  Fenn  and  Mr.  Watkins^  two  of  the  commissioners, 
now  shewed  cause  in  person. — ^This  Court  of  Requests 
was  established  by  the  23  Geo.  3,  c.  27 ;  by  the  Jirsi  sec- 
tion of  which  act  the  court  is  empowered  to  hear  and  deter- 
mine all  such  causes  as  are  thereinafter  mentioned ;  and  by 
the  sixth  section,  the  commissioners  are  empowered  "  to 
make  such  orders,  decrees,  judgments,  and  proceedings, 
touching  such  debts,  not  amounting  to  the  sum  of  40«.,  as 
they  shall  find  to  stand  with  equity  and  good  conscience.** 
The  act,  therefore,  extends  to  all  equitable  cases,  where 
right  ought  to  be  done  between  parties  residing  within  the 
jurisdiction.  This  was  a  species  of  debt :  the  plaintiff 
had  been  compelled  to  leave  his  business  to  attend  the 
court  of  the  Revising  Barristers,  by  the  act  of  the  defen-^ 
dant.  The  Court  of  Requests  examined  into  the  case, 
and  found  that  there  was  no  foundation  for  the  objection, 
and  they  awarded  that,  the  amount  claimed  ought  to  be 
paid  as  money  fairly  and  reasonably  due.  A  reasonable 
construction  ought  to  be  put  on  the  act,  otherwise  the 
utility  of  the  court  will  be  much  diminished.  Suppose  a 
passenger  in  the  streets  were  to  break  a  pane  of  glass,  it 
would  be  greatly  inconvenient  if  such  a  matter  were  not 
inquirable  into,  and  the  damage  recoverable  in  the  Court 
of  Requests. — They  also  mentioned  several  similar  cases, 
which  they  contended  were  equitable  debts  within  the 
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Exeh.  of  Pleas,  meaning  of  the  act,  though  not  strictly  cases  of  debt,  and 
over  which  they  exercised  jurisdiction. 

Kelly  and    Wrangham,  conirdf  were   stopped  by  the 
Court. 


Per  Curiam.— The  jurisdiction  of  this  court  is  by  the 
act  confined  to  cases  of  debt.  This  was  not  a  debt,  hot 
the  subject  of  an  action  upon  the  case,  to  substantiate 
which  an  improper  motive  on  the  part  of  the  defendant 
must  be  established,  which  this  Court  of  Requests  has  no 
power  to  inquire  into.  Nothing  is  within  the  juriscfiction 
of  the  comidissioners  but  clahns  for  debt,  although  in 
exercising  that  jurisdiction  they  may  proceed  by  the  rules 
of  equity  as  well  as  of  law. 

Rule  absolute. 


Where  the  de- 
fendant obtains 
an  order  to  try 
before  the 
sheriff;  the 
Judge  has  no 
authority  to  im- 
poae  terms  on 
the  plaintiff;  as 
to  the  time  of 
trying,  without 
his  consent 


Wright  v.  Skinner. 

A  RULE  had  been  obtained  in  this  case  for  judgment 
as  in  cose  of  a  nonsuit.  It  appeared  that  issue  was  joined 
on  the  SSnd  July;  the  defendant  took  out  a  summons 
before  a  Judge  for  a  trial  before  the  sheriff,  and  the  learned 
Judge  made  an  order  (without  consent)  to  try  before  the 
sheriff  in  a  fortnight,  unless  the  parties  Consented  to  a 
stet  processus.  The  plaintiff  then  took  out  another  sum- 
mons to  rescind  that  order,  and  to  obtain  further  time, 
which  was  heard  before  the  same  learned  Judge,  and  he 
made  another  order  on  the  plaintiff  to  try  at  the  next 
Court  day.  The  defendant  drew  up  the  orders,  but  the 
plaintiff  declined  to  give  any  notice  of  trial  accordingly, 
and  no  trial  took  place. 


Humfrey  shewed  cause,  and  contended  that  the  learned 
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Judge  had  no  authority  under  the  act  of  Parliament^  to    ^^^J^k^^* 

make  an  order  on  the  plaintiff  to  proceed  to  trial  before 

the  time  at  which  he  was  bound  to  do  so  by  the  practice 

of  the  Court.   The  plaintiff  has  the  same  time  to  try  before 

the  sheriff  as  before  a  Judge,  unless  he  gives  notice  of 

trial  for  a  particular  sheriff's  court;  Buiterworth  v.  Crab* 

tree  {a),  Harle  v.  Wiison  (b),  Lenney  v.  Poulier  (c).  The 

ordersj  therefore,  were  inoperative,  and  the  defendant 

is  too  early  in  this  application. 

Manself  cotUrh,  contended  that  the  learned  Judge  had 
jurisdiction  to  make  the  order;  and  that,  at  all  events^  the 
plaintiff  had  deferred  to  it,  by  taking  out  the'  summons 
for  further  time. 

Parke,  B. — I  certainly  do  not  see  how  a  Judge  can 
impose  terms  as  to  time  on  the  plaintiff,  where  the  de- 
fendant asks  for  permission  to  try  before  the  sheriff.  The 
order,  therefore,  was  inoperative ;  but  as  thepresent  ap- 
plication was  made  on  the  authority  of  a  Judge's  order, 
and  the  plaintiff  so  far  treated  it  as  a  binding  order  as  to 
apply  for  time,  the  Court  will  not  visit  it  as  an  irregu- 
larity to  such  an  extent  as  to  discharge  the  rule  with  costs. 
The  rule  will  be  discharged  without  costs. 

Aldersom,  B. — I  agree  that  the  Judge  had  no  power 
to  introduce  mto  the  order  any  terms  as  to  time,  without 
the  consent  of  both  parties. 

The  other  Barons  concurred. 

Rule  discharged  without  costs. 

(a)  1  G.  M.  fc  R.  519.         {h)  3  DowK  P.  C.  668.        (0  Id.  660. 
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EjxH.  of  Pbat, 
1835. 

Ex  parte  Smyth. 

In  a  suit  for  a  J.  HIS  was  an  application  by  Mr.  fFi  H.  C.  Smyih^  for  a 
Consistory  '  ^^  ^^  shew  causo  why  a  writ  of  prohibition  should  not 
S^^'ihf  ^fen-  issue  to  the  judicial  committee  of  the  Privy  Council,  and 
dant  put  in  an  the  Surrogates  thereof,  to  E.  A.  C  Smyths  the  promovant 
protest,  which  or  plaintiff,  J.  H.  Rayford  her  proctor,  and  J.  PhiUimore 
^rmZXw"  ^®'  advocate,  forbidding  them  from  proceeding  in  a  suit 
niied,  but  the  which  was  originally  instituted  in  the  Consistory  Court  of 
to  compel  the  Londofi,  in  18SI,  and  afterwards  appealed  from  to  the 
appear  abso-  Court  of  Archcs,  and  from  thence  to  the  king  in  council, 
mk^ie^Wn*^'  ^^^  wfcrred  to  the  judicial  committee  of  the  Privy  Conn- 
tiff's  libel  The  cil.  The  application  was  made  upon  an  affidavit,  which 
pealed  to  the  Stated,  that  in  the  month  of  February,  1881,  the  applicant 
fromthat^*»d!*  Mr.  Smyth  was  served  with  a  citation  to  appear  in  the 
•ion,  but  not  in  Consistory  Court  ot London,  to  answer  to  a  suit  for  divorce. 

doe  time,  and  ^  * 

the  appeal  was  instituted  by  his  wife,  which  he  did  under  protest ;  that 

piJntl? after-  ^  protest  was  afterwards  overruled  by  the  Judge  of  that 

"t^  ComU^  Court,  who  nevertheless  refused  to  direct  the  applicant  to 

tory  Court  to  appear  absolutely,  or  to  admit  the  libel  of  his  wife  the 

correct  her  libel,  plaintiff.    From  his  decisiou  she  appealed  to  the  Arches 

JSIbl^  the"V  ^®"''  ^^  Canterbury  s  but  on  the  6th  of  July,  the  Judge 

piicadon.    The  of  that  Court  decreed  that  she,  the  plaintiff,  had  not  ap- 

plaintiffap*  ,  , 

pealed  from  pealed  in  due  time.    From  this  decision  she  appealed  to 

^tc^"^  the  Court  of  Delegates,  who,  on  the  6th  of  June,  1832, 

^^^^  ^.  pronounced  against  the  appeal,  and  remitted  the  cause  to 

faTonrofthe  the  Court  of  Archcs,  who  directed  a  relaxation  of  the 

appeaL    Fnin 
that  decree  the 

defendant  appealed  to  the  king  in  council,  praying  that  it  might  be  reversed,  and  the  cause  re- 
tained, and  he  be  dismissed  from  all  obserrance  of  justice  therein.  The  plsintUf  also  prayed  that 
the  cause  might  be  retsined.  The  appeal  was  referred  to  the  Judicial  comn^ttee  of  the  Privy 
Coundl,  who  reported  in  frtvour  of  the  appeal,  that  the  decree  oqght  to  be  rerersed,  and  the  principal 
cause  retained,  but^that  the  defendant  should  appear  absolutely.  The  report  was  confirmed,  and 
the  order  for  the  appearance  was  made  and  senred  upon  the  defendant.  On  a  motion  for  a  pro- 
hibition to  the  judicial  committee  :~i/(p|rf,  that  the  judicial  committee  had  jurisdiction  over  the 
cause,  and  they  haidng  retained  the  cause,  this  must  be  taken  to  be  a  step  taken  In  the 
and  if  wrong,  that  it  was  a  matter  of  practice,  over  which  this  Court  had  no  jurisdiction. 

StmhUf  that  the  Court  of  Exchequer  has  jurisdiction  to  issue  a  prohibition  to  the  judicial 
mittce,  if  they  exceed  their  jurisdiction. 


Smyth. 
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inhibition,  which  relaxation  the  plaintiff,  on  the  25tb  of  E*ek,  ^^PUat, 

January^  18S3,  brought  into  the  Consistory  Court ;  that  ^ 

Court  directed  the  cause  to  proceed,  as  though  no  appeal       ^  ;»'^ 

had  been  made.     On  the  fourth  session  oi  Hilary  Term, 

1833,  additional  articles  were  brought  in  by  Mrs.  Smyth, 

the  plaintiff,  and  she  prayed  leave  to  correct  the  libel,  by 

altering  the  word  November  to  December,'  but  the  Judge 

refused  to  receive  the  articles,  and  rejected  the  prayer. 

From  this  decision  she  appealed  to  the  Court  of  Arches, 

and  the  Judge  of  that  Court  pronounced  in  favour  of  the 

appeal,  reversed  the  decree,  and  retained  the  principal 

cause,  and  directed  a  monition  for  the  transmission  of  the 

original  libel,  and  gave  leave  to  the  applicant's  wife  to 

correct  the  libel.     Mr.  Smyth  appealed  from  the  decree 

to  the  King  in  council,  and  his  petition  was  referred  to  the 

judicial  committee  of  the  privy  council,  and  the  appeal 

came  on  to  be  heard  before  the  judicial  committee,  on  the. 

1 2th  of  February,  1835,  when  they  made  the  following 

decree,  which  was  afterwards  confirmed  by  his  Majesty : — 

''  Smyth  V.  Smyth. 

**  William  Henry  Carmichael  Smyth,  the  appellant, 
prayed  that  their  Lordships  would  be  pleased  to  report  to 
his  Majesty  in  favour  of  the  appeal  and  complaint  made 
and  interposed  in  this  cause,  that  the  decree  or  order  of 
the  Judge  appealed  from  should  be  reversed,  the  prin- 
cipal cause  retained,  and  therein  that  he  the  appellant 
ought  to  be  dismissed  from  all  further  observance  of  jus- 
tice in  this  cause. 

"  Elixa  Ann  Carmichael  Smyth,  wife  of  the  said  IV.  H. 
C.  Smyth,  and  the  respondent  in  this  cause,  prayed  that 
their  Lordships  would  be  pleased  to  report  to  his  Majesty 
against  the  said  appeal  and  complaint,  that  jthe  jdecree  or 
order  appealed  from  ought  to  be  affirmed,  the  principal 
cause  retained,  and  therein  that  their  Lordships  should 
assign  to  hear  an  admission  of  the  libel  and  exhibits  givep 

VOL.  II.  c  c  c  c.  M.  lU 
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^tcA.  rfPUm^  in  on  behalf  of  her,  the  said  respondent,  in  the  Condsiory 
-*  Court  of  London^  and  the  additional  articles  and  exhibits 
Ex  parte  tendered  to  the  Judge  of  that  Coorti  and  allowed  to  be 
brought  in  by  the  Judge  of  the  Arches  Court  of  Canter^ 
bury;  and  that  a  monition  should  issue  against  the  Judge 
of  the  said  Consistory  Court  to  transmit  the  said  original 
libel  and  ezhibitSi  and  also  a  monition  against  the  Judge 
of  the  Arches  Court  to  transmit  the  said  additional  arti- 
cles and  exhibits, 

"Their  Lordships  having  heard  the  said  William 
Henry  Catmiokael  Smyth,  the  appellant,  and  an  advocate 
on  behalf  of  the  said  Elixa  Ann  Carmichael  Smyth^  the 
respondent,  were  pleased  to  agree  to  report  to  hu  Majealy 
in  favour  of  the  appeal  and  complaint  made  and  inter- 
posed in  this  cause,  that  the  decree  or  order  of  the  said 
Judge  appealed  from  ought  to  he  reversed,  the  principal 
cause  retained,  and  therein  that  the  said  William  Henry 
.  Carmichael  Smyth  should  appear  absolutely;  that  their 
Lordships  should  assign  to  hear  an  admission  of  the  libel 
and  exhibits  given  in  the  Consistory  Court  of  London,  on 
behalf  of  the  said  JSIura  Ann  Carmichael  Smyth,  and  of 
the  additional  articles  thereto,  and  exhibits  tendered  to 
the  Judge  of  that  Court,  and  afterwards  allowed  to  be 
brought  in,  in  the  Arches  Court  of  Conl^tery,  and  should 
decree  a  monition  against  the  Judge  and  registrar  of  the 
said  Consistory  Court  to  transmit  the  said  original  libel 
and  exhibits,  and  a  monition  against  the  Judge  of  the  said 
Arches  Court  of  Canterbury  to  transmit  the  said  addi- 
tional articles  and  exhibits  to  this  committee  or  their  sur- 
rogate. 

''  And  their  Lordships  were  pleased  further  to  order 
and  direct  that,  in  case  his  Majesty  should  be  pleased  to 
confirm  such  their  report,  the  said  William  Henry  Car^ 
miehael  Smyth  should  appear  absolutely  before  their 
•Lordship's  surrogate,  at  the  Common  Hall  of  Doctors' 
Commons,  at  ten  o'clock  in  the  forenoon,  on  the  oouft- 


Smyth. 
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day  next  jfoUowiog  his  Majesty's  confirmation  of  such  rer  fijick.  ,qfPiM$, 
port ;  and  admonished  the  said  William  Henry  Carmichael    \\^'_  - 
Smyth  to  attend  before  their  Lordships'  surrogate,  in  the      ^  p<^e 
Common  Hall  of  Doctors'  Commons^  at  ten  o'clpck  in  the 
forenoon,  on  the  by-day  after  this  present  Hilary  Term. 

« idrc&m  (Registrar.)" 

.  Mr.  Smyth  having  been  served  with  a  copy  of  the  de- 
cree of  the  judicial  committee  of  the  privy  cpuncti, 
citing  him  to  appear  and  see  further  proceedings,  now 
applied  in  person  for  a  writ  of  prohibition  to  the  judi- 
cial committee. — This  Court  has  power  to  grant  this 
prohibition,  as  such  a  powe.r  is  inherent  in  all  the 
superior  Courts  of  fFeMiminster  Hall  over  all  inferior 
courts.  Bacon's  Abr.  Prohibition  (A.) ;  Orant  v.  iSljr 
Charles  Gould  (a).  By  the  stat  25  Hen.  8,  c.  19,  s.  4, 
the  Court  of  Delegates  was  established  to  determine  ap- 
peals from  the  Ecclesiastical  Courts  definitively ;  yet  the 
writ  of  prohibition  has  been  issued  to  that  Court  when  it 
has  proceeded  beyond  its  jurisdiction.  Rowth  v.  Bishop 
of  Chester  (b)^  reported  more  fully  in  Hobart,  nomine 
HuUons  case (c).  9  RoW^  Abr.  317.  By  the  2  &  8  WiU. 
4,  c.  92,  the  powers  of  the  Court  of  Delegates  are  trans- 
ferred to  the  King  in  council ;  and,  by  s.  3  of  that  statute, 
their  judgments,  orders,  and  decrees  are  to  have  the  same 
force  as  if  made  by  the  Court  of  Delegates,  and  are  to  be  final 
and  definitive,  and  no  commission  is  hereafter  to  be  granted 
to  ]?eview  any  judgment  or  decree  to  be  made  by  virtue  of 
that  act.  By  the  S  &  4  WiU.  4,  c.  41,  is.  3,  all  such  ap- 
peals are  to  be  referred  by  his  Majesty  to  the  judicial 
committee  of  the  privy  council,  who  are  to  hear  and  xtr 
port  thereon  to  his  Majesty  for  his  decision,  in  the  same 
manner  and  form  as  had  been  before  the  custom  with 

(a)  2  H.  BL  100.  (6)  B.  Moore,  861. 

(c)  16. 
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Exeh.  tf  PUatt  respect  to  matters  referred  to  the  whole  couneiL     There* 
1835 

^    fore  it  is  submitted  that  the  Court  of  Exchequer  has  now 

Ex  parte  the  same  power  to  issue  a  prohibition  to  the  judicial  com- 
mittee of  the  privy  council  as  it  before  had  to  the  Court 
of  Delegates.  The  jurisdiction  of  the  superior  Courts 
is  not  ousted  in  express  terms,  and,  unless  that  be  done,  it 
necessarily  remains.  That  point  has  frequently  been  de- 
cided with  respect  to  cases  of  cerliorart.  RexY.  Dukes  (a), 
Bex  y.  Hales  (b)^  Hariley  t.  Cooke  (e),  Rex  Y.More- 
ley  id). 

Secondly,  this  is  a  case  in  which  this  Court,  having  that 
jurisdiction,  ought  to  exercise  it,  because  the  judicial 
committee  have  exceeded  their  jurisdiction  in  several 
respects :  first,  they  have  adjudicated  on  a  matter  not  be- 
fore them  de  facto.  This  was  an  appeal  firom  the  decree 
of  the  Court  of  Arches  respecting  a  matter  different  from 
the  appearance  of  the  applicant,  and  that  was  not  prayed 
for  by  the  appeal.  The  appeal  to  the  King  in  council 
was,  simply,  whether  the  Court  of  Arches  were  right  in 
their  decree.  Therefore,  admitting  the  right  of  the  ju- 
dicial committee  to  determine  the  appeali  they  exceeded 
their  jurisdiction  in  decreeing  that  the  defendant  should 
appear  absolutely.  Thus,  in  Woods  Inst,  b.  4,  c.  1,  it  is 
sfud,  **  If  the  Court  of  Delegates  revoke  a  will,  tbey 
cannot  grant  letters  of  administration ;  for  their  power  is 
to  hear  and  determine  the  appeal.*'  That  is  precisely  in 
point  The  subject  matter  to  be  decided  in  this  case  was 
the  subject  of  the  appeal.  After  deciding  that,  the  com- 
mittee were  fundi  officio,  and  had  no  right  to  make  any 
further  order.  The  subject  of  the  defendant's  appearance 
was  coram  nonjudiee  tie  facto.  Secondly,  they  have  de- 
creed upon  a  matter  which  was  coram  nonjudiee  dejure* 
The  question  as  to  the  defendant's  appearing  absolutely 


(a)  3T.R.542.  (c)  Id.  542. 

(6)  5  T.  R.  668.  (d)  2  Barr.  1040. 
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was  decided  by  the  Court  of  Arches  in  favour  of  the  de-  £Mh.  «/  PUat, 

iQqc 

fendanti  and  that  decree  was  not  appealed  from  at  all.  -* 

By  the  Stat.  24  Hen.  8,  c.  12,  ss.  5,  6,  7,  an  appeal  must  Ex  parte 
be  made  within  fifteen  days;  and,  there  having  been  no 
appeal  within  that  time,  no  Court  had  jurisdiction,  to  con- 
'sider  that  question  afterwards.  The  effect  of  the  decree 
of  the  judicial  committee  was  to  authorize  the  plaintiff 
to  appeal,  after  the  time  limited  by  the  statute  had  ex- 
pired, which  they  clearly  had  no  right  to  do.  By  the  3 
&  4  fFilL  4,  c.  41,  s.  20,  the  times  of  appeal  previously 
allowed  are  expressly  preserved,  and  appeals  must  be 
brought  within  the  same  periods  as  they  before  were  re- 
quired  to  be  brought.  It  is  submitted,  therefore,  that  the 
decree  that  the  defendant  must  appear  absolutely  was 
coram  nonjudice  dejure.  He  also  cited  The  King  v.  The 
Justices  of  Yorkshire^  to  shew  that  a  party,  having 
once  appealed,  cannot  have  a  second  appeal,  though  the 
appeal  be  dismissed  on  a  point  of  form,  and  not  upon 
the  merits.  This  is  not  an  erroneous  judgment,  on  which 
a  writ  of  error  lies  to  a  superior  Court,  in  which  case, 
perhaps,  the  Court  would  not  grant  a  prohibition,  but  it 
IS  an  extra-judicial  decree,  against  which  there  is  no  other 
remedy. 

Lord  Abinoer,  C.B. — Although  lam,  ex  qfficio,  one 
of  the  judicial  committee  of  the  privy  council,  yet, 
not  having  ever  been  summoned,  I  shall  feel  no  hesi- 
tation in  giving  my  judgment  in  this  case.  I  must 
defer  to  the  authorities  and  the  dicta  of  the  learned 
men  who  have  laid  it  down  that  the  Courts  of  Common 
Pleas  and  Exchequer  have  power  to  issue  writs  of 
prohibition ;  but  it  is  unnecessary  in  the  present  case  to 
give  an  opinion  on  that -point.  Assuming,  however,  that 
this  Court  has  the  power  to  issue  writs  of  prohibition, 
the  question  is,  whether  there  is  here  any  case  made  out 
which  calls  upon  the  Court  to  interfere.    The  grievance 
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Bxeh.  of  pieoM,  wliich  18  alleged  i^  that  the  judicial  committee  came  to  a 
^  *  ^  wrong  decision  (I  do  not  say  that  they  have)  in:  a  natter 
Ex  parte  in  which  they  had  jurisdiction.  Mr.  Smyth  says,  that 
they  had  no  jurisdiction;  but  in  that  he  is  mistaken. 
They  have  the  power  to  remoTe  the  original  suit  into  their 
own  Courti  and  there  to  retain  it|  and  take  cognisance  of 
it,  in  the  same  way  that  the  Court  of  Delegates  might  have 
done.  If  S0|  they  have  jurisdiction  in  the  case.  If  they 
have  made  a  mistake,  whether  in  some  interlocutory  matter 
or  in  their  final  judgment,  ^e  cannot  remedy  it;  this  Court 
cannot  sit  in  appeal  upon  it.  I  might  have  said,  that  it  is 
not  very  consistent  with  our  law  to  give  a  Court  an  ori* 
ginal  jurisdiction  and  no  power  of  appealing  to  some  other 
Court  to  have  its  judgment  reversed.  The  error,  if  any, 
is,  that  the  judgment  is  erroneous;  not  that  the  Court  had 
not  jurisdiction ;  but  this  Court  is  not  a  Court  of  error. 
The  matter  complained  of  is  matter  of  practice,  which  is 
never  the  ground  for  prohibition,  though  it  may  be  some- 
times of  a  writ  of  error.  The  Court  has  jurisdiction  of 
the  cause,  and  has  power  to  make  decrees  and  orders  in 
regard  to  it 

Parke,  B. — Although  I  am  also  a  member  of  the  privy 
council,  I  was  not  present  and  took  no  part  in  the  pro- 
ceedings  in  this  particular  cause,  and,  therefore,  I  have 
no  hesitation  in  giving  my  judgment  upon  it  I  perfecdy 
concur  with  the  Lord  Chief  Baron  in  the  view  he  has 
taken  of  this  case.  It  may  be  conceded,  that  the  Court 
o{  Exchequer  has  power  to  grant  the  writ  of  prohibidon 
in  cases  where  it  is  shewn  that  an  inferior  Court  is  pro- 
ceeding beyond  its  jurisdiction;  and,  it  may  be  conceded 
also,  that  a  party  is  entitled  to  the  writ  of  prohibition,  not 
as  a  matter  of  discretion,  but  ex  dtbiio  jfutiiue.  All, 
however,  that  we  are  called  upon  to  do  is,  to  see  that  the 
inferior  Court  does  not  exceed  its  jurisdiction.  But  this 
was  a  matter  over  which  the  judicial  committee  had  jurist 
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diction.    The  fallacy  lies insupposing  that  the  act  com-  ^«^  ^ ^^^^ 
pkiined  of  was  an  adjudication  upon  the  prior  proceedings  ^  *  ^ 

upon  appeal,  whereaa  it  was  a  distinct  step  talcen  in  the  E»pmru 
cause  after  it  was  removed.  On  the  appeal  being  lodged, 
the  judicial  committee  might  either  remit  or  retain  the 
cause.  If  they  decide  on  retaining  it,  the  cause  goes  on 
hefore  the  surrogates  of  the  judicial  committee,  by  virtue  of 
their  jurisdiction  in  the  cause,  which  may  be  called  in  this 
respect  an  original  jurisdiction.  In  this  case  they  have  re- 
tained the  cause, and liave  ordered  the  Court  below  to  trans- 
mit the  proceedings  into  their  Court}  and  having,  by  virtue 
of  that  removal,  obtained  jurisdiction  in  the  cause,  they 
make  an  order  that  Mr.  Smyth  shall  appear  absolutely.  That 
order  may  be  wrong,  as  to  which  I  give  no  opinion  |  but, 
whether  right  or  wrong,  it  is  a  step  talcen  by  the  Court, 
having  competent  jurisdiction,  in  the  cause.  If  the  law 
of  the  country  allowed  of  any  appeal  from  this  decision, 
the  matter  complained  of  might  or  might  not  be  the  sub- 
ject of  an  appeal.  But  the  law  supplies  no  Court  of  ap 
peal,  and  if  the  decision  is  wrong,  it  is  without  a  remedy; 
but  I  am  far  from  thinking  that  it  is  wrong.  This  is  a 
step  taken  in  the  cause  over  which  the  Court  had  juris- 
diction. 

Alberson,  B. — I  am  of  the  same  opinion.  It  may  be 
conceded  that  this  Court  has  jurisdiction  to  issue  a  prohi*- 
bition,  ifthe  judicial  committee  exceeded  their  jurisdic- 
tion. The  matter  was  brought  before  the  committee  by 
both  parties.  The  prayer  of  Mr.  Smyih  was,  that  the 
Court  should  retain  the  cause  and  dismiss  him  from  all 
further  observance  of  justice  therein:  Mrs.  Smyih  prayed 
them  Co  retain  and  to  grant  her  alimony.  So  that  both 
parties  refer  the  cause  to  the  decision  of  the  judicial  com- 
mittee of  the  privy  council,  and  require  them  to  proceed 
in  the  cause.  Incidentally  the  committee  has  taken  a  step 
in  a  matter  of  form  in  the  course  of  the  proceedings. 
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J2w».^&«,   The  Court  had  jurisdiction,  and  if  there  was  any  thing 
really  wrong,  they  have*  committed  an  error  in  a  matter  of 
actice  over  which  we  havi 

Gurnet^  B.,  concurred. 


Ex  parte      practice  over  which  we  have  no  jurisdiction. 

Smyth.  •* 


Rule  refused. 


MiLLlOAN  9.  ThoUXs. 

Od  an  appUca-  xN  this  casc,  which  was  an  action  of  debt  for  goods  sold 

Hw/ui  a^  and^delivered,.tried  before  the  under-sheriff  of  Berkshire, 

^h*riff*th'*  *ffl  ^^^^y  ^^^  obtained  a  rule  for  a  new  trial,  on  the  gronnd 

davitt  need  not  that  the  under-sheriff  had  admitted  evidence  which  was 

ingtl  for  Uie^  *  admissible  only  under  a  plea  of  payment^  the  only  plea  on 

writ  of  trial  if  ^^  rccord  being  nutiquam  indebitaius. 

presumed  to  be  02 

in  Court. 

CAannettf  on  shewing  cause,  objected  that  the  under- 
sheriff's  notes  and  the  affidavits,  on  reading  which  the  rule 
was  obtained,  did  not  any  of  them  state  the  pleadings: 
the  Court,  therefore,  could  not  take  notice  of  them ;  so  that, 
for  aught  that  appeared,  there  might  be  a  plea  of  payment 
on  the  record. 

Parke,  B. — It  is  not  necessary  that  the  pleadings 
should  be  set  out  in  the  affidavits  on  which  a  new  trial  is 
4ipplied  for.  In  a  case  before  a  Judge,  the  pasiea  is  sup- 
posed to  be  in  Court;  in  a  case  before  the  sheriff,  the 
writ  of  trial  directed  to  him,  and  with  respect  to  which  be 
is  the  officer  of  the  Court,  must  also  be  taken  to  be  in 
Court. 

The  rule  was  made  absolute  on  terms. 
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ACTION   (WHEN   MAINTAIN- 
ABLE). 

A.  and  B,  being  co-stiryeyors  of 
the  highways  of  a  parish,  it  was 
agreed  between  them  that  A,  should 
deliver  up  the  rate-book  to  B.^  and 
that  B,  should  pay  A.^  out  of  the 
moneys  he  should  collect  under  the 
rate,  the  sum  of  15/.  which  A»  had 
advanced  beyond  the  amount  collect- 
ed by  the  previous  rate.  The  book 
was  accordingly  delivered  to  B,^  who 
collected  more  than  15/.,  but  ex- 
pended the  whole  in  the  repair  of  the 
roads,  and  did  not  pay  A,  the  15/.: 
— Held^  that  A.  might  maintain  an 
action  to  recover  it.  Liddard  v. 
Holmes^  586 

AFFIDAVIT. 

1.  An  aflBdavit  of  merits  is  not 
sufficient,  which  states  that  both  the 
defendant  and  his  attorney  "  are  ad- 
vised and  believe  "  that  there  is  a  good 
defence  on  the  merits. 

If  an  application  made  at  cham- 
bers be  referred  to  the  Court,  an  affi- 
davit sworn  in  answer  to  the  applica- 
tion at  chambers  may  be  used  on 
shewing  cause  before  the  Court. 
Worthingion  v. ^  S 1 5 

2.  An  affidavit  of  debt  was  filed, 


April  9,  with  the  filacer  for  Surrey^ 
and  a  capias  issued  into  Surrey ; 
on  the  7th  of  May  a  capias^  and  in 
November  an  alias  capias  thereon, 
issued  into  Middlesex^  no  fresh  affi- 
davit being  filed,  the  filacer  for  Sut'- 
rey  and  Middlesex  being  the  same 
person : — Held^  regular. 

A  stale  affidavit  means  one  sworn 
above  a  year  ago.  Ramsden  v. 
Maugham,  634 

3.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  ex- 
change, it  is  not  necessary  to  allege, 
in  the  affidavit  of  debt,  a  presentment 
to  the  acceptor,  or  that  the  drawer 
has  had  notice  of  dishonour.  Witham 
V.  Gompertz,  736 

AMENDMENT. 
Under  3  <$•  4  Will.  4,  c.  42. 

In  an  action  on  the  case  against  the 
defendants,  as  carriers,  for  negligence, 
it  appeared  from  the  evidence,  that 
the  defendants,  if  liable  at  all,  were 
liable  as  wharfingers,  on  a  contract 
to  forward.  Just  before  the  plaintifTs 
counsel  commenced  his  reply,  he  ap- 
plied to  the  Judge  to  amend  the  de- 
claration, which,  however,  the  learned 
Judge  refused  Ao  do,  but  left  it  to 
the  jury  to  say,  whether  there  was  a 
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contract  to  forward,  or  a  contract  to 
carry,  and  they  found  that  there  was 
a  contract  to  forward.  He  then  di« 
rected  the  verdict  to  be  entered  for 
the  defendant,  but  the  special  finding 
to  be  indorsed  on  the  postea^  that  the 
Court  might  proceed  thereon  accord- 
ing to  the  3  &  4  mil.  4,  c.  42,  8.  24. 
The  Court  allowed  the  amendment 
on  payment  of  costs,  and  granted  a 
new  trial,  on  payment  of  costs,  ob- 
serving, that  the  learned  Judge  might 
have  idlowed  the  amendment,  and 
postponed  the  trial  to  a  future  day, 
pursuant  to  s.  23  of  that  statute. 
Parry  v.  FairhursU  190 

ARBITRATION. 

See  Award. 

Semhle^  that  under  the  3  &  4  Will. 
4,  c.  42,  s.  39,  the  Court,  or  a  Judge, 
has  the  power  to  enlarge  the  time  for 
an  arbitrator  to  make  his  award,  al- 
though the  order  of  reference  does 
not  contain  any  power  to  enlarge  the 
^ime,  and  there  has  been  no  revoca- 
tion of  the  arbitrator's  authority. 
PoUer  V.  Newman^  742 

ARREST. 

A  defendant  was  arrested  for  tlie 
sum  of  70/.,  but  it  appearing  that  to 

Cof  that  amount  the,  defendant 
a  defence  under  the  Statute  of 
Limitations,  it  was  agreed  that  he 
should  be  discharged  out  of  custody 
on  giving  a  bill  of  exchange  for  30/. 
drawn  by  a  third  person,  and  accept- 
ed by  himself.  The  defendant  hav- 
ing been  arrested  on  this  bill : — Held^ 
that  the  defendant  was  not  entitled  to 
be  discharged  out  of  custody,  as  hav- 
ing been  a  second  time  arrested  for 
the  same  debL     Hamher  v.  Cooper^ 

148 

ASSIGNMENT  (VOLUNTARY). 
See  IirsoLVBNT  Debtor. 


ASSUMPSIT. 
See  EviDEHCB. 
When  not  maintainable. 
A.  having  been  arrested  whilst  he 
was  privileged,  as  attending  on  a 
summons  at  a  Judge's  chambier,  the 
Judge  made  an  order  for  his  dis- 
charge out  of  custody,  on  condition 
that  if  B,9  the  officer  who  made  the 
arrest,  paid  A.  his  costs,  to  be  taxed 
by  the  Master,  A.  should  not 
bring  any  action  for  the  arrest.  The 
costs  were  taxed,  and  the  amount 
was  accordingly  paid.  ^.,  however, 
subsequently  obtained  an  order  for 
the  Master  to  review  his  taxation, 
which  tlie  Master  accordingly  did,  and 
allowed  A,  a  further  sum  for  cosu. 
This  B.  refused  to  pay,  upon  which 
A,  brought  an  action  of  assumpsit 
against  8,  as  upon  an  agreement  by 
C*  to  pay  the  costs,  in  consideration 
that  A.  would  relinquish  all  right  of 
action  against  B.^  on  occasion  of  the 
ATTeBti-^Held,  that  under  these  cir-^ 
cumstanees  the  action  was  not  main- 
tainable.    Kmg  V.  Taylor,  235 

AWARD. 

See  Arbitration. 

1.  An  award  recited,  that  by  an 
agreement  in  writing  between  the 
plaintiff  and  defendant,  reciting,  that 
they  had  for  some  years  carried  on 
business  as  builders  and  excavators 
in  copartnership,  and  that  they  had, 
in  pursuance  of  the  copartnership,  be- 
come possessed  of  ceruin  messuages, 
buildings,  and  premises,  sum  and 
sums  of  money,  and  other  chattels 
and  effects,  and  that  divers  disputes 
had  arisen  between  them  touching 
their  accounts,  reckonings,  and  deal- 
ings, and  as  to  a  division  of  the  said 
copartnership  messuages  &c  and 
other  their  esUte  and  effects,  and 
that  they  had  agreed  to  refer  the  noat- 
ter  to  the  decision  &c.  of  /.  C.  and 


AWARD. 


AWARD. 


759 


Wi  B,i  and  that  the  said  arbitrators 
shoald  have  power  to  direct  a  division 
of  the  messuages,  buildings,  and 
pemises^  and  other  the  partnership 
effects  between  them,  and  that  each 
party  thereby  agreed  to  execute  to 
the  other  a  conveyance  of  the  mes*- 
suages  &c.  according  to  such  divi- 
sion between  them,  as  the  arbitrators 
should  award.  The  award  fiurther 
recited,  that  the  partnership  between 
the  defendant  and  the  plaintiff  had 
been  dissolved  by  mutual  consent. 
The  arbitrators  then  awarded  that  the 
defendant  should  pay  to  the  plaintiff* 
the  sum  of  22d/.  4«.  6(f.,  in  full  of  all 
demands,  in  respect  of  his  one  equal 
moiety,  half  part,  or  share  of  the  said 
copartnership  property,  estate,  and 
effects;  and  that,  upon  payment 
thereof,  and  upon  having  such  con- 
veyances as  thereinafter  mentioned 
tendered  to  him  for  execution,  the 
plaintiff  should,  at  the  defendant's 
request,  execute  a  proper  convey- 
ance unto  and  to  the  use  of  the  de- 
fendant of,  in,  and  to  certain  mes- 
suages &c.  therein  mentioned,  subject 
to  certain  mortgage  debts  charged 
thereon.  They  also  awarded,  that 
all  the  debts  then  due  and  owing  to 
and  from  the  copartnership  concern 
should  be  received  and  paid  by  the 
defendant  and  the  plaintiff  in  equal 
proportions;  and  that,  if  either  party 
should  advance  or  pay  any  sum  or 
sums  of  money  over  and  above  his 
half  share  or  proportion  of  the  co- 
partnership debts,  then  the  amount  so 
overpaid  should,  on  demand,  be  made 
good,  and  repaid  to  the  party  paying 
the  same,  by  the  party  making  de- 
fault. To  an  action  upon  this  award, 
to  recover  the  sum  of  2StSL  4«.  6d. 
from  the  defendant,  he  pleaded,  (after 
setting  out  the  award  as  above),  that 
the  several  messuages  &e.  in  the  said 
award  mentioned,  and  directed  to  be 
conveyed  to  the  defendant,  were  the 
whole  of  the  said  copartnership  mes- 


suages &c.«  and  that  there  is  not  in 
the  said  award  any  other  provision 
than  those  thereinbefore  specified 
concerning  the  said  copartnership 
property,  estate,  and  effects,  or  the 
division  thereof,  or  any  part  thereof: 
— Held,  on  demurrer  to  this  plea, 
that  the  award  was  final ;  that  it  was 
suflBciently  certain,  and  that  it  was 
not  inconsistent. 

Quare,  whether,  upon  the  suppo- 
sition that  there  had  been  no  arran|;e* 
ment  between  the  partners,  by  which 
the  premises  were  ultimately  to  be- 
come the  property  of  one  partner, 
subject  to  the  mortgages,  the  arbi- 
trators did  not  exceed  their  authority 
in  awarding  the  messuages,  &c.,  to 
one  of  the  parties,  and  not  dividing 
them  between  both.  Woody,  WU- 
son,  241 

2.  A  cause  and  all  matters  in  dif- 
ference were  referred,  costs  to  abide 
the  event  of  the  award.  The  defend- 
ant had  a  cross  demand  for  a  larger 
amount  than  the  plaintiff  claimed  in 
the  action.  The  arbitrators  awarded 
that  the  action  should  cease  and  be  no 
farther  prosecuted;  that,  on  the  ba- 
lance of  accounts,  66  W.  was  due  from 
the  plaintiff  to  the  defendant,  and  that 
the  plaintiff  should  pay  that  sum  to 
the  defendant.  The  Court  refused  to 
set  aside  the  award,  on  the  ground  that 
it  did  not  'sufficiently  determine  the 
action.    Eardky  v.  Sieer,  Sftl 

d.  An  agreement  of  submission  re- 
cited that  a  rate  had  been  made  and 
allowed  for  the  relief  of  the  poor  of 
the  parish  oiH.;  and  that  the  plain- 
tiff, a  parishioner,  was  rated  for  se- 
veral messuages  &c.  in  aid  of  such 
rate ;  and  that  the  plaintiff,  conceiving 
himself  to  be  over«rated,  had  given 
notice  to  the  defendants,  the  church- 
wardens and  overseers  of  the  parish, 
of  his  intention  to  appeal  against  the 
rate  at  the  next  general  sefesions  of 
the  peace  fbr  the  county;  and  that 
the  defendants  did  intend  to  defend 
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the  same ;  but  that|  in  consequence 
of  the  parties  thereto  agreeing  to  leave 
the  examination  of  the  rate  and  all 
matters  in  dispute  between  them  as 
stated  in  the  said  notices,  to  arbitra- 
tion, no  appeal  was  entered  against 
the  rate  as  by  law  required  ;  and  that 
the  parties,  in  order  to  put  an  end  to 
all  further  expense,  and  to  prevent  li- 
tigation respecting  such  poors'  rate, 
and  in  order  to  settle  and  ascertain 
the  subject  of  the  said  poors'  rate,  and 
the  equality  or  inequality  thereof,  so 
far  as  related  to  the  charges  therein 
made  on  the  plaintiff,  as  compared 
with  tlie  rate  made  on  the  other  per- 
sons mentioned  in  the  notice  of  ap- 
peal, had  agreed  to  leave  the  same 
matters  in  difference  between  the  par- 
ties thereto  to  arbitration.  The  agree- 
ment then  witnessed  that  the  defend- 
ants (as  far  as  they  lawfully  might  or 
could  as  such  churchwardens  and 
overseers)  and  the  plaintiff  did  there- 
by severally  and  respectively  mutually 
promise  and  agree  to  abide  by  the 
award  of  W.  A.,  R.  /).,  and  P.  B., 
or  any  two  of  them,  to  award  and 
determine  of  and  concerning  the  above- 
mentioned  matters  in  difference,  and 
of  and  concerning  all  and  every  the 
costs,  charges,  and  expenses  of  the 
said  agreement,  and  the  counterpart 
thereof,  and  of  the  said  notices  of 
appeal,  and  of  the  said  churchwardens 
and  overseers,  in  consequence  of  such 
notices  of  appeal,  and  of  their  prepa- 
ration to  resist  such  appeal  and  to  sup- 
port the  rate,  and  all  matters  relating 
thereto  respectively,  so  that  they  or 
any  two  of  them  made  their  award 
before  the  5th  of  May  then  next ;  the 
costs  of  the  arbitration  and  the  award 
to  be  in  the  discretion  of  the  arbi- 
trators: and  it  was  thereby  further 
agreed  that  that  agreement  and  sub- 
mission should  be  made  a  rule  of  the 
Court  of  K*  B,  l*he  arbitrators  took 
upon  themselves  the  burthen  of  the 
award,  and  the  time  for  making  the 


award  was  by  agreement  enlarged  to 
the  5th  of  /erne,  before  which  day 
they  published  their  award  of  and  con- 
cerning the  premises  and  matters  to 
them  referred,  whereby  they  awarded 
that  the  defendants  should,  on  deli- 
very of  that  award,  pay  unto  T.E.  F., 
attorney  for  the  plaintiff,  16/.  Ms. — 
his  bill  already  delivered,  and  the 
amount  of  the  costs  of  the  said  T.  E.F. 
atten(ting  that  arbitration,  and  of  the 
procuring  the  signatures  of  his  client 
and  the  other  parties  to  the  said  en- 
largement of  time ;  and  they  further 
directed,  that  the  defendants  Should 
deduct  from  the  amount  charged  upon 
the  plaintiff  in  all  future  rates  the  sum 
of  lOs,,  and  return  to  the  plaintiff  the 
sum  of  1  Os.  for  every  rate  granted 
and  paid  by  him  since  the  then  scheme 
had  comeinto  operation.  The  award 
further  directed,  that,  as  a  dispute  was 
made  with  regard  to  the  quantity  of 
the  lake  occupied  by  the  plaintiff,  the 
quantity  should  be  ascertained  by  the 
parish,  and  the  rate  altered  accord- 
ingly, agreeable  to  the  price  per  acre 
as  set  against  the  said  lake  by  the 
arbitrators  in  a  schedule  to  the  award. 
To  a  declaration  on  the  above  award, 
the  defendants,  after  setting  out  the 
submission  and  award  at  full  length, 
pleaded  as  follows : — "  And  the  de- 
fendants in  fact  say,  that  the  award  is 
bad  and  void  in  law,  and  this  they  are 
ready  to  verify." 

On  demurrer  to  this  plea,  held  that 
it  was  good  in  point  of  form  and  sub- 
stance. 

Heldj  also,  {Parker  B,^dusentiente)^ 
that  the  submission  and  award  were 
bad,  inasmuch  as  the  main  object  of 
the  reference,  namely,  the  rate,  was 
not  by  law  capable  of  being  re- 
ferred to  the  decision  of  an  arbitrator; 
that  the  costs  incurred  were  merely 
incidental  to  the  determination  of  the 
former  question ;  and  that  the  consi- 
deration for  the  submission  therefore 
wholly  failed. 
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Held,  also,  by  Lord  Abmger,  C.  B., 
that  the  award  was  had,  in  directing 
the  churchwardens  and  overseers  to 
return  and  refund  to  the  plaintiff  10«. 
on  each  rate  made  since  the  new 
scheme  had  come  into  operation,  as 
that  was  not  binding  upon  them,  in- 
asmuch as  they  could  not  by  law  do 
so,  and  there  was  no  power  to  make 
them  obey  the  award  in  this  respect. 
That  the  direction,  that  the  quantity 
of  the  lake  occupied  by  the  plaintiff 
should  be  ascertained  by  the  parish, 
was  also  too  yague  and  uncertain,  and 
left  irin  doubt  by  whom  it  was  to  be 
done. 

Held,  by  Parke,  B.,  that,  notwith- 
standing the  reference  of  the  rate  was 
not  binding  on  the  churchwardens  and 
overseers,  the  submission  and  award 
were  still  valid  as  to  the  other  matters 
in  difference  referred  to  the  arbitra- 
tors : — and  that  the  ascertaining  the 
quantity  of  the  lake  was  a  mere  mi- 
nisterial act,  which  might  be  delegated 
to  another,  and  the  award  was  not 
invalid  in  this  respect.  Thorp  v. 
Cole  and  others,  367 

ATTACHMENT, 

See  Practice  (Bail). 
Sheriff. 

ATTORNEY. 

1 .  Where  an  attorney,  not  an  at- 
torney of  this  Court,  had  liberty  to 
practise  here  in  the  name  of  another, 
and  signed  a  notice  of  bail,  "  yi,  B» 
by  C.  D,'*  it  was  held  irregular ;  for 
the  signature  should  have  been  in  the 
name  of  the  attorney  of  this  Court 
only.     Chadwick  v.  Hough,  29 

2.  Where  a  defendant  is  entitled, 
as  against  the  plaintiff,  to  be  relieved 
from  a  verdict  obtained  against  him, 
the  Court  will  not  absuin  from  inter- 
fering on  the  ground  of  the  lien  of  the 
plaintiff's  attorney  upon  the  verdict 
for  his  costs.     Symons  v.  Blake,  416 


8.  The  assignee  of  an  insolvent  at- 
torney need  not  deliver  a  bill  signed 
by  the  attorney,  before  suing  for  bu- 
siness done  by  him. 

The  name  of  the  Court  in  which 
the  business  is  done  is  not  required 
by  the  S  Jac,  1,  c.  7,  to  be  stated  in 
an  attorney's  bill  delivered  to  his 
client :  nor,  semble,  by  the  2  Geo,  2, 
c.  2d,  s.  28.  Lester,  Assignee  of 
Mackay,  v.  Lazarus,  665 

AUCTION  DUTY. 

A  freehold  estate  was  sold  by 
auction,  subject  to  a  mortgage,  the 
mortgagee  not  concurring  in  the  sale, 
and  refusing  then  to  receive  his  mort- 
gage money.  By  the  conditions  of 
sale,  an  apportionment  was  to  be 
made  of  the  mortgage  on  the  several 
lots,  and  the  purchaser  of  each  was  to 
have  an  indemnity  against  the  amount 
apportioned  to  the  other  lots.  A 
purchaser  bid  the  sum  of  15,500/.  for 
one  of  the  lots,  which  was  to  be 
charged  with  10,200/.  of  the  mort- 
gage money;  and  paid  a  deposit  of 
1 0/.  per  cent,  on  that  sum,  and  signed 
an  acknowledgment  that  he  had 
bought  the  lot  for  15,500/.,  subject 
to  the  conditions  of  sale: — Held, 
that  auction  duty  was  payable,  in 
respect  of  this  lot,  only  on  the  ba- 
lance of  5800/.,  that  being  the  only 
amount  of  purchase-money  actually 
payable  to  the  vendor  for  what  was 
bought  at  the  sale.  Rex  v.  Sedg- 
w«cA,  603 

AUCTIONEER. 

Liability  for  Negligence. 

The  defendant,  an  auctioneer,  was 
employed  by  the  plaintiff  to  sell  some 
furniture,  and  was  desired  to  sell  it 
for  ready  money  only.  The  defen- 
dant, however,  sold  the  furniture  to 
one  M.  on  his  giving  him  a  bill  of 
exchange  for  the  amount,  drawn  by 
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himself  upon,  and  accepted  by  one 
/).  The  plaintiflT  afterwards  applied 
for  payment  of  the  amount  of  the  sale, 
and  the  bill,  though  at  first  rinsed 
to  be  taken  by  the  plaintiff,  was  ulti- 
mately taken  by  an  agent  of  the  plain- 
tiff, in  order  to  get  it  discounted.  The 
bill  never  was  presented  nor  was  any 
notice  of  dishonour  given  either  to 
M.  or  the  defendant,  until  ten  days 
af^er  the  bill  had  become  due.  In 
an  action  brought  against  the  defen- 
dant for  negligence,  in  selling  the  fur- 
niture otherwise  than  for  ready  mo- 
ney, the  jury  having  found  that  the 
plaintiff  had  not  accepted  the  bill  in 
satisfaction  for  the  furniture: — Reld^ 
that  the  n^ligence  of  the  plaintiff  in 
not  presenting  the  bill,  and  not  giving 
notice  of  dishonour,  by  which  M.  was 
discharged  from  any  liability  on  the 
bill,  was  no  answer  to  the  action. 

SembUt  that  if,  by  the  negligence 
of  the  plaintiff,  any  of  the  parties  to 
the  bill  were  discharged,  the  defen- 
dant might  maintain  a  cross  action 
against  the  plaintiff  to  recover  such 
damages  as  he  could  prove  be  had 
sustained  thereby.  The  Earl  of 
JFerrers  v.  Robins,  152 

AUDITA  QUERELA. 

The  Court  will  not  interfere  upon 
motion  to  give  that  reUef  to  which  it 
is  suggested  that  the  parties  apply- 
ing would  be  entitled  amder  an  au- 
diU  querelA,  unless  upon  the  &cts 
appearing  on  the  affidavit,  it  is  clear 
that  the  party  would  be  entitled 
to  such  remedy.     Sytnans  v.  Blake, 

416 
BANKRUPT. 

See  Sheriff. 

A  party  made  a  composition  with 
his  principal  creditors,  paying  the 
smaller  ones  in  full.  He  aftewards 
became  bankrupt,  and  did  not  pay 
15*.  in  the  pound:— //tfW,  that  (hav- 
ing obtained  his  certificate  and  re- 


leased his  surplus)  he  was  a  compe- 
tent witness  to  stipport  an  action  by 
his  assignees.  RaberU  mid  others 
V.  Harris,  292 

BARON  AND  FEME. 

A  husband  is  entitled  to  the  per- 
sonal property  of  his  wife  which  she 
has  acquired  while  living  apart  from 
him  in  adultery. 

A  woman  living  apart  from  her 
husband  acquired  a  sum  of  money, 
which  she  deposited  in  a  bank. — 
She  married  another  man,  and  on 
that  occasion  the  money  was  vested 
in  trustees  for  the  benefit  of  herself 
and  her  illegitimate  children.  She 
was  afterwards  tried,  convicted,  and 
executed  for  murder.  The  trustees 
expended  a  considerable  sum  in  her 
defence,  ind  made  an  application  to 
the  bankers  for  the  money  so  de- 
posited, but  it  appeared  that  such  ap- 
plication was  not  made  bonA  fide  in 
execution  of  the  trusts  of  the  settle- 
ment. The  first  husband  claimed  the 
money,  and  the  parties  having  all  been 
brought  before  the  Court  by  an  in- 
terpleader rule,  an  issue  was  directed 
to  try  whether  he  was  entitled  to  it, 
in  which  he  recovered.  The  Court 
refused  to  allow  the  trustees  their 
costs  out  of  the  fund,  and  directed 
that  the  costs  of  the  bankers  should 
be  paid  by  the  plaintiff  (the  husband); 
^>  be  repaid  to  him  by  the  trustees. 
Agar  V.  Blethyn,  69$ 

BASTARDY-BOND. 

A  bastardy-bond,  conditioned  for 
the  payment  of  the  charges  incurred, 
«  by  reason  of  the  birth,  education, 
and  maintenance  of  a  bastard  child," 
cannot  be  enforced  after  the  bastard 
has  attained  21,  and  ceased  to  be 
chargeable  as  a  child,  although  be 
may  afterwards  become  chargeable 
again.  Wandley  and  another  w.  Smith, 
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BILLS  AND  NOTES. 

See  Pleadivo  {Plea  in  bar,  6,    8, 
11,  12,  15, 16  \  and  Replication,  2.) 

1.  Action  by  the  indorsees  against 
the  indorser  of  a  promissory  note  for 
500/.  Plea,  except  as  to  the  sum  of 
200/.,  that  the  note  was  made  and 
dehvered  to  the  defendant  in  order 
t^iat  he  might  indorse  it  for  the  accom- 
modation of  the  maker,  to  enable 
him  to  obtain  advances  of  money 
thereon ;  that  the  plaintiffi  had  only 
advanced  to  the  amount  of  200/.,  and 
that  there  was  no  consideration  for 
the  residue. — Replication,  that  the 
plaintiffs  were  the  holders  of  the  note 
for  good  and  valuable  consideration 
given  to  the  maker  in  respect  of  their 
being  the  holders  of  the  note  to  the 
full  amount  thereof. 

Held,  first,  on  this  issue,  that  it 
was  not  incumbent  upon  the  plain* 
tiffs,  in  the  first  instance,  to  prove  the 
consideration  given  for  the  note ;  but 
that  it  was  necessary  for  the  defen- 
dant to  begin,  and  impeach  the  plain- 
tiffs'title. 

Heldf  secondly,    it    having    been 

S roved  that  more  than  500/.  being 
ue  from  the  maker  to  the  plaintiff 
at  the  time  the  note  was  paid  in  to 
them,  they  entered  the  note  as  a  bill 
discounted  to  his  credit,  but  that  198/. 
only  was  actually  paid  to  him ;  that 
that  was  equivalent  to  their  having 
advanced  the  amount  mentioned  in 
the  note,  and  was  a  giving  of  a  valu- 
able consideration  within  the  min- 
ing of  the  issue. 

Held,  thirdly,  that  if  the  note  were 
given  to  them  as  a  security  for  a  pre« 
vious  debt,  the  plaintiffs  might  be 
properly  sUted  to  be  the  holders  for 
a  valuable  consideration.  Percival 
and  others  v.  Frampton,  180 

2.  AssumpMxt  for  ffoods  sold,  &c. — 
Plea,  as  to  9/.15«.  9|(/.,  that,  after  the 
making  of  the  promise,  and  before 
the  commencement  of  the  suit,  the 
defendant,  at  the  pbintiff's  request. 


drew,  upon  a  piece  of  paper  having 
a  bill  of  exchange  stamp  upon  it  of 
It.  6d.,  an  iostmmenC,  purporting  to 
be   a  bill  of  exchange,  without  a 
drawer's  name  thereto,  whereby  the 
defendant  was  required  to  pay  to  such 
person,  or  his  order,  who  should  place 
his  name  thereto  as  drawer,  2U/.,  two 
months  after  date,  as  for  value  re- 
ceived ;  which  instrument  the  plain- 
tiff requested  the  defendant  to  accept 
towards  payment  and  satisfaction  of 
the  said  sum  of  9/.  15#.  9|(/^  and 
for  the  plaintifTs  accommodation  as 
to  the  rest;  and  which  the  defendant 
accepted  accordingly,  and  delivered 
to  the  plaintiff,  and  thereby  became 
liable  to  the  plaintiff^  or  to  such  per- 
son who  should  place  his  name  there- 
to as  drawer,  or  his  order,  the  sum 
of  20/.,  viz.  towards  payment  of  the 
sum  of  9/.  1 5s,  9^d,,  and  for  the 
plaintifTs  accommodation  as  to  the 
rest ;  and  that  the  plaintiff  accepted 
and  received  the  bill  in  satisfaction  of 
the  sum  of  9/.  1 5s,  9|</.,  and  which 
bill  was  not  due  at  the  commencement 
of  the  suit. — Non-assumpsit  to  the 
residue. — Replication,  that   the  bill 
remained  unnegotiated  in  the  hands 
of  the  plaintiff,  without  any  drawer's 
name  to  it,  and  unpaid: — Held,  on 
demurrer,   that,  under   the  circum- 
stances alleged  in  the  plea,  the  plain- 
tifTs right  to  sue  for  the  original  debt 
was  suspended  until  the  expiration  of 
the  two  months,  and  of  the  instru- 
ment's becoming  due  and  being  dis- 
honoured.    Symon  v.  Lloyd,       ]  87 
8.   Secondary    evidence    may  be 
given  of  a  written  notice  of  the  dis- 
honour of  a  bill  of  exchange,  with- 
out any  notice  having  been  given  to 
produce  it.      Swain  and  others  v. 
Lewis,  261 

4.  An  alteration  in  a  bill  of  ex- 
change, after  acceptance,  may  be  taken 
advantage  of  on  a  plea  that  the  de- 
fendant did  not  accept  the  bill.  Cock 
V.  Coxwell,  291 

5.  In  an  action  on  a  bill  of  exchange 
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(for  9SL'5s.  3d.)  by  a  second  indorsee 
against  the  acceptor,  the  pleadings 
admitted  that  the  acceptance  and 
first  indorsement  were  without  con- 
sideration, and  the  issue  was  whether 
the  plaintiff  gave  value  for  the  in- 
dorsement to  him.  He  relied  in  the 
first  instance  on  the  mere  production 
of  the  bill,  but  on  the  defendant's 
objecting  that  he  was  bound  to  prove 
consideration,  he  gave  evidence  of  a 
debt  to  the  amount  of  57 L  due  to 
him  from  the  first  indorser,  and  of 
another  debt  to  the  amount  of  fiOl,  1 8«., 
due  to  him  from  his  immediate  in- 
dorser, for  goods  sold :  ^Hefd,  that 
he  was  entitled  to  a  verdict  only  for 
the  latter  amount. 

Qunere^  whether  the  indorsee  of  an 
accommodation  bill  is  bound  to  prove 
consideration  in  the  first  instance,  or 
whether  the  indorsement  of  itself 
primt  facie  imports  consideration, 
until  the  defendant  proves  the  con- 
trary.    Simpson  y,  Clarke,  342 

6.  A  bill  of  exchange  drawn  in  £o»- 
don,  payable  to  the  order  of  the  drawer 
in  London,  upon  a  merchant  residing 
at  Brussels,  and  accepted  by  him, 
payable  in  London,  is  an  inland  bill 
of  exchange,  and  must  be  stamped  as 
such.     Amner  v.  Clark,  468 

7.  Secondary  evidence  maybe  given 
of  a  written  notice  of  the  dishonour 
of  a  bill  of  exchange,  without  any 
notice  having  been  given  to  produce 
it.     Swain  v.  Lewis,  268 

CANAL  ACT  (CONSTRUCTION 
OF). 
By  a  canal  act,  80  Geo.  2,  c.  82, 
s.  7,  the  owners  of  certain  works  call- 
ed the  Pentyrch  works,  were  entitled 
to  all  the  surplus  water,  or  such  as 
was  not  wanted  for  the  purposes  of 
the  canal.  By  a  subsequent  act,  86 
Geo,  3,  c.  69,  the  canal  company  were 
required  to  finish  the  canal  and  all 
the  works  and  extension  of  the  same, 
within  the  space  of  two  years,  and 


were  restricted  from  making  any  al- 
terations in  the  canal  after  the  expira- 
tion of  that  time.  After  the  expira- 
tion of  the  two  years,  the  canal  com- 
pany erected  an  engine  for  the  purpose 
of  forcing  up  water  into  the  canal,  by 
which  the  quantity  of  water  was  in- 
creased, and  the  company  were  en- 
abled to  pass  down  a  greater  number 
of  barges  than  could  have  been  passed 
down  before  the  erection  of  this  en- 
gine:— Held  that  this,  having  had 
the  effect  of  diminishing  the  quantity 
of  surplus  water,  in  consequence  of 
the  increased  trade,  was  an  injury  to 
the  owners  of  the  Pentyrch  works, 
for  which  they  were  entitled  to  re* 
cover  consequential  damages. 

The  30  Geo.  8,  c.  82,  s.  7,  also  pro- 
vided, for  the  purpose  of  better  secur- 
ing the  surplus  water  for  the  benefit  of 
the  Polity  rcA  works,  that  the  lock  which 
should  be  made  below  and  nearest  to 
the  Pentyrch  works,  should  always 
be  kept  in  good  and  sufficient  repair 
by  the  canal  company,  for  the  pur- 
pose of  preventing  leakage  or  waste 
of  water,  &c.  The  canal  company 
constructed  a  notch  for  the  purpose 
of  conveying  water  below  the  lock 
directed  to  be  kept  in  repair : — Held, 
on  the  construction  of  this  section, 
Parke,  B.,  dubitanie,  that  the  com- 
pany had  no  right  to  pass  any  water 
below  the  lock,  though  necessary  to 
the  lower  part  of  the  canal,  except  that 
which  necessarily  passed  by  barges 
being  lowered  through  the  lock,  and 
that  the  notch  was  not  authorized  by 
the  act  of  Parliament.  Blakemore 
and  Booker  v.  The  Glamorganshire 
Canal  Company,  138 

CAPIAS. 

1.  Where  the  sheriff  arrested  a 
person  named  Cocken,  on  a  writ  is- 
sued against  him  under  the  name  of 
Cocker,  such  arrest  is  illegal,  and  a 
bail-bond  taken  upon  it,  reciting  that 
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the  defendant  Cocken  had  been  ar- 
retted by  the  name  of  Cocker ,  is  il- 
legal also. 

Where  the  plaintiff  averred  that  a 
writ  of  capias  issued  against  the  de- 
fendant Cocken  by  the  name  of  Cocker  ^ 
and  the  defendant  traversed  this  al- 
legation : — Held^  that,  on  proof  of 
.  the  writ  being  issued  in  the  name  of 
Cocker^  and  that  the  defendant  was 
the  party  intended,  the  issue  ought  to 
be  found  for  the  plaintiff.  Finch  v. 
Cocken  and  others,  196 

2.  "F.  H.,  late  oi Devonshire  Ter- 
race^ New  Road,*'  held  a  sufficient 
description  in  a  capias,  where  it  ap- 
peared that  th^  party  had  been  found 
by  that  descriptio  n,  and  that  he  had 
no  settled  residence  at  the  time  of  the 
arrest,  and  no  other  means  of  identifi- 
cation appeared.     Hill  v.   Harvey, 

307 

COMMISSIONER   OF  BANK- 
RUPT. 

Power  to  fine  far  Contempt, 
A  commissioner  of  bankruptcy  ap- 
pointed under  the  1  &  2  Will,  4,  c. 
56,  has  no  power,  when  sitting  alone, 
under  the  authority  of  the  7th  section, 
to  fine  or  commit  for  a  contempt. 
The  King  v.  Faulkner,  5Z5 

CONSIDERATION  (PROOF  OF). 
See  Bills  and  Notes. 

CONTRACT. 
A  foreigner  selling  and  delivering 
goods  abroad  to  a  British  subject 
may  recover  the  price,  although  he 
knows,  at  the  time  of  the  sale  and 
delivery,  that  the  buyer  intends  to 
smuggle  them  into  this  country.  Pel- 
lecat  V.  Angel,  311 

COPYHOLD. 

Where  lands  are  held  by  copy  of 
conrt-roll,  according  to  the  custom  of 
the  manor,  they  are  copyhold  within 

VOL.  II. 


the  55  Oeo.S,  c.  \9i,  although  they 
are  not  held  at  the  will  of  the  lord. 

By  the  special  verdict  it  was  found, 
that,  previous  to  the  passing  of  the  55 
Geo.  S,  c.  1 92,  there  did  not  appear 
upon  the  court-rolls  of  the  manor  any 
entry  of  a  surrender  of  lands,  parcel 
of  the  manor,  and  held  by  copy  of 
court-roll  thereof,  to  such  uses  as 
should  be  declared,  by  the  last  will 
of  the  person  making  such  surrender, 
had  ever  been  made : — Held,  not- 
withstanding, that  they  were  within 
the  above  statute. 

Qucere,  whether  a  negative  custom 
that  copyhold  lands,  surrendered  to 
the  use  of  a  will,  should  not  pass 
thereby,  is  good  ? 

A  testator  devised  all  the  rest,  re- 
sidue, and  remainder  of  his  estate 
whatsoever  and  wheresoever,  and  of 
what  nature  or  kind  soever  the  same 
might  be : — Held,  that  the  words  of 
this  devise  were  sufficient  to  pass  the 
copyhold  estate  ;  and  that  a  copyhold 
estate  would  pass  by  a  general  devise 
of  real  estate,  although  the  devisor 
had  made  no  surrender  to  the  use  of 
his  will.  Doe  d.  Edmunds  v.  Llew^ 
elUn,  503 

COSTS. 
See  Ejecthent. 
Slanbbb. 

I.  Of  Jtistijication  of  Bail. 
Where  an  affidavit  of  sufficiency 

omits  to  state  the  place  where  the 
property  of  the  bail  is  situate,  and 
only  ascribes  the  value  to  several 
kinds  of  property  collectively,  it  is  a 
departure  from  the  form  given  by  the 
rule  S,  T.T.lW.4;  and  the  bail 
having  justified,  the  defendant  is  not 
entitl^  to  the  costs  of  justification.' 
Hodgson  V.  Cooper,  43 

II.  Of  Opposition  of  Bail. 

On  bail  justifying,  the  plaipiiff  was 
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allowed  the  costs  of  a  former  success- 
ful opposition*  though  he  did  not  ask 
for  them  until  after  the  bail  had 
passed.     Lewis  v.  Ghssop,  B55 

III.  Of  Proof  of  Deeds. 

Where  a  notice  to  admit  the  exe- 
cution of  certain  documents  was  given 
to  the  defendant's  agent  in  London 
only  four  days  before  the  commission 
day  of  the  assizes  at  which  the  cause 
was  to  be  tried,  and  the  defendant's 
agent,  on  being  applied  to  tvvo  days 
afterwards,  refused  to  admit  the  ex- 
ecution, without  objecting  to  the  suf- 
ficiency of  the  notice,  as  to  its  having 
been  given  a  reasonable  time  before 
trial : — Held,  that  the  plaintiff,  who 
succeeded  at  the  trial,  was  entitled  to 
the  costs  of  proof.  Tinn  v.  Billingsley 
and  others^  255 

IV.    Security  for. 

Where  a  cause  was  tried,  and  the 
jury,  not  being  able  to  agree  in  their 
verdict,  were  discharged  by  consent 
of  both  parties,  and  the  plaintiff  after- 
wards gave  a  new  notice  of  trial : — 
Held,  that  an  application  for  security 
for  costs,  on  the  ground  that  the 
plaintiff  had  gone  to  reside  abroad, 
was  too  late ;  it  appearing  that  the 
defendants  had  been  fully  aware  of 
that  fact  before  the  first  trial.  fVain- 
Wright  V.  Bland  and  others,  740 

V.  Of  several  Defendants, 

1.  Where  there  are  several  defen- 
dants, and  a  verdict  passes  against 
some  and  for  others,  the  latter  are  en- 
titled to  their  aliquot  proportion  of 
the  whole  costs  incurred,  and  not 
merely  to  40s,  each.  Oriffithsv,  Jones 
and  others,  SSS 

t.  In  trespass  against  four  defen- 
dants, the  declaration  contained  two 
counts.  One  defendant  was  found 
guilty  on  the  first  count,  but  acquitted 
on  the  second,  i^nd  the  other  three 


defendants  were  acquitted  on  both 
counts: — Held,  that  the  defendant, 
who  was  found  guilty  on  the  first 
count,  was  entitled  to  have  the  costs 
of  such  of  his  witnesses  as  related  to 
his  defence  to  the  second  count,  to  be 
deducted  from  the  plaintiff's  costs; 
and  that  the  other  three  defendants 
were  entitled  to  a  fourth  share  of  the 
costs  of  the  defence,  unless  it  ap- 
peared that  they  had  not  employed 
the  attorney,  and  that  it  must  be 
taken  primi  facie  that  they  had  done 
so.      Starling  v.  Cozens  and  others, 

445 
VI.  Of  Short-hand  Notes. 
Where,  in  granting  a  new  trial,  the 
Court  dhrected  that  certain  portions  of 
the  evidence  should  be  admitted  upon 
the  proof  already  given : — Held,  that 
the  plaintiff,  who  had  a  verdict,  was 
not  entitled  to  the  costs  of  fair  copies 
of  the  short-hand  writer's  notes  of  the 
evidence  for  the  use  of  counsel :  but 
that  he  ought  to  have  applied  for 
copies  of  the  Judge's  notes.  Crease 
V.  Barrett,  738 

VII.  Of  Taxation. 
Where  the  Master  on  taxation  de- 
cided that  one  of  the  actions  in  which 
the  costs  had  been  incurred,  had  been 
improperly  brought,  and  disallowed 
those  costs,  by  which  more  than  one* 
sixth  of  the  bill  was  taken  off:—HeH 
that  the  attorney  was  bound  to  pay 
the  costs  of  taxation.  Morris  and 
another  v.  Parkinson,  1 78 

VIII.  In  Trespass. 

Since  the  rules  o£H.  T.  4  WUL  4» 
on  not  guilty  pleaded  in  trespass  qtu 
el.  freg.,  the  plaintiff  is  entitled  to 
full  costs,  although  he  obtains  less 
than  40 f.  damages,  and  the  Judge 
does  not  certify.    Hughes  v.  Hughes^ 

668 

IX.  Of  Witnesses. 

At  the  trial  of  an  action  for  di- 
verting a  water-course,  the  cause  and 
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all  matters  in  difference  were  re- 
ferred to  an  arbitrator,  with  power  to 
determine  the  right  between  the  par- 
ties, the  costs  of  the  cause  to  abide 
the  event.  The  arbitrator  awarded, 
that  a  nonsuit  should  be  entered,  on 
the  ground  that  there  was  no  suf- 
ficient evidence  of  the  defendant's 
having  committed  the  injury,  but  he 
decided  the  right  in  favour  of  the 
plaintiff: — Heli^  that  the  defendant 
was  entitled  to  the  costs  of  all  his 
witnesses,  as  well  those  relating  to 
the  commission  of  the  injury,  as  those 
who  came  to  speak  to  the  question 
of  right.     Ratcliffe  v.  Hall,         268 

X.   0/ Writ  of  Inquiry, 

Where,  upon  the  execution  of  a 
writ  of  inquiry,  the  under-sheriff  im- 
properly rejected  some  evidence,  in 
consequence  of  which,  on  application, 
the  Court  ordered  a  new  writ  of  in- 
quiry, but  the  defendant,  in  order 
to  avoid  further  expense,  paid  the 
amount  assessed  by  the  jury  on  the 
first  inquiry : — Held,  that  the  plain- 
tiff was  not  entitled  to  the  cotfts  of 
that  inquiry.    Porter  v.  Cooper,  232 

COURT  OF  REQUESTS. 

See  Entering  Suooestion. 

COVENANT. 

1  •  The  assignee  of  a  lease  is  liable  for 
the  breach  of  a  covenant  running 
with  the  land,  incurred  in  his  own 
time,  though  the  action  is  not  com- 
menced until  after  he  has  assigned 
the  premises.  Harley  and  another 
▼.  King,  18 

2.  An  executor  is  entitled  to  sue  the 
lessee  of  his  testator  for  the  breach 
of  a  covenant  not  to  fell,  stub  up,  lop 
or  top  timber  trees  excepted  out  of 
the  demise,  such  breach  having  been 
committed  in  the  lifetime  of  the  tes- 
tator.    Raymond  and  another,  exe» 


cutors  of  r. 
Filch, 


Wa\ford,  deceased,  v. 
588 


DAMAGES  (ESTIMATING). 
In  assumpsit  for  a  breach  of  con- 
tract, in  not  delivering  a  quantity  of 
linseed  pursuant  to  a  contract  of  sale, 
it  appeared  in  evidence,  that  the 
plaintiffs,  pursuant  to  contract,  had 
paid  part  of  the  purchase-money  to 
the  vendor  in  advance ;  that  the  de- 
fendant, at  the  time  when  the  linseed 
ought  to  have  been  delivered,  had 
given  notice  of  his  inability  to  per- 
form the  contract,  but  the  money  was 
not  returned  until  after  the  action 
was  commenced,  when  the  amount 
was  paid  into  Court,  with  interest  up 
to  the  time  it  was  so  paid  in,  as  a  con- 
dition for  a  commission  to  examine 
witnesses  abroad,  and  was  only  ob- 
tained out  of  Court  by  the  plaintiffs 
a  short  time  before  the  trial  i-^Held, 
that,  in  estimating  the  damages,  the 
plaintifi&  were  not  entitled  to  take  the 
price  of  linseed  at  the  time  of  the 
trial  as  a  criterion ;  and  the  plaintiffs 
not  having  proved  that  they  had  sus- 
tained any  special  damage  from  the 
non-delivery  of  the  seed,  and  the 
non- return  of  the  money,  that  the  re- 
payment of  the  money  advanced,  with 
simple  interest  upon  it,  and  payment 
of  the  difference  between  the  contract 
price  and  the  price  of  the  linseed  at 
the  time  when  it  ought  to  have  been 
delivered,  was  that  to  which  the 
plaintiffs  were  entitled;  and  the  jury 
having  found  accordingly,  diat  the 
verdict  was  right.  Startup  and  an- 
other V.  Cortazzi,  165 

DEMURRER. 
If  a  demurrer  be  pleaded  to  the 
whole  of  a  declaration  consisting  of 
several  counts,  and  any  one  count  is 
good,  the  demurrer  is  too  large,  and 
the  plaintiff  is  entitled  to  judgment. 
Ferguson  v.  Mitchell,  687/  Spyer  v, 
Thelwell,  692. 

DOD  2 
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EJECTMENT. 


DEPARTURE, 

See  Pleading  {Replication). 

DEVISE  (CONSTRUCTION  OF). 

1.  A  testator,  after  giving  a  pecuni- 
ary legacy  to  his  heir:at-law,  directed 
his  debts  and  funeral  expenses  to  be 
paid  and  discharged  by  his  executrix 
hereinafter  named.  He  afterwards 
gave  to  his  daughter,  E,  S.^  whom 
he  made,  constituted,  and  ordained 
his  executrix,  all  and  singular  his 
lands,  tenements,  and  messuages,  by 
her  freely  to  be  possessed  and  en- 
joyed:— Heldf  that  the  executrix 
took  only  a  life  estate.  Doe  d.  Ashhy 
and  other i  v.  Bcunes,  23 

2.  Devise  of  lands  to  the  testator's 
daughter  for  life,  remainder  to  her 
sons  and  daughters  successively  in 
tail ;  remainder  to  the  testator's  son 
for  life,  and  his  sons  and  daughters 
in  tail :  "  and  for  default  of  such 
issue,  to  the  younger  branches  of  the 
ftniily  ofB.  fV.  and  their  heirs,  to  be 
equally  divided  amongst  them,  as  te- 
nants in  common ;  and  in  default  of 
such  issue,  to  the  elder  branches  of 
the  family  of  B.  fV"  (in  the* same 
terms).  At  the  time  of  the  making 
of  the  will,  and  of  the  testator's  death, 
there  were  living  two  daughters  of 
B,  W.f  four  daughters  of  oiieof  those 
daughters,  an  only  son  of  B,  fV.'s 
eldest  son,  and  an  only  son  of  his 
third  son.  At  the  expiration  of  the 
estate  tail  limited  to  the  testator's 
grandchildren,  there  were  living  many 
descendants  of  one  of  B,  fT.'s  daugh- 
ters, and  of  his  third  son. 

Held,  that  the  devise  to  the 
branches  of  B,  W,'n  family  was  void 
for  uncertainty.  Doe  d.  Smith  and 
another  v.  Fleming,  C88 

DISCONTINUANCE. 
•    To  a  declaration  on  a  bill  of  ex- 
change for  65Lf  with  acount  in  indebi* 
taius  a98mnpsit9  concluding   to  the 


plaintifTs  damage  of  200/. ;  the  de- 
fendant pleaded  as  to  the  sum  of  35/., 
parcel  of  the  money  in  the  bill  of  ex- 
change mentioned,  that  he  accepted 
the  bill  so  far  as  respected  that  sum, 
for  the  accommodation  of  the  plain- 
tiff, concluding  with  a  verification; 
as  to  the  sum  of  40/.,  other  parcel  of 
the  sums  in  the  declaration  men- 
tioned, payment  of  that  sum  into 
Court,  and  no  damages  ultra  that 
sum  ;  and  as  to  the  residue  of  the 
sums  mentioned  in  the  last  count,  non 
assumpsit.  The  plaintiff  replied,  de- 
nying that  the  bill  was  an  accommo^ 
dation  bill,  and  joined  issue  on  the 
plea  of  non  assumpsit,  but  took  no 
notice  of  the  payment  of  money  into 
Court  i—Held,  on  motion  in  arrest  of 
judgment  after  verdict  for  the  plain- 
tiff, that  there  waft  no  discontinuance 
on  the  record,  and  that  the  plaintiff 
might  enter  a  nolle  prosequi  on  the 
record.     Fallows  v.  bird,  457 

EASEMENT. 

A  unity  of  possession  of  the  land  a 
qud  and  of  the  land  in  qud  an  ease- 
ment exisU,  does  not  extinguish  but 
only  suspends  the  easement,  where 
the  party  is  seised  in  fee  of  the  one 
parcel,  and  possessed  for  the  reaidoe 
of  a  term  of  the  other. 

Where  a  party  has  a  right  to  have 
the  droppings  of  rain  fall  from  his 
waU  upon  the  premises  of  another, 
the  right  is  not  destroyed  by  his 
raising  the  height  of  the  wall.  Tho- 
mas V.  Thomas  and  another,        84 

EJECTMENT. 

See  EviDENcs  {Verdicts  and  Judg" 
ments), 

I.  Consent  Rule. 
Twelve  defendants  in  ejectment  en- 
tered into  a  general  joint  consent  rule, 
not  specifying  the  premises  for  which 
they  severally  defended.  At  the  as- 
sises the  Judge  made  an  order  that 


ENTERING  SUGGESTION. 


ESTOPPEL. 
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.the  record  should  be  amended,  by  al- 
lowing two  of  the  defendants  to  with- 
draw their  plea,  and  suffer  judgment 
by  default ;  but  no  express  order 
was  naade  as  to  any  amendment  of 
the  consent  rule.  The  trial  pro- 
ceeded ;  these  two  defendants  did  not 
appear,  but  the  other  ten  made  out  a 
complete  defence:  —  Heldy  that  the 
order  did  not  virtually  operate  as  an 
amendment  of  the  consent  rule  also, 
and  that  the  plaintiff  was,  notwith- 
standing the  order,  entitled  to  a  ver- 
dict against  all  the  defendants.  But 
the  Court  directed  that  the  ten  de- 
fendants who  went  to  trial  should  be 
allowed  the  costs  of  their  defence  on 
taxation  .  Doe  d.  Bishton  and  others 
V.  Hughes  and  eleven  others^         ftSl 

II.  Service  of  Declaration, 

Where  a  portion  of  the  premises 
in  ejectment  consisted  of  three  un- 
finished and  uninhabited  houses,  the 
Court  refused  to  permit  the  affixing  of 
the  declaration  on  the  doors  of  the 
houses  to  be  deemed  good  service. 
Doe  d.  Showell  v.  Roe,  42 

ENTERING  SUGGESTION. 

1.  By  the  Building  Act,  14  Geo. 
3,  c.  78,  8.  100,  it  is  enacted,  that  if 
the  plaintiff  be  nonsuited,  the  defen- 
dant shall  have  judgment  to  recover 
treble  costs.  SembUf  that  in  such  a 
case  it  is  not  necessary  for  the  defen- 
dant to  enter  a  suggestion  on  the  roll 
to  entitle  himself  to  treble  costs. 
Wells  v.Ody,  184 

2.  In  an  action  tried  before  the  se- 
condary, under  the  Writ  of  Trial  Act, 
the  plaintiff  recovered  a  verdict  for 
4/.  lOs.  only,  upon  which  the  defen- 
dant applied  to  enter  a  suggestion  on 
the  roll  to  deprive  the  plaintiff  of  costs 
on  an  affidavit,  stating  that  at  the 
time  the  action  accrued,  and  until 
June  last,  the  defendant  had  a  ware- 
house and  counting-house  in  the  city 
of  London^  where  he  carried  on  his 


business  of  a  silk-broker;  that  since 
that  time,  and  down  to  the  com- 
mencement of  the  action,  he  had  a 
house  and  warehouse  in  Crown  Court, 
Old  Broad  Street,  where  he  and  his 
brother  carried  on  the  business  of 
silk-brokers ;  that  from  the  month  of 
January,  1833,  he  had  sought  and 
stUl  seeks  his  livelihood  in  the  city  of 
London,  by  carrying  on  his  trade  and 
business  at  those  houses  and  ware- 
houses respectively  i-^Held  sufficient 
to  entitle  the  defendant  to  enter  a 
suggestion. 

Held,  also,  that  the  defendant  hav- 
ing consented  to  the  trial  before  the 
secondary,  it  did  not  affect  his  right 
to  enter  a  suggestion. 

Held,  also,  the  judgment  having 
been  signed  and  execution  issued  in 
vacation,  that  an  application  within 
the  first  four  days  of  the  ensuing 
term  was  not  too  late.  Bond  v.  Bat- 
ley,  246 

3.  The  defendant  pleaded  payment 
of  H.  ISs.  into  Court  in  satisfaction 
of  the  cause  of  action,  and  the  plain- 
tiff took  the  money  out  of  Court: — 
Held,  that  the  defendant  was  not  en- 
titled to  enter  a  suggestion  on  the 
roll  to  deprive  the  plaintiff  of  costs  on 
the  ground  that  the  action  was  brought 
to  recover  a  less  sum  than  40«.,  and 
therefore  recoverable  in  the  County 
Court.     Tarrant  v.  Morgan,       252 

ESTOPPEL. 

A  lessee  for  years  covenanted  to 
pay  the  rent  to  the  lessor,  his  heirs 
and  assigns,  and  also  to  deliver  up 
possession  of  the  demised  premises, 
at  the  expiration  of  the  term,  to  the 
lessor,  his  heirs  and  assigns.  In  an 
action  of  ejectment  brought  by  the 
devisee  of  the  lessor  against  the  as- 
signee of  the  lessee,  after  the  expira- 
tion of  the  term,  to  recover  possession 
of  the  premises : — Held,  that  the  as- 
signee was  not  estopped  by  such  co- 
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EVIDENCE. 


veiiant  from  shewing  that  the  lessor 
was  only  tenant  for  life  of  the  pre- 
mises demised.  Doe  d.  Strode  v. 
Seaton^  728 

EVICTION. 
See  Rent. 

EVIDENCE. 

See  Pleading  (Plea  in  bar). 
Port  Duties. 

I.  Under  General  Issue, 

1.  In  tresfmss  for  building  upon 
and  heightening  the  plaintifTs  wall, 
and  thereby  obstructing  his  lights, 
the  defendant  pleaded  the  general 
issue.  At  the  trial,  the  defendant 
having  proved  that  the  wall  was  a 
party  wall,  and  that  he  had  acted  un- 
der  a  bond  fide  impression  that  the 
provisions  of  the  Building  Act,  14 
Geo.  3,  c.  78,  s.  48,  justified  him  in 
raising  the  wall,  the  plaintiff  was  non- 
suited, he  not  having  given  a  notice 
of  action,  as  required  by  s.  100  of 
that  act: — Held^  that  the  evidence 
was  properly  received  under  the  ge- 
neral issue,  and  that  the  nonsuit  was 
right.     WelU  v.  Ody,  128 

2.  Under  the  general  issue  to  an 
action  for  goods  sold  and  delivered, 
or  for  work  and  labour  done;  the 
defendant  may  prove  (even  since  the 
new  rules)  that  the  goods  delivered 
were  not  such  as  ^ere  contracted  for, 
or  that  the  work  was  done  in  an  un- 
workmanlike manner,  although  there 
was  a  special  contract  to  pay  for  the 
goods  or  work  at  a  certain  price ;  and 
the  plaintiff  can  then  recover  only  on 
the  guanfum  merutX*  Cousins  v. 
Paddon,  547 

II.  Privileged  Communication, 

The  meaning,  in  law,  of  9l  privileged 
communicationf  is,  a  communication 
made  on  such  an  occasion  as  rebuts 


EVIDENCE. 

the  primd  facie  inference  of  malice, 
arising  from  the  publication  of  matter 
prejudicial  to  the  character  of  the 
plaintiff,  and  throws  upon  him  the 
onus  of  proving  malice  in  fact:  but 
not  of  proving  it  by  extrinsic  evidence  . 
only;  lie  has  still  a  right  to  require 
that  the  alleged  libel  itself  shall  be 
submitted  to  the  jury,  that  they  may 
judge  whether  there  is  any  evidence 
of  malice  on  the  face  of  it. 

The  defendant  was  the  solicitor 
employed  in  an  equity  suit  on  behalf 
of  the  plaintiff,  a  minor.  The  plain- 
tiff was  desirous  of  changing  his  soli- 
citor, and  informed  the  defendant  of 
it.  The  defendant  thereupon  wrote  a 
letter  to  the  plakitiff's  next  friend, 
(who  was  liable  for  the  costs  of  the 
suit),  dissuading  him  from  giving 
any  directions  in  the  matter,  and  al- 
leging, among  other  observations  on 
the  plaintifTs  conduct,  that  a  civil  en- 
gineer, to  whom  the  plaintiff  had  been 
apprenticed,  had  made  him  a  present 
of  his  indentures,  because  he  was 
worse  than  useless  in  his  office: — 
Held,  that  this  was  a  privileged  com- 
munication.  Wright  V.  fVoodgate,  57S 


III.  Surrender, 
The  plaintiff  was  tenant  to  A.oi 
one  close;  K*  was  tenant  to  B,  of 
another  close.  The  plaintiff  and  K, 
verbally  agreed  to  exchange  their 
holdings;  <*  the  plaintiff  to  have  ^.'s 
land,  and  pay  A^/s  rent,  K,  to  have 
A,'s  land,  and  pay  plaintifTs  rent/' 
On  the  same  day  each  took  possession 
of  the  others  land.  JT.  undertook  to 
communicate  their  bargain  to  C,  who 
was  the  agent  of  both  A.  and  B, :  lie 
did,  accordingly,  some  days  after- 
wards, communicate  it  to  him,  and  C, 
expressed  his  concurrence: — Held, 
that  this  was  evidence  to  go  to  (he 
jury  of  a  surrender  by  K.  to  B*  of 
his  interest  in  B,'b  close.  Bees  v. 
miliams,  581  * 


EVIDENCE. 


EXECUTORS- 
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IV.  Verdicts  and  Judgments, 

1.  In  an  action  brought  by  A.  and 
B;  for  diverting  water  from  their 
works,  it  appeared  that  A.,  when  in 
the  Bole  possession  of  the  same  works, 
had  brought  a  former  action  for  a  si- 
milar injury,  against  the  same  defen- 
dants, in  which  he  had  recovered  a 
verdict  and  judgment  against  them; 
and  it  being  proved  that  A,  and  B, 
were  now  in  possession  of  the  same 
works: — Held,  that  this  was  abun- 
dant primA  facie  evidence  that  the 
present  plaintiffs  were  privy  in  es- 
tate to  the  former  plaintiff,  and  that 
the  verdict  and  judgment  in  the  for- 
mer action  were  admissible  in  evi- 
dence against  the  same  defendants  in 
this  action. 

Held,  also,  that  the  circumstance 
of  ^.'s  having  been  examined  as  a 
witness  in  the  former  action,  when  he 
was  disinterested,  did  not  render  such 
verdict  and  judgment  inadmissible. 
Blakemore  v.  Glamorganshire  Canal 
Company,  133 

2.  A  judgment  in  ejectment  is  not 
conclusive  evidence  of  title  in  the  ac- 
tion for  mesne  profits,  unless  it  be 
pleaded  by  way  of  estoppel.  There- 
fore, under  a  plea  (to  a  declaration  in 
the  ordinary  form)  that  the  premises 
in  the  declaration  mentioned  were  not 
the  premises  of  the  plaintiff,  it  was 
held,  that  the  defendant  might  give 
evidence  of  title  in  himself,  though  he 
had  let  judgment  go  by  default  in  the 
ejectment.     Doe  v.  Huddart,      316 

3.  A  judgment  recovered  by  the 
defendant  in  a  former  ejectment  is 
admissible  in  evidence  against  the 
lessor  of  the  plaintiff  on  the  trial  of  a 
second  ejectment,  where  the  lessor  of 
the  plaintiff  and  the  defendant  are 
the  same  parties.  Doe  d.  Strode  v. 
SeaUm,  728 

V.  Wilful  Misrepresentation. 
The  plaintiff,  who  was  an  auctioneer. 


sold  to  the  defendant  by  auction  cer- 
tain premises,  and  the  defendant  paid 
to  the  plaintiff  as  a  deposit  a  check 
for  100^.  There  being  a  wilful  mis- 
representation in  the  description  of 
the  premises,  the  defendant  refused 
to  pay  the  check,  upon  which  the 
plaintiff  brought  an  action  against 
him  on  the  check.  The  defendant 
having  pleaded  that  there  was  no  con- 
sideration for  making  the  check: — 
Held,  after  verdict  for  the  defendant, 
that  evidence  of  the  wilful  misrepre- 
sentation was  admissible  under  the 
plea,  but  that  such  plea  would  have 
been  bad  on  special  demurrer.  Mills 
V.  Oddy,  103 

EXECUTION  OF  PROCESS. 

The  sheriff  b  a  constituent  part  of 
the  county  court,  and  acts  as  such 
in  issuing  process  of  execution,  and 
is  not  liable;  for  the  wrongful  act  of 
the  bailiff,  done  in  the  execution  of 
such  process.      Tunno    v.    Morris, 

298 

EXECUTORS. 

1  •  The  Court  will  not  relieve  an  ex- 
ecutor or  administrator  plaintiff  from 
costs,  unless  there  has  been  some 
misconduct  on  the  part  of  the  de- 
fendant,.  which  led  the  plantiff  to 
proceed  with  the  action,  or  unless 
some  other  very  peculiar  ground  is 
laid  for  the  interference  of  the  Court. 
It  is  not  enough  that  the  action  was 
brought  bond  fide,  that  the  plaintiff 
had  apparently  reasonable  grounds 
for  suing,  and  that  he  was  taken  by 
surprise  by  the  defence.  Godson 
V.  Freeman,  585 

2.  An  executor  is  entitled  to  sue 
the  lessee  of  his  testator  for  the 
breach  of  a  covenUnt  not  to  fell,  stub 
up,  lop  or  top  timber  trees  excepted 
out  of  the  demise,  such  breach  hav- 
ing been  committed  in  the  lifetime  of 
the  testator.  Raymond  and  another 
v.  Fitch,  5SS 
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FERRY. 


GUARANTEE. 


EXTENT  (SALE  UNDER). 

Lands  having  been  purchased  at  a 
sale  by  auction  under  an  extent,  and 
the  purchaser  having  re-sold  them 
for  a  less  sum  than  that  which  he 
had  contracted  to  give,  the  Court, 
with  the  consent  of  the  Attorney- 
General,  made  an  order  that  the 
name  of  the  second  purchaser  should 
be  substituted  in  the  contract,  aiid 
that  the  conveyances  should  be  made 
to  him,  the  original  consideration  be- 
ing expressed  in  the  deed.  Rex  v. 
RatuUngs,  ex  parte  Hand,  471 

FEOFFMENT  WITH  LIVERY. 
>See  Tenancy  at  Will. 

FERRY. 

Where  there  is  an  ancient  ferry 
from  if.  to  B;  which  leads  to  a  pub- 
lic highway,  and  another  constructs 
a  landing-place  at  C,  a  short  dis- 
tance from  B.^  and  carries  passengers 
over  from  J.  to  C,  from  whence  they 
pass  to  the  same  highway  upon  which 
the  ancient  ferry  is  established,  be- 
fore it  reaches  any  town  or  village,  it 
is  an  injury  to  the  ancient  ferry,  for 
which  an  action  will  lie. 

But  where  there  is  a  river  passing 
by  several  towns  or  places,  the  ex- 
istence of  an  ancient  ferry  over  such 
river  from  a  particular  point  on  one 
side  to  a  particular  point  on  the 
other,  does  npt  preclude  persons 
from  using  the  river  as  a  public  high- 
way, from  or  to  all  the  towns  or  places 
on  its  banks  which  are  not  in  the  line 
leading  from  one  terminus  of  the  fer- 
ry to  the  other. 

Where  the  owner  of  a  boat,  which 
was  accustomed  to  ply  for  hire,  and 
to  carry  passengers  across  a  haven, 
employed  a  servant  for  that  purpose, 
and  the  servant  on  one  occasion  re- 
ceived a  passenger  on  board,  and  car- 
ried him  across  the  haven  near  the 
line  of  an  ancient  ferryi  and  paid  the 


fare  over  to  his  master: — Heid,  that 
the  servant  was  acting  at  the  time  in 
the  course  of  his  roaster's  service  and 
for  his  master's  benefit,  and  that  the 
master  was  answerable  for  his  act, 
and  would  have  been  liable  in  an  action 
on  the  case  for  such  act,  if  it  had  been 
distinctly  proved  to  have  amounted 
to  an  invasion  of  the  ferry.  Huzaey 
V,  Field,  432 

GENERAL  ISSUE. 
See  Assumpsit. 

EviBEVCB. 

GUARANTEE. 
One  R,  S.f  a  builder,  having  con- 
tracted to  perform  certain  works  for 
government,  and  given  a  bond  to  the 
Crown  for  the  due  performance  of 
the  work,  in  which  the  defendants 
were  his  sureties,  applied  to  the  plain- 
tiff to  supply  him  with  bricks  to  carry 
on  the  works,  which  the  plaintiff  ac- 
cordingly did  to  the  amount  of  560L 
on  the  faith  of  the  following  guaran- 
tee signed  by  the  defendants :  "  Please 
to  deliver  to  Mr.  R.  S,  for  the  com- 
pletion of  his  contracts  at  Deptford 
and  JVoolwich  yards,  500,000  best 
stock  bricks,  to  be  delivered  at  the 
said  dockyards  at  Sfts.  per  thousand ; 
and  we,  as  his  sureties,  do  hereby 
consent  that  the  proper  officer,  Navy- 
office,  Somerset  House,  who  shall  or 
may  have  the  payment  of  the  contract 
when  finished,  shall  and  may  stop . 
the  amount  of  such  account  for  bricks 
delivered,  and  we  do  hereby  agree 
to  become  guarantees  for  the  pay- 
ment of  the  same  to  you,  when  the 
amount  of  the  contract  is  paid,*^  Al\er 
the  bricks  were  delivered,  R,  S,  par- 
tially performed  tlie  work,  and  re- 
quiring an  advance  of  money,  applied 
to  and  received  from  the  Crown, 
with  the  plaintiffs  consent,  3001.  on 
account.  After  this  payment,  R,  S, 
performed  extra  work  for  the  Crown 
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beyond  that  stipulated  for  in  the  con- 
tract, for  which  he  was  entitled  to 
S84/.  6s.  R.  S,  was  subsequently 
dismissed  by  the  Crown  for  neglect, 
the  contract  having  been  only  par- 
tially executed,  and  the  Crown  em- 
ployed other  persons  to  complete  it 
on  their  own  terms,  and  paid  them  for 
it  accordingly,  without  the  assent  of 
either  R,  S.  or  the  defendants.  After 
all  the  works  had  been  completed,  an 
arrangement  took  place  between  the 
Crown  and  Af.,  one  of  the  defen- 
dants, on  behalf  of  himself  and  his  co- 
surety, and  with  the  privity  of /2.  S., 
and  an  account  was  stated  by  the 
proper  officer  between  the  Crown 
and  R,  S.^  in  which  account  R,  S. 
was  credited  with  the  amount  of  the 
contract  prices,  and  284/.  6s.  for  ex- 
tras, and  debited  with  the  800/.  paid 
him,  and  the  amount  paid  to  the  per- 
sons who  were  employed  by  the 
Crown  to  complete  the  contract,  leav- 
ing a  balance  of  241/.  I6s.  11(/.,  for 
which  a  bill  was  made  out  payable  to 
R.  S.hs  being  "the  balance  upon  a 
final  settlement  of  all  claims  which 
he  or  any  one  through  him  might 
have  on  the  public,  in  respect  of  works 
undertaken  and  partly  performed  by 
him  at  W.  and  Z).;"  which  bill  was 
given  to  ilf.,  who  gave  a  receipt  in 
the  terms  of  the  bill : — 

Held,  that,  under  these  circum- 
stances, the  money  paid  to  the  per- 
sons who  completed  the  contract  was 
not  money  paid  to  R.  S.  or  his  agents ; 
and  the  whole  amount  of  the  contract 
not  having  been  paid  to  R.  jS.,  the 
plaintiff  was  not  entitled  to  recover 
upon  the  guarantee. 

Heidf  also,  that  even  if  that  were 
not  so,  the  plaintiff  had  no  claim  on 
the  800/.  paid  to  R.  S.,  as  he  had  ex- 
pressly waived  it  by  his  consent  to 
the  payment. 

Held,  also,  that  if  the  balance  of 
241/.  was  to  be  considered  as  part  of 
the  allowance  for  extras,  the  plaintiff 


could  have  no  claim  on  that  balance; 
and  that  if  it  was  a  sum  partly  com- 
posed of  extras  and  partly  of  money 
due  for  work  done  under  the  contract, 
it  being  impossible  to  say  what  amount 
was  due  on  the  latter,  the  plaintiff 
could  only  be  entitled  to  nominal 
damages.  Hemming  v.  Trenery  and 
Malim,  88d 

INFORMATION. 

See  Smugolimo  Act. 

INNUENDO. 

See  Plxadino  {Declaration). 

INSOLVENCY  (MEANING  OF). 
A.  and  B.  asreed  for  the  sale  by 
B.  to  A.  of  allthe  salt  that  should 
be  manufactured  at  certain  salt  works 
of  B.;  all  payments  to  be  made  quar- 
terly, by  acceptance  at  three  months; 
the  agreement  to  continue  binding  for 
14  years,  but  hankrupcy  or  insolven'^ 
cy  on  jthe  part  o^A.  was  to  terminate 
the  contract : — Held,  that  insolvency 
meant  an  inability  in  A.  to  pay  his 
just  debts,  and  did  not  import  that 
he  should  have  been  discharged  un- 
der the  Insolvent  Debtors'  Act. 
Parker  v.  Gossage,  6 1 7 

INSOLVENT  DEBTOR. 

1.  An  assignment  by  a  debtor,  he 
being  at  the  time  in  a  state  of  insol- 
vency, of  all  his  property,  for  the 
benefit  of  all  his  creditors,  b  not  void 
within  the  meaning  of  the  7  Oeo.  4, 
c.  57,  s.  82 ;  dulUante,  Alder  son,  B. 

An  insolvent  person  being  in  pri- 
son, endeavoured  to  make  terms  with 
his  creditors,  they  proposing  that  he 
should  execute  a  composition-deed 
for  their  benefit,  which  he  at  first  re- 
fused; subsequently,  a  letter  was 
written  by  an  agent  of  the  creditors, 
stating  that  they  would  not  consent 
to  his  discharge,  and  that  he  must 
either  execute  an  assignment  or  be 
made  a  bankrupt.     The  insolvent, 
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after  taking  three  days  to  deliberate 
upon  it,  with  great  reluctance  exe» 
cuted  the  assignnient: — Heid,  that 
this  was  not  a  voluntary  conveyance, 
within  the  above  section  of  the  Insol- 
vent Act.  Davies^  eutignee  of  WattSt 
V.  AcockSf  461 

2.  It  is  not  necessary,  in  order  to 
support  a  conveyance  or  transfer 
made  by  an  insolvent  trader  to  a 
creditor,  to  shew  that  it  was  made  in 
consequence  of  pressure  on  the  part 
of  the  creditor :  in  order  to  invalidate 
it,  it  must  appear  to  have  originated 
in  the  voluntary  act  of  the  trader, 
and  not  in  a  hmdfide  application  by 
the  creditor.  Doe  d.  BoydeU  and 
another  Y,  GiUett  and  another,     579 

INTERPLEADER  ACT. 

1.  The  sheriff  cannot  apply  to  the 
Court  under  the  Interpleader  Act, 
unless  the  goods  or  money  in  dispute 
are  actually  in  bis  hands*.  Scott,  eu- 
signee  of  Jones,  v.  Lewis,  289 

2.  A  sheriff  or  other  public  officer, 
applying  to  the  Court  under  s.  6  of 
the  Interpleader  Act,  need  not  deny 
collusion  with  the  claimant.  Boond 
V.  Woodall,  601 

JUDGE'S  ORDER. 
See  P&ACTicB. 

LANCASTER  COURT  OF  COM- 
MON PLEAS. 
Where  a  party,  against  whom  a 
judgment  has  beeii  obtained  in  the 
Court  of  Common  Pleas  at  Lancas- 
ter, has  removed  out  of  the  jurisdic- 
tion, it  is  necessary,  in  order  to  ob- 
tain  a  writ  of  execution  against  him, 
to  produce  an  affidavit  of  the  fact  of 
his  removal.  Duckworth  and  an- 
other  v.  Fogg,  7.16 

LEGACY  DUTY. 
A  testator  devised  real  estates  to 


trustees  for  the  benefit  of  aeveni 
parties  for  life,  and  after  their  deaths 
to  be  distributed  amongst  their  chil- 
dren, &c.;  and  the  will  contained  a 
power  by  which  the  testator  directed 
that  it  skofdd  he  lawful  for  the  trus- 
tees to  sell  the  same^or  part&c.  "  as 
shaU  appear  most  expedient  to  any 
trustee  or  trustees  for  the  time  be- 
ing, towards  the  management  of  my 
property  and  affairs. " 

Some  portion  was  sold  shortly  after 
the  testator's  death,  because,  being 
suitable  for  building,  it  wasadvan* 
tageous  to  the  estate  to  sell  it;  and 
tbe  remainder,  after  being  subject  to 
the  trusts  for  ten  years,  was  sold 
under  an  order  of  a  Court  of  equity 
in  a  cause* 

Held,  that  the  money  arising  from 
neither  sale  was  liable  to  legacy  duty. 
In  re  Evans,  206 

LIBEL. 
In  an  action  for  a  libel,  on  not 
guilty  pleaded,  it  appeared  that  the 
Ubel  fwhich  was  contained  in  a  news- 
paper) purported  to  be  the  account 
of  the  trial  of  a  former  action,  brought 
by  the  same  plaintiff  for  a  libel  against 
third  parties,  and  after  stating  tbe 
libel  in  the  original  action,  and  tbe 
facts  proved  by  the  then  defendants, 
and  the  summing  up  of  the  Judge, 
stated  that  the  jury  found  a  verdict 
for  the  plaintiff,  with  30/.  damages. 
No  evidence  was  given  as  to  any 
such  trial  having,  in  fact,  taken  place, 
or  whether  the  report  was  fair  or  not* 
The  Judge  left  it  to  the  jury  to  say, 
whether  the  report,  although  it  con- 
tained some  allegations  injurious  to 
the  plaintiff,  was,  if  taken  altogether, 
with  the  statement  of  the  verdict 
being  in  his  favour,  injurious  to  the 
plaintiff  on  tbe  face  of  it ;  and  the 
jury  having  found  for  the  defendant! 
the  Court  reftised  to  grant  a  rule  for 
a  new  triaL  Chalmers  v.  Pajfne  and 
another,  156 
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LIEN. 
See  Pleading  (tii   Trover). 

LIMITATIONS  (STATUTE  OF). 

1.  A.  occupied  a  house  and  land 
under  B,^  at  the  rent  of  16^.  a  year, 
and  A.f  at  B'%  request,  entered  into 
his  employment  as  a  farming  bailiff, 
and  to  perform  other  services,  in  the 
place  of  another  person  who  had  been 
employed  by  yf .,  and  had  been  paid 
\%9,  a  week.  A.  continued  in  B.*% 
service  for  more  than  twelve  years, 
but  there  was  no  payment  of  rent  on 
the  one  hand,  or  of  wages  on  the 
other.  In  an  action  brought  by  ^., 
to  recover  wages  for  twelve  years, 
deducting  the  rent : — Held^  that  this 
was  not  such  an  open  account  as 
would  take  the  case  out  of  the  Sta- 
tute of  Limitations  since  the  9  Geo. 
4,  c.  14;  but  that  there  must  be  a 
part  payment  in  cash,  or  what  is 
equivalent  to  it,  to'  have  that  effect. 
Williams  v.  Griffiths,  45 

2.  If  the  parties  to  a  bill  of  ex- 
change agree  that  goods  shall  be 
supplied  in  part  payment,  and  they 
are  supplied  and  taken  accordingly, 
that  is  part  payment,  so  as  to  prevent 
the  operation  of  the  Statute  of  Limi- 
tations.    Hart  V.  Nasht  S97 

3.  The  meaning  of  part  'payment, 
to  take  a  case  out  of  the  Statute  of 
Limitations,  is  payment  of  a  smaller 
on  account  of  a  greater  sum  of  mo- 
ney, due  from  the  party  making  the 
payment  to  the  party  to  whom  it  is 
made. 

The  appropriation  of  such  part 
payment  of  principal,  or  of  payment 
of  interest,  to  a  particular  debt,  may 
be  shewn  by  any  medium  of  proof, 
and  does  not  require  an  express  de« 
claration  of  the  debtor,  at  the  time  of 
the  payment,  to  establish  it ;  it  may, 
therefore,  be  proved  by  previous  or 
subsequent  declarations  of  the  debtor. 


although  the  fad  of  the  payment 
must  he  proved  by  independent  evi- 
dence.    Waters  v*.  T<mphins,      723 

LORDS'  ACT. 
The  twenty  days'  [[notice  necessary 
to  be  given  before  bringing  up  a  pri — 
soner  under  the  compulsory  clause  o%^ 
the  Lords'  Act,  must  have  expiree^ 
before  the  first  day  of  the  term    m.mz^ 
wliich  he  is  brought  up.     Buxton    ^^  ^ 
Spires,  60  x 

MASTER  AND  SERVANT. 

Liability  of  Master, 
Where  the  owner  of  a  boat,  whici^ 
was  accustomed  to  ply  for  hire,  and 
to  carry  passengers  across  a  haven« 
employed  a  servant  for  that  purpose, 
and  the  servant  on  one  occasion  took 
a  passenger  on  board,  and  carried 
him  across  the  haven  n^ar  the  Ibe  of 
an  ancient  ferry,  and  paid  the  fare 
over  to  his  master: — Held,  that  Uie 
servant  was  acting  at  the  time  in  the 
course  of  his  master's  service,  and 
for  his  master's  benefit,  and  that  the 
master  was  answerable  for  his  act. 
Huzzey  v.  Field,  432 

MENIAL  SERVANT. 
The  plaintiff  agreed  to  enter  the 
defendant's  service  as  head  gardener, 
and  to  have  the  management  and 
superintendence  of  the  defendant's 
hot-houses,  pineries,  &c.,  at  the 
wages  of  1 00^.  The  plaintiff  resided 
in  a  house  belonging  to  the  defen- 
dant, in  his  domain,  but  apart  from 
the  defendant's  house.  The  plaintiff 
had  the  privilege  of  taking  in  appren- 
tices, and  had  taken  in  two,  at  15/. 
per  annum  premium.  The  plaintiff 
remained  with  the  defendant  in  the 
capacity  above  mentioned  about  four 
years ;  when  the  defendant  gave  him 
a  month's  warning.  In  an  action, 
brought  by  the  plaintiff  to  recover  a 
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quarter's  wages,  as  being  a  yearly 
servant : — Held,  that  he  was  a  menial 
servant  only,  and  was  only  entitled  to 
a  month's  warning.  Nowlan  v.  Ah- 
leti,  54 

MONEY  HAD  AND  RECEIVED. 

See  Payment  under  Legal  Process. 

A.  contracted  with  B,  for  the  pur- 
chase of  the  good-will  and  fixtures  of 
a  public-house,  at  the  sum  of  120/.; 
50/.  was  to  be  paid  as  a  deposit  on 
the  landlord's  consenting  to  the  change 
of  tenancy,  and,  on  the  remainder  of 
the  purchase-money  being  paid,  A. 
was  to  have  possession.  The  land- 
lord, on  application,  gave  a  verbal 
consent,  and  the  50/.  was  accordingly 
paid.  A,  sent  part  of  his  furniture 
to  the  house,  and  went  to  reside  in 
part  of  it ;  B.,  however,  still  conti- 
nuing to  reside  and  carry  on  the 
business  there.  Some  time  after- 
wards, the  remainder  of  the  purchase- 
money  not  having  been  paid,  and 
possession  not  having  been  given  up 
to  A,,  the  landlord  withdrew  his  con- 
sent:— Held,  that  the  contract  was 
conditional  on  the  landlord's  consent 
being  obtained  ;  and  that  the  verbal 
consent  originally  given  having  been 
withdrawn  before  any  change  of  te- 
nancy had  taken  place,  it  must  be 
considered  as  not  having  been  given, 
and,  the  condition  not  having  been 
performed,  that  the  money  was  paid 
on  a  consideration  which  had  failed, 
and  that  A.  might  maintain  money 
had  and  received,  to  recover  back 
the  50/.  paid.      Wright  v.  Newton, 

124, 

NEW  TRIAL. 
Where  a  verdict  has  been  found 
with  damages  in  an  action  of  defama- 
tion for  words  imputing  felony,  the 
Court  will  not  sUy  the  proceedings, 
or  grant  a  new  trial,  on  the  ground 
that,  since  the  trial,  the  plaintiff  has 


been  convicted  and  attainted  of  the 
same  felony ;  a  fortiori  where  the 
defendant  has  been  examined  as  a 
witness  upon  the  trial  of  the  indict- 
ment. 

The  Court  will  not  interfere  upon 
motion  to  give  that  relief  to  which  it 
is  suggested  that  the  parties  applying 
would  be  entitled  under  an  audiid 
quereld,  unless,  upon  the  facta  ap- 
pearing on  the  affidavit,  it  is  clear 
that  the  party  would  be  entitled  to 
such  remedy. 

Where  a  defendant  is  entitled,  as 
against  the  plaintiff;  to  be  relieved 
from  a  verdict  obtained  against  him, 
the  Court  will  not  absuin  from  inter- 
fering on  the  ground  of  the  lien  of 
the  plaintiff's  attorney  upon  the  ver- 
dict for  his  costs.     Symons  v.  Blake, 

416 

NON  PROS  (JUDGMENT  OF). 

See  Practice  {Pleading). 

NOTICE  OF  ACTION. 

A  notice  of  action  to  justices,  under 
the  24  Geo.  2,  c.  44,  s.  1,  is  suffi- 
cient, which  is  indorsed  with  the 
name  and  place  of  busineis  of  the 
attorney,  although  he  actually  resides 
elsewhere.  Roberts  v.  Williams  and 
another 9  .    56 1 

OFFICER  OF  EXCISE. 

Qtuere,  whether,  since  the  statute 
4  &  5  fViU.  4,  c.  51,  the  keeper  of 
an  excise  office  is  an  officer  oj  excise, 
withb  the  meaning  of  the  7  &  8 
Geo,  4»,  c.  5d«  8.  9,  so  as  to  be  liable 
to  the  pen^ties  imposed  thereby  on 
such  officers  for  voting  at  elections 
for  members  of  parliament. 

Where,  in  an  action  for  such  penal- 
ties, the  only  evidence  «gainst  the' 
defendant  was  that  he  kept  an  inn, 
over  the  door  of  which  was  a  board 
with  the  words  "  excise  office"  paint- 
ed on  it;  that,  bis  vote  being  ob- 
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jected  to  before  the  revising  barrister 
in  October^  1834,  and  his  commission 
being  called  for,  he  had  produced 
what  the  witnesses  described  as 
"  something  framed  and  glazed  like 
a  picture  ;"  that  he  had  received  en- 
tries of  buildings  before  the  passing 
of  the  4  &  5  Will,  4,  c.  51,  (August, 
•  1834),  but  had  since  ceased  to  do 
so ;  and  a  witness  stated  that  he  had 
seen  the  defendant's  commission, 
which  was  partly  written  and  partly 
printed,  and  appointed  him  to  collect 
duties  of  excise:— Held,  that  this 
was  not  evidence  to  go  to  the  jury 
that  on  the  19th  of  January,  1835, 
when  the  defendant  voted  at  the  elec- 
tion, he  was  an  officer  of  excise. 
Oooday  v.  Clark,  27% 

OYER. 

1.  Where  a  declaration  in  cove* 
nant  sets  out  the  deed  according  to 
its  legal  effect,  and  the  defendant  sets 
it  out  on  oyer  vn  hcec  verba,  he  can- 
not demur  to  the  declaration  on  the 
mere  ground  of  variance;  because 
the  deed,  as  set  out  on  oyer,  becomes 
part  of  the  declaration.  Paine  and 
othen  V.  Emery,  304 

2.  Oyer  is  demandable  at  any  pe- 
riod betore  the  time  for  pleading  is 
out,  though  it  has  been  extended  by 
a  Judge's  or>der  on  terms ;  unless  the 
order  expressly  except  the  right  to 
demand  oyer. 

And  the  right  is  not  waived  by 
pleading,  unless  the  plea  be  to  the 
bond  or  other  instrument  of  which 
oyer  is  demanded. 

A  party  has  not  a  right  to  have  his 
demand  of  oyer  entered  of  record, 
unless  it  was  regularly  made  accord-^ 
ing  to  the  practice  of  the  G>urt. 
Goodriche  v.  Tu  rley  694 

PART  PAYMENT. 
See  Limitations  (Statute  or). 


PATENT.  . 

In  the  recital  of  a  patent  it  was 
stated,  that  the  patentee  was  the  first 
and  true  inventor  of  certain  improve- 
ments in  extracting  sugar  and  syrups 
from  cane-juice  and  other  substances 
containing  sugar,  and  in  refining  sugar 
and  syrups.      The  specification  al- 
leged, that  the  invention  consisted  ix^ 
a  means   of  discolouring  syrups    o^ 
every  description  by  means  of  chax-^ 
coal,  produced  by  the  distillation   of 
bituminous  schistus  alone,  or  raix&d 
with  animal  charcoal,  or  even  of  anf. 
mal  charcoal  alone.     It  then  alleged^ 
that  the  discolouration   was    to   be 
effected  by  means  of  a  filter  made  of 
charcoal,  and  that  there  was  nothing 
particular  in  the  carbonization  of  the 
bituminous  schistus,  only  that  it  was 
"  convenient,  before  the  carboniza- 
tion, to  separate  the  sulphurets  of 
iron  which  are  mixed  with  it."     To 
an  action  for  infringing  this  patent, 
the  defendant  pleaded,  that  the  pa- 
tentee did   not,  by  any  instrument, 
particularly  describe   and  ascertain 
the  nature  of  his  invention,  and  in 
what  manner  the  same  was  to  be  and 
might   be  performed: — Held,  first, 
that     the    specification     sufficiently 
described  the  invention  stated  in  the 
title  of  the  patent,  it  being  shewn  that 
it  was  applicable  with  advantage  to 
the  extracting  of  syrup  from  cane- 
juice,  before^  it  is  baked  to  such  a 
consistency  as  to  granulate  and  be* 
come  sugar.  Secondly,  it  was  proved, 
that  sulphuret  of  iron  was  combined 
with  the  bituminous  schistus  found  in 
this  country ;  and  there  was  no  evi- 
dence to  shew  that  the  presence  of 
iron  in  the  charcoal  produced  by  the 
schistus   was  not  injurious    to    the 
matter  going  through  the  process  of 
discolouration: — Held,  that  it  was 
incumbent  on  the  patentee  to  prove 
that  the  presence  of  iron  in  the  bi- 
tuminous schistus  used  in  the  process 
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of  filtering;  would  not  be  injurious ; 
or  else,  that  the  method  of  extracting 
the  iron  from  it  was  so  simple  and 
well  known,  that  a  person  ordinarily 
acquainted  with  the  subject  could 
remove  it  with  ease ;  or  that  the 
bituminous  schistus,  as  known  in 
England^  could  be  used  in  the  pro- 
cess with  advantage.  Derosne  v. 
Fairie  and  others,  476 

PAYMENT  UNDER  LEGAL 
PROCESS. 

A.  on  being  arrested  gave  a  bail- 
bond  to  the  sheriff,  but  did  not  per- 
fect bail,  by  which  the  sheriff  became 
fixed.  Proceedings  having  been 
taken  on  tlie  bail-bond,  a  Judge  at 
chambers  made  an  order,  on  an  ap- 
plication by  the  bail,  that  proceed- 
ings should  be  stayed  on  payment  of 
debt  and  costs,  which  were  accord- 
ingly paid  by  A.*8  attornies,  on  the 
27th  of  October,  A.  had  supplied 
his  attornies  with*a  sum  of  money 
towards  the  payment  of  the  debt  and 
costs  on  the  1 0th  of  October,  and  on 
(he  14th  he  became  bankrupt: — 
Held,  that  this  was  a  payment  under 
process  of  law,  and  that  the  assignees 
of  A.  had  no  right  to  recover  the 
money  back  from  the  party  to  whom 
it  was  paid.  Belcher  and  others  v. 
Mills  and  another,  1 50 

PLEADING. 
See  Bills  and  Notes. 
Oyer. 
Practicb  {Pleading). 

I.  Declaration, 

1.  Where  a  declaration  in  oinimpnt 
states  several  matters  as  a  consider- 
ation for  the  defendant's  promise, 
though  all  be  not  good,  yet,  if  a 
sufficieDt  consideration  remains,  it  is 
enough  to  support  the  promise  laid  in 
the  declaration. 

It  is  only  necessary  in  cases  of  exe- 


cuted considerations  to  state  that  the 
consideration  for  the  defendant*8  pro- 
mise moved  at  the  defendant's  special 
instance  and  request.  King  v.  SearSf 

48 

2.  Assumpsit  on  an  agreement,  by 
which  the  defendant  agreed  to  sell, 
and  the  plaintiff  to  purchase,  all  the. 
naptha  which  the  defendant  might  . 
make  from  the  1st  of  June  next,  for 
and  during  the  term  of  two  years, 
say  from  1000  to  1200  gallons  per 
month,  at  the  rate  of  fts,  6d.  per 
gallon,  &c. ;  and  it  was  agreed,  that, 
should  the  plaintiff  be  desirous  of 
dissolving  the  said  contract  before  the 
expiration  of  the  said  term,  he  thould 
be  at  liberty  so  to  do,  on  giving  the 
defendant  three  months'  notice.  The 
declaration  averred,  that  the  quanti- 
ties of  naptha  that  the  defendant 
ought  to  have  made  during  a  period 
of  ten  months,  under  the  agreement, 
at  the  rate  of  from  1000  to  1200 
gallons  per  month,  and  to  have  sold 
and  delivered  to  the  plaintiff,  amount- 
ed to  a  much  larger  quantity  than  he 
had  sold  and  delivered,  vis.  7000 
gallons  more ;  yet  that  the  defendant 
had  not  sold  and  delivered  the  same 
to  hm:^  Held,  on  demurrer,  that  the 
declaration  could  not  be  sustained. 
Gnillimv.DanieU,  61 

3.  In  libel,  one  of  the  counts  set 
forth  the  following  libel,  addressed  in 
a  letter  to  one  C.  A.  P. — "  I  (mean- 
ing the  defendant)  have  reason  to  sup- 

rse  that  many  of  the  flowers  of  which 
(meaning  the  defendant)  have  been 
robbed,  are  growing  upon  your  pre- 
mises (thereby  meaning  that  the 
plaintiff  h^d  been  guilty  of  larceny, 
and  had  stolen  from  the  defendant 
certain  plants,  roots,  and  flowers  of 
the  defendant,  and  had  disposed  of 
them  unlawfully  to  C.A.  P.,  and  un-' 
lawfully  placed  them  in  the  garden  of 
the  last- mentioned  person)."  Upon 
motion  in  arrest  of  judgment,  on  the 
ground  that  larceny  could  not  be  com* 
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mitted  of  flowers,  and  that  the  innu- 
endo  was  too  large  : — Heldf  that  th^ 
count  was  good.  Gardiner  y.  WU- 
liam$,  78 

4.  In  a  declaration  by  an  admi- 
nistratix,  the  plaintiff  made  profert 
of  letters  of  administration,  "  duly 
^granted  by  the  Consistory  Court  of 
I  St.  Asaph f**  without  making  the  usual 
statement  of  the  grant  of  the  letters  of 
administration  in  the  body  of  the  de- 
claration : — Held^  bad  on  special  de- 
murrer, as  not  sufficiently  shewing 
that  the  letters  of  administration  were 
granted  by  the  proper  authority. 

Held,  also,  that  the  omission  of  the 
date  of  the  grant  was  immaterial. 
Hughes  V.  miUams,  SSI 

6,  The  common  counts  are,  not- 
withstanding the  rule  of  Trinity 
Term  1  Will,  4,  separate  counts  for 
the  purposes  of  pleading,  as  well  as 
for  the  purposes  of  costs.  Jourdain 
V.  Johnson,  564 

6.  In  debt  by  assignees  of  an  in- 
solvent or  bankrupt,  it  need  not  be 
stated  that  the  phiintifis  sue  "  as 
assignees;"  it  is  enough  if  it  suffi- 
ciently appears  that  they  are  assig- 
nees. 

Assignees  may  declare  in  the  debet 
and  detinet,  and  the  omission  of  the 
tpteritur  is  immaterial. 

The  declaration  stated,  that  the 
defendant  was  indebted  to  the  insol- 
Tent,  before  he  subscribed  his  peti- 
tion, or  executed  the  assignment  of 
his  estate  under  the  InsoWent  Act, 
for  goods  sold  and  delivered  by  him, 
before  he  became  insolvent: — Held, 
a  sufficiently  certain  all^;ation  of  the 
time  when  the  debt  accru^. 

A  count,  stating  that  the  defendant 
was  indebted  to  the  plaintiff  on  an 
account  stated  between  them,  is  bad, 
on  special  demurrer,  for  want  of  an 
allegation  of  the  time  when  the  ac- 
count was  sUted.  It  should  be 
'*  on  an  account  then  stated  between 
them." 


If  a  demurrer  be  pleaded  to  the 
whole  of  a  declaration  consisting  of 
several  counts,  and  any  one  count  is 
good,  the  demurrer  is  too  large,  and 
the  plaintiff  is  entitled  to  judgment. 
Ferguson  and  another  v.   Mitchell^ 

687 

See  also  as  to  the  last  point,  Spyer 
V.  Thelwell,  69S 

7.  Declaration   on   a  bill  of  ex- 
change drawn  by  N.  on  the  defen- 
dant, requiring  the  defendant  to  pay 
*'  to  his  order"  the  sum  therein  men* 
tioned,  accepted  by  the  defendant, 
and  indorsed  by  N,  to  the  plaintiff  ; 
— Held,  that  the   Court  could  see 
that  the  word  «  his  "  referred  to  the 
drawer,  and  therefore  there  was  no 
fatal  ambiguity.     Spyer  v.   Thelwell, 

692 

8.  A  declaration  in  case  stated^ 
that  the  plaintiff  (a  carpenter  and 
builder)  had  purchased  of  C,  certain 
spruce  battins,  to  be  used  by  him  in 
his  trade,  for  11/.,  which  sum  the 
defendant  had  lent  to  the  plaintiff  for 
the  purpose  of  making  payment  for 
them,  and  on  the  personal  credit  of 
the  plaintiff,  without  any  agreement 
that  the  defendant  should  have  any 
lien  or  control  over  the  battins  as  a 
security  for  its  repayment;  yet  that 
the  plaintiff,  well  knowing  the  pre- 
mises, and  contriving,  &c.,  to  deprive 
the  plaintiff  of  the  possession  and  use 
of  the  said  battins,  and  falsely  and 
wrongfully  assuming  and  pretending 
that  he  was  entitled  to  a  lien  on  them, 
and  had  a  right  of  staying  and  pre- 
venting the  delivery  of  them  to  the 
plaintiff,  until  the  said  sum  of  money 
should  be  repaid,  wrongfully  and  ma- 
liciously, and  without  reasonable  or 
probable  cause,  but  under  colour  of 
the  said  pretended  lien,  and  right  of 
detainer,  directed  C  not  to  deliver 
them  to  the  plaintiff  until  further  or- 
der from  the  defendant,  whereby,  and 
in  consequence  whereof,  C.  being  in- 
duced to  believe  that  the  defei^ant 
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had  such  lien,  &c.,  did,  in  conse- 
quence of  such  order,  refuse  to  deli- 
ver them  to  the  plaintiff  for  three 
weeks,  whereby  the  plaintiff  was  pre- 
vented from  using  them  in  his  busi- 
ness, and  certain  houses  which  he  was 
then  building  were  greatly  delayed, 
&c. : — Heldt  on  demurrer,  firtt^  that 
it  sufficiently  appeared  on  the  face  of 
the  declaration,  that  the  defendant 
made  a  knowingly  false  claim  of  lien ; 
atcondly,  that  the  special  damage  al- 
leged, viz.  the  non-delivery  of  the 
battins  to  the  plaintiff,  was  sufficiently 
connected  with  the  wrongful  act  of 
the  defendant  to  support  the  action. 
Green  v.  Button^  707 

11.  Plea  in  bar, 

1 .  Debt  on  bond,  for  the  penal  sum 
of  1 2,000^.  The  declaration  set  forth 
the  condition,  which  was  for  the  pay- 
ment of  6000/.,  with  intereet,  and  as- 
signed as  a  breach  the  non-payment 
of  the  6000/.  (omitting  interest).  Plea, 
that  the  defendant  paid  the  6000/., 
nith  interestf  according  to  the  form 
and  effect  of  the  condition: — Heldf 
ill  on  special  demurrer.  BishUm  v. 
Evane^  1 3 

2.  Where,  in  an  action  on  a  pro- 
missory note,  the  defendant  pleads 
that  there  was  no  consideration  for 
the  note,  and  the  plaintiff  replies  that 
there  was  a  good  consideration,  the 
issue  lies  on  the  defendant  to  shew 
that  the  note  was  given  by  way  of  ac- 
commodation, and  without  value,  Za- 
cey  V.  Forr titer ^  59 

S.  In  oiiumpnt  on  a  promissory 
note  by  the  payee  against  the  maker, 
the  defendant  pleaded,  that  he  made 
the  promissory  note  without  any  va- 
lue or  consideration  whatever  for  his 
so  doing,  or  for  his  paying  the  amount 
thereof,  or  any  part  thereof: — Held^ 
that  the  plea  was  ill  on  special  demur- 
rer. SUMghton  V.  The  Earl  of  Kil- 
moreiff  7% 

4»  To  a  declaration  in  indehUatut 


assumpsit  for  money  had  and  received; 
and  on  an  account  stated,  the  defen- 
dant pleaded  **  as  to  25/.,  parcel,"  &c., 
that  the  plaintiff  ought  not  further  ta 
maintain  his  action,  because  the  de- 
fendant brings  into  Court  here  the 
said  sum  of  25/.  ready  to  be  paid  to* 
the  plaintiff.  And  the  defendant  fur- . 
ther  saith,  that  the  plaintiff  has  not 
sustained  damage  to  a  greater  amount 
than  25L  in  respect  of  the  causes  of 
action  in  the  declaration  mendooed, 
as  to  the  sum  of  25/.  concluding  with 
a  verification.  The  defendant  as  to 
the  residue  of  the  mames  in  the  decla- 
ration mentioned,  pleaded  non  lu- 
sumpsit : — Heldt  on  special  demurrer, 
that  the  plea  as  to  the  payment  of 
money  into  Court,  was  ill,  for  not  con- 
cluding with  a  prayer  of  judgment  to 
the  further  maintenance  of  the  action. 
Sharman  v.  Stevenson^  76 

5.  Theplaintifl^  who  was  an  auction- 
eer, sold  to  the  defendant  by  auction 
certain  premises,  and  the  defendant 
paid  to  the  plaintiff,  as  a  deposit,  a 
cheque  for  1 00/.  There  being  a  wilful 
misrepresentation  in  the  description  of 
the  premises,  the  defendant  refused  to 
pay  the  cheque,  upon  which  the  plain- 
tiff brought  an  action  against  him  on 
the  cheque.  The  defendant  having 
pleaded  that  there  was  no  considera* 
tion  for  making  the  cheque: — Held, 
af^er  verdict  for  the  defendant,  that- 
evidence  of  the  wilful  misrepresenta- 
tion was  admissible  under  the  plea, 
but  that  such  plea  would  have  been 
bad  on  special  demurrer.  MHis  v. 
Oddy,  105 

6.  Declaration  in  debt  on  a  pro*- 
missory  note.  Plea — that,  afker  the 
making  of  the  note  and  accruing  of 
the  debt  in  respect  thereof,  the  plain- 
tiff drew  a  bill  of  exchange  upon  the- 
defendant,  which  he  accepted  and  de~ 
livered  to  the  plaintiff,  who  took  it 
for  and  on  account  of  the  note,  and* 
afterwards  indorsed  it  to  a  person  un-' 
known  to  the  defendant,  and  who,  at) 
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the  time  of  the  commencement  of 
the  suir,  was  the  holder  thereof,  and 
entitled  lo  sue  the  defendant  thereon. 
Replication,  de  injuria: — Held,  on 
demurrer  to  the  reph'cation,  that  the 
plea  was  had,  inasmuch  as  it  did  not 
aver  that  the  bill  was  given  as  well  as 
taken  in  satisfaction  of  the  note. 

Qucere^  whether  the  general  repli- 
cation de  injuria^  was  sufficient  ?  Crisp 
V.  Gr^Uht,  159 

7.  Where,  in  debt  on  simple  con- 
tract, the  defendant  pleads  payment 
of  a  certain  sum,  he  must  prove  pay- 
ment of  thai  sum,  (even  though  it  be 
laid  under  a  videlicei),  in  order  to  en- 
title him  to  a  verdict  on  the  whole 
plea.  But  the  plea  may  be  taken 
distributively,  and  the  issue  found  for 
the  defendant  as  to  the  amount  proved 
to  be  paid,  and  as  to  the  residue  for 
the  plaintiff*. 

The  like  as  to  a  plea  of  set-offl 

Therefore,  where,  in  debt  for  goods 
sold  and  delivered,  and  work  and  la- 
bour done,  the  defendant  pleaded, 
firstf  mmquam  indebitatus ;  secondly ^ 
as  to  parcel  of  the  sum  demanded,  to 
wit,  SSSl.,  payment  of  S38L  in  dis- 
charge of  diat  parcel ;  thirdly ,  a  set-off* 
for  money  paid;  the  plaintiff* proved 
a  special  contract  for  good,  sound, 
saleable  bricks,  to  be  made  for  him 
by  the  defendant,  at  a  certain  price 
per  thousand,  and  delivery  of  so  many 
as  amounted,  at  that  rate,  to  S961, ;  the 
defendant  proved  payment  of  314^., 
and  a  set-off*  for  21/.,  and  proved 
also  that  the  bricks  were  badly  made, 
and  the  jury  found  the  value  of  those 
delivered  to  be  not  more  than  3S5L : 
— the  Court  directed  the  verdict  to  be 
entered,  on  the  plea  of  payment,  as  to 
S\4l,  for  the  defendant^  as  to  the  re- 
sidue for  the  plaintiff*;  on  the  plea  of 
set-off*,  as  to  21L,  for  the  defendant, 
88  to  the  residue  for  the  plaintiff*;  on 
the  plea  ofnunquam  indebitatus,  as  to 
the  whole  sum  demanded,  except 
335Lf  for  the  defendant;  so  as  to 
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give  the  defendant  judgment  on  the. 
whole  record.      Cousins  v.  Paddan, 

547 

8.  Action  by  the  indorsee  against 
the  drawer  of  a  bill  of  exchange. 
Plea — that  the  defendant's  indorse- 
ment was  in  blank;  that  the  defen- 
dant delivered  the  bill  to  A.  (not  a 
party  to  the  bill)  only  to  get  it  dis- 
counted for  him;  ih&tji,  fraudulently, 
and  in  violation  of  that  special  pur- 
pose, delivered  it  to  B.  to  secure  a 
debt  due  from  A,  to  B, ;  of  all  which 
the  plaintiff*  had  notice: — Held,  on 
general  demurrer,  that  the  plea  was 
bad  for  not  shewing  distinctly  that 
the  defendant  never  had  value  for  the 
bill.  Semhle,  that  a  replication  to 
such  plea,  *'  that  the  defendant  broke 
his  promise  without  the  cause  alleged 
by  him  in  his  plea,"  is  good.  Noel 
V.  Rich,  860 

9.  To  a  declaration  in  assumpsit, 
the  defendant  pleaded  as  to  83/.  &c., 
that  after  the  several  causes  of  action 
in  respect  of  that  sum  had  accrued, 
the  plaintiffi,  by  agreement  with  the 
defendant,  in  consideration  that  the 
defendant  would  secure  the  above  sum 
by  executing  a  mortgage  of  certain 
premises,  when  called  upon  to  do  so, 
the  amoimt  to  carry  interest  and  to  be 
payable  by  instalments,  undertook 
that  no  proceedings  in  respect  of  that 
sum  should  be  instituted  against  the 
defendant,  unless  default  were  made 
in  payment  of  the  instalments.  The 
defendant  then  averred,  that  he  had 
been  always  ready  to  execute  the 
mortgage,  but  had  never  been  called 
upon  so  to  do: — Held,  on  special  de- 
murrer, that  the  plea  was  bad.  Al- 
lies  and  others  v.  Probyn,  408 

10.  A  declaration  in  trespass  for 
assault  and  battery  stated  that  defen- 
dant assaulted  plaintiff*,  and  wrenched 
a  stick  fVom  his  hands,  aiid  with  the 
said  stick,  and  with  his  fists,  gave  the 
plaintiff*  many  violent  blows,  8rc.  8rc. 
Plea,  as  to  the  assaulting  the  plaintiff* 
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with  the  said  stick  and  with  his  fists 
giving  him  blows,  &c.,  son  assault  de- 
mesne:— Held,  after  verdict,  that  the 
plea  sufficiently  justified  the  battery 
with  the  stick,  as  well  as  the  assault 
with  it.  Bkmt  v.  Beaumont,  412 
^  11.  To  a  declaration  on  three  bills 
of  exchange,  the  defendant  pleaded, 
that  he  was  also  indebted  to  E.  F., 
and  to  divers  other  persons,  in  divers 
other  sums  of  money,  of  which  the 
plaintiff  had  notice;  and  that  after- 
wards, and  before  the  said  bills  be- 
came due,  and  whilst  he  was  so  in- 
debted to  the  said  E.  F.,  and  the  said 
other  person^  he,  the  defendant,  be- 
came insolvent,  and  unable  to  pay  his 
debts.  That  thereupon,  in  consider- 
ation of  the  premises,  and  with  the 
view  and  intention  of  inducing,  and 
of  enabling  the  said  defendant  to  in- 
duce, the  other  creditors  of  the  defen- 
dant to  accept  and  receive  a  compo- 
sition of  one  moiety  of  their  debts, 
and  in  consideration  that  the  defen- 
dant would  pay  to  them,  the  said 
plainti£&,  half  the  amount  of  the  said 
bills,  when  the  same  respectively  be- 
came due,  the  said  plaintifis  agreed 
to  accept  a  composition  of  one  half  of 
the  amount  of  the  bills  as  they  be- 
came due;  and  Uiat  afterwards  the 
said  agreement,  so  made  and  entered 
into  by  the  plaintiffs,  was,  by  the  de- 
fendant, with  their  knowledge,  and  by 
their  direction,  represented  and  made 
known  to  the  said  E.  F.,  so  being 
such  creditor  as  aforesaid;  who  there- 
upon, in  consideration  of  the  premises, 
and  in  faith  of  that  agreement,  was 
lured  and  induced  to  accept  that 
composition;  and  that  he,  the  said  E^ 
F.,  had  not  at  any  time  since  recover- 
ed or  received,  or  sought  to  recover 
or  receive,  any  greater  or  other  sum 
than  half  the  amount  of  his  said  debt : 
-^Heldt  in  arrest  of  judgment,  that 
this  plea  was  bad,  inasmuch  as  it  did 
not  shew  that  all,  or  the  great  body 
of  the  defendant's  creditors,  had  come 


into  the  arrangement,  and  agreed  to 
take  the  composition. 

In  order  to  prove  the  agreement 
stated  in  the  plea,  the  defendant  put 
in  a  letter  from  one  of  the  plaintiffi^ 
containing  the  terms  of  the  agreement 
for  the  composition: — Held^  that  evi- 
dence of  a  previous  conversation^ 
when  the  plaintififmade  inquiries  as  to 
what  the  other  creditors  were  likely 
to  do,  was  admissible  to  shew  the 
motive  which  induced  him  to  write  the 
letter,  and  the  intention  with  which 
the  agreement  was  entered  into. 
Reay  v.  Richardson^  4Zft 

12,  To  a  declaration  on  a  bill  of 
exchange,  by  an  indorsee  against  an 
indorser,  the  defendant  pieced  that 
he  indorsed  the  bill  to  the  plaintiflT, 
witliout  having  or  receiving  any  va- 
lue or  consideration  whatsoever  for 
or  in  respect  of  his  said  indorsement; 
and  that  he,  the  defendant,  had  not 
at  any  time  had  or  received  any  va- 
lue or  consideration  whatsoever  for 
or  in  respect  of  such  indorsement: — 
Held,  after  verdict,  that  the  plea  was 
sufficient.     Easton  v.  Pratchett,  5^2 

IS,  The  common  counts  are,  not- 
withstanding the  rule  of  Triniiy 
Term  1  Will.  4,  separate  counts  for 
the  purposes  of  pleading,  aa  well  as 
for  the  purposes  of  costs. 

To  a  declaration  for  SlL  on  a  bill 
of  exchange,  and  100/.  for  money 
paid,  lent,  interest,  goods  sold,  and 
on  an  account  stated,  the  defendant 
pleaded,  as  to  the  SI/.,  and  as  to  12/., 
parcel  of  the  100/.  for  goods  soU, 
and  as  to  the  100/.  on  the  account 
stated,  payment  into  Court  of  51/.; 
and  alleged  that  the  plaintijflT  had  not 
sustained  damage  to  a  greater  amount, 
in  respect  of  so  much  of  those  causes 
of  actions  aa  in  the  plea  mentioned. 
Quaere,  whether  such  plea  is  good  on 
special  demurrer  ? 

Semble,  the  defendant  ought  to 
have  shewn  distmctly  what  portion  of 
the  money  paid  into  Court  was  to  be 
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awribed    to    the    bill  of  exchange. 
Jourdain  v,  Johnson^  564 

14.  The  declaration  stated^  that  //. 
was  employed  to  do  work  on  certain 
houses,  and  that  the  defendant  was 
employed  as  surveyor  over  him,  and 
to  receive  monies  to  be  paid  to  H. 
for  such  work :  that,  in  consideration 
that  the  plaintiff  would  provide  and 
driver  to  H.  such  materials  as  should 
be  required  to  enable  him  to  do  the 
work,  the  defendant  promised  the 
plaintiff  to  pay  him  for  them,  out  of 
such  monies  received  by  him  as  should 
become  due  to  H,  for  the  work,  if  H. 
should  give  him  an  order  for  that  pur- 
pose. The  declaration  then  averred, 
that  H,  gave  the  defendant  such  or- 
der, and  that  he  required  certain  ma- 
terials, which  the  plaintiff  provided 
and  delivered  to  him,  to  the  value  of 
1000^,  and  that  that  sum  became  due 
to  H.  for  the  work ;  of  all  which  the 
defendant  had  notice,  and  was  re- 
quested by  the  plaintiff  to  pay  him 
for  the  materials  out  of  such  monies 
received  by  him  as  were  due  to  H. 
for  the  work: — Breach,  that,  al- 
though the  defendant  had  received 
1000^.  to  be  paid  and  then  due  to  H.^ 
and  though  the  said  order  had  not 
been  revoked,  the  defendant  refused 
to  pay  the  plaintiff. 

Plea,  that  the  promise  in  the  de- 
claration mentioned  was  a  special 
promise  to  answer  for  the  debt  of  H.p 
and  that  there  was  no  memorandum 
or  note  thereof  in  writing. 

Heldf  on  demurrer,  that  the  plea 
was  bad;  for  that  the  defendant's 
promise  was  an  original,  and  not  a 
collateral  one.  Andrews  y»  Smithy  627 

15.  Indorsee  against  acceptor  of  a 
bill  of  exchange.  Plea,  that  the 
drawer  indors^  the  bill  to  ^.,  who 
indorsed  it  to  C,  in  whose  hands  it 
remained  when  due;  that  C,  being 
unable  to  obtain  payment  of  it,  re- 
turned it  to  B.f  who  continued  the 
holder  of  it  until  the  defendant,  be- 


fore the  indorsement  to  the  plaintiff, 
delivered  to  B,  another  bill,  drawn 
by  the  same  party,  and  accepted  by 
the  defendant,  for  a  greater  amount, 
which  B,  accepted  in  full  discharge 
and  satisfaction  of  the  former  bill. 

Held,  on  demurrer,  that  this  was  a 
sufficient  answer  to  the  action,  al- 
though it  did  not  appear  that  the  se- 
cond bill  was  payable  to  order. 

The  plea  went  on  to  aver  that  the 
latter  bill  was  indorsed  by  B.  to  ^., 
and  that  after  it  became  due  the  de- 
fendant paid  the  amount  of  it  to  y^., 
in  satisfaction  and  discharge  of  that 
bill,  and  of  all  damages  sustained  by 
the  plaintiff  by  reason  of  the  non-pay- 
ment thereof  when  due: — Held,  that 
all  this  might  be  rejected  as  surplus- 
age, and  did  not  vitiate  the  plea. 
Lewis  V.  Lyster,  704 

16.  Assumpsit  by  the  indorsee 
against  the  drawer  of  a  bill  of  ex- 
change accepted  by  B.  Plea — that 
B.,  being  in  want  of  a  loan  of  money, 
applied  to  the  plaintiff  to  advance  it, 
which  he  was  unwilling  to  do,  unless 
B,  agreed  to  accept  it  in  two- thirds 
money  and  one-third  wine,  and  un- 
less the  plaintiff  had  the  security  of  a 
bill  drawn  by  the  defendant  and  ac- 
cepted by  B, ;  that  B,  agreed  to  the 
said  terms,  and  thereupon  the  bill 
declared  on  was  drawn  by  the  defen- 
dant and  accepted  by  B.;  and  that 
the  defendant  never  received  any 
consideration  or  value,  nor  did  any 
consideration  move  or  pass  from 
either  of  the  said  parties  to  the  defen- 
dant for  his  drawing  the  bill,  except 
as  aforesaid;  and  that  the  said  wine 
has  not  been  delivered,  and  that  the 
said  contract  for  the  sale  and  delivery 
thereof  was  a  gross  fraud  on  tlie  de- 
fendant:— Held,  bad  on  demurrer. 
Connop  V.  Holmes,  719 

17.  In  debt  the  defendant  pleaded 
that  he  neter  did  owe  the  sum  de- 
manded:— Held,  bad  on  special  de- 
murrer.    Smedley  v.  Joyce,  721 
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III.  Replication. 

1.    A    doclaretion    in    assttmpsit 
stated  ihat,  by  the  usage  of  racing,  it 
was  regulated  that  in  all  races  to  be 
run   for,  all  stakes  for  sweepstakes 
should  be  made  before  the  hour  of 
starting  for  the  first  race  of  the  day, 
in  cash,  bank  bills,  or  bankers'  notes, 
payable  on  demand,  aud  be  placed  in 
the  hands  of  the  person  appoiulrd  by 
the  stewards  to  receive  the  same; 
and  in  default  thereof  by  any  pet*son, 
he  should  pay  the  whole  stake  as  a 
loser.     The  declnration  then  stated, 
that,  it  being  so  regulated,   certain 
races  were  a))pointed  to  be  run,  and 
were  run  at  L,,  of  which  one  R.  B. 
was  steward,  and  one  /.  /.  clerk  of 
the  races;  and  that  there  were  at  the 
races  certain  ])roduce  stakes  to  be  riui 
for,  &c.,  and  that  a  certain  (illy  of  the 
plaintifi  and  a  certain  colt  of  the  de- 
fendant had  been  nominated  for  the 
stakes — tliat,  by  a  regulation  of  the 
races  at  A.,  it  was  provided  that  all 
stakes,  &c.,  should   be  paid   to  tlie 
clerk  of  the  races  before  eleven  o'clock 
on  the  day  of  running,  or  the  owner 
should  not  be  entitled,  though  a  win- 
ner.     The  declaration   then  allied 
that  the  plaintiff  had,  before  the  hour 
of  starting,  and  before  the  hour  of 
eleven  o'clock  on  the  day  of  running, 
made  and  paid  his  stake  into  the 
bands  of  die  clerk  of  the  races — that 
the  defendant's  coh  ran,  and  came  in 
first,  and  but  for  the  defendant's  de- 
&ult,  according  to  the  usage  of  rac- 
ing, would  have  been  entided  to  the 
sweepstakes;  but  that  the  defendant 
did  not,  before  the  hour  of  starting 
for  the  first  race  of  the  day,  or  before 
eleven  o'clock  on  that  day,  being  the 
day  of  running,  make  his  stake,  or 
pay  the  same  into  the  hands  of  the 
clerk  of  the  races.     It  then  averred 
diat  the  plaintiff's  filly  did  run,  and 
came  in  second  only  to  the  defen- 
dant's colt,   whereby  the  defendant 


became  liable  to  pay  the  whole  of  the 
stake,  &c.  Plea — that  before  the  de- 
fendant had  notice  of  the  reguhition 
of  the  races  at  Z.,  and  before  the 
hour  of  starting  for  the  first  race  of 
the  day,  and  before  the  running  for 
the  nice  for  the  said  sweepstakes,  the 
defendant  was  ready  and  willing,  and 
offered  to  make  his  stake  for  his  said 
colt  for  the  said  sweepstakes  in  bank- 
ers* notes  payable  on  demand,  and 
then  tendered  and  offered  to  pay  the 
said  stakes  in  such  bankeiV  notes, 
into  the  hands  of  the  said  /•  /.;  but 
that  the  said  R.B.  then  refused  to 
allow  the  said  /.  /.  to  accept  or  re- 
ceive the  said  stake,  or  te  allow  the 
defendant's  colt  to  run  for  the  sweep- 
stakes, on  the  ground  that  the  colt 
was  disqualified  to  run  for  \he  said 
sweepstakes ;  and  that  the  said  J.  J. 
did,  in  pursuance  of  such  refusal  of 
die  said  R.  B,^  refuse  to  accept  or 
receive  from  the  defendant  his  stake, 
and  to  allow  his  colt  to  run  for  the 
said  sweepstakes,  on  die  ground  and 
for  the  reason  aforesaid,  and  on  no 
other  gtound  whatsoever.  Replica- 
tion— that  the  defendant  did  not  ten- 
der or  offer  to  make  his  stakes  for  his 
said  colt  for  the  said  sweepstakes,  or 
to  pay  die  same  into  the  hands  of  die 
said  /.  /.  until  long  after  deven 
o'clock  on  die  day  of  mnning  for  the 
said  sweepstakes,  (aldiough  before 
and  at  that  hour  lie  had  notice  of  the 
regulation  of  the  said  races  at  L.)i — 
Heidi  on  special  demurrer,  that  the 
replication  was  ill,  and  .that,  if  it  was 
not  a  departure  from  the  declarauon, 
at  all  evente  that  the  replication  did 
not  shew  any  cause  of  actiou.  Lacey 
V.  Umbers^  112 

2.  Ansuimpi-ilt  to  recover  3000L, 
for  money  had  and  received.  Plea— > 
as  to  the  sum  of  5000/.  in  the  decla- 
ration mentioned,  stated  to -have  been 
received  by  the  defendant  to  the 
plaintifis'  use,  that  the  money  so  re- 
ceived   by  the  defendant  was    the 
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amount  of  the  proceeds  of  the  sale  of 
goods  consigned  to  him  by  Messrs. 
P.  ^  C,a»  their  own  goods,  with  the 
plaintiffs*  knowledge  and  assent,  (but 
which,  in  fact,  were  the  goods  of  P. 
^  C,  and  the  plaintiffs  jointly),  as  a 
security  for  any  money  the  defendant 
might  advance  to  P.  4*  ^•'  ^''^^ 
power  of  sale  to  reimburse  himself 
for  such  advances ;  that  he,  not  know- 
ing tliat  the  plaintiffs  had  any  inievest 
in  the  goods,  made  advances  to  P.  ^ 
€.  to  the  amount  of  6000L  on  the 
security  of  the  goods,  which  he  after- 
wards sold,  and  thereby  oOcred  to 
set  off  the  amount  of  the  advances 
against  the  damages  claimed  by  the 
plaintiff.  Replication,  de  injuria; 
and  new  assignment,  that  the  plain- 
tifis  brought  their  suit,  not  only  for 
the  proceeds  of  the  sale  of  the  goods 
mentioned  in  the  plea,  but  also  for 
money  received  by  the  defendant  to 
the  plaintiffs'  use,  being  the  proceeds 
of  otiier  goods,  which  the  defendant, 
by  a  letter  to  the  plaintiffs,  declared 
to  be  under  his  care  on  their  account. 

Held,  on  demurrer  to  the  replica- 
lion,  that,  as  ttie  plea  was  not  matter 
of  excuse,  but  a  denial  of  the  promise 
to  the  plaintiff,  and  also  as  it  cUimed 
an  interest  in  the  money,  and  derived 
an  authority  from  the  plaintiff,  (he 
replication  was  bad. 

Held,  also,  that  the  plea  would 
have  been  bad  on  special  demurrer. 
Solly  and  another  v.  Neish,         555 

IV.  In  Trespass, 

Trespass  for  assault  and  battery. 
Plea — that  plaintiff  was  defendant's 
apprentice,  and  conducted  himself  im- 
properly, wherefore  defendant  mode^ 
rately  chastised  him.  Replication, 
de  injurid: — ffeld^  that  on  these 
pleadings  the  plaintiff  could  not  re- 
cover on  the  ground  of  the  chastise- 
ment being  excessive;  for  the  repli- 
cation de  injurid  puts  in  issue  only 
the  cause  alleged  in  the  plea;  that 


is,  in  this  case,  whether  the  plaintiff 
misconducted  himself  as  an  appren- 
tice.    Penu  V.  Ward,  338 

V.  In  Trover, 

Since  the  new  rules,  a  defendant 
who  pleads  not  guilty  alone  in  an  ac- 
tion of  trover  admits  thereby  only 
that  the  plaintiff  has  some  property 
in  the  goods  in  respect  of  which  he 
would  be  entitled  to  jecover  against 
the  defendant,  and  such  admission 
does  not  preclude  the  defendant  from 
shewing  that  he  is  tenant  in  common 
with  the  plaintiff;  if,  however,  there 
has  been  a  conversion  in  fact,  as  by 
seizure  and  sale,  he  must  justify  such 
conversion  specially  by  way  of  con- 
fession and  avoidance,  and  he  cannot, 
under  the  plea  of  not  guilty,  shew 
that  he  was  justified,  as  tenant  in 
common  with  the  plaintiff,  in  com- 
mitting the  conversion  in  fact. 

The  conversion  which  is  put  in  is- 
sue by  the  plea  of  not  guilty,  since 
the  new  rules,  is  a  conversion  in  fact, 
and  not  merely  a  wrongful  conversion ; 
and  wherever  there  has  been  a  con- 
version in  fact,  and  the  defendant  in- 
sists that  such  conversion  was  lawful, 
he  must  confess  and  avoid  it,  by 
pleading  specially  the  right  or  title  by 
virtue  of  which  he  was  justified  in  the 
conversion. 

Where  the  defendant  has  a  lien  on 
the  goods,  and  there  has  been  no  ac- 
tual conversion,  but  a  demand  and 
refusal  only  :  qwere  as  to  the  neces- 
sity of  pleading  the  right  of  lien  spe- 
cially.    Slancliffe  v.  Hardwick,        1 

POLICY  OF  INSURANCE  (CON- 
STRUCTION OF). 
In  a  policy  of  insurance  against 
fire  on  certain  cotton  mills,  mill- 
wrights' work,  including  standing  and 
ffoing  gear  therein,  engine-house  ad- 
joing  and  the  steam-engine  therein, 
&c.,  it  was  recited  that,  the  "  build- 
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ings  were  brick-built  and  slated; 
warmed  exclusively  by  steam,  lighted 
by  gas,  &c.,  worked  by  the  steam- 
engine  above  mentioned;  in  the  te- 
nure of  one  firm  only,  standing  apart 
from  all  other  mills,  and  *  worked  by 
day  only  :* " — Held^  that  the  words 
"  worked  by  day  only,"  referred  to 
the  mill  only,  and  not  to  the  steam- 
engine  or  any  part  of  the  gear;  and 
that  it  was  no  breach  of  the  policy 
that  the  steam-engine  was  kept  going 
by  night,  and  that  some  parts  of  the 
machinery  were  turned  by  it,  the  cot- 
ton mill  not  being  worked  except  by 
day  only. 

One  of  the  conditions  indorsed  on 
the  policy  provided,  "  That  every  in- 
surance attended  with  particular  cir- 
cumstances of  risk,  arising  from  the 
situation  or  construction  of  the  pre- 
mises, or  the  nature  of  the  trade  car- 
ried on,  was  to  be  specially  indorsed 
on  the  policy,  so  that  the  risk  might 
be  fairly  understood;  if  not  so  ex- 
pressed, or  if  any  misrepresentation 
should  be  given,  &c.,  or  if,  after  the 
insurance  sliould  be  effected,  the  risk 
should  be  increased  by  the  erection 
of  any  stove,  the  carrying  on  any  ha- 
zardous trade,  operation,  or  process, 
or  hazardous  communication,  the  in- 
sured would  not  be  entitled  to  any 
benefit  under  the  policy."  In  an  ac- 
tion of  covenant  on  this  policy  by  the 
assured,  the  defendants  pleaded  "That, 
after  the  making  the  policy,  the  steam- 
engine,  in  the  said  policy  of  assur- 
ance mentioned,  was  worked  by 
night  and  not  by  day  only,  whereby 
the  risk  in  the  said  policy  of  assur- 
ance was  increased :" — Held,  that  the 
plea  was  bad,  and  that  the  plaintiff 
would  be  entitled  to  judgment,  not- 
withstanding a  verdict  were  entered 
up  on  this  plea.  Whitehead  v.  Price 
and  others^  447 


POOR'S  RATE. 

See  Award. 

PORT  DUTIES. 
The  first  count  of  the  declaration 
stated,  that  the  mayor  and  burgesses 
of  the  borough  of  TVuro  had  from 
time  whereof  the  memory  of  man  was 
not  to  the  contrary  held  and  exercised, 
by  the  mayor  of  the  said  borough, 
or  the  lessee  or  lessees,  farmer  or 
farmers  of  the  said  mayor  and  bur- 
gesses for  the  time  being,  or  their  de- 
puty or  deputies,  a  certain  ancient 
office  or  place  of  meter,  for  the  mea- 
suring of  all  coal  imported  by  sea  and 
brought  within  the  limits  of  the  port 
of  Truro^  to  be  there  disposed  of;  and 
that  from  time  whereof  &c.  there 
had  belonged  to  the  said  mayor  and 
burgesses  &c.  by  reason  of  the  said 
office,  an  ancient  fee,  reward,  or  toU, 
for  the  measuring  as  aforesaid,  and 
for  the  keeping  and  maintaining  of 
measures,  weights,  &c.,  t.  e.  the  fee  of 
&c.  4<f.  the  chaldron,  to  be  received 
for  the  measuring,  or  being  ready  and 
willing  to  measure,  each  chaldron  of 
coal  imported  as  aforesaid,  to  be  dis- 
posed of  by  measure :  and  the  fee  &c. 
of  ^d.  by  the  three  tons,  to  be  re- 
ceived for  the  weighing,  or  being 
ready  and  willing  to  weigh,  each 
three  tons  of  coal  imported,  &c 
as  aforesaid,  to  be  disposed  of  by 
measure.  The  count  then  suted  a 
demise  by  the  corporation  to  the 
plaintiff  of  the  office  of  meter,  with 
the  fees  and  privileges  belonging  to 
it,  under  which  the  plaintiff  claimed 
a  toll  from  the  defendant  in  respect 
of  a  cargo  of  coals  imported  by  nim 
into  the  port  of  TVtiro.  The  second 
count  claimed  the  same  fee  as  a  per- 
quisite of  the  office,  not  stating  it  to 
be  immemorial.  The  third  count 
claimed  a  reasonable  fee.  Other 
counts  claimed  the  toll  as  a  duty  re- 
ceivable by  the  corporation  or  their 
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lessees,  from  all  merchants  importing 
coal  by  sea  within  the  limits  of  the 
port. 

The  jury  found  a  written  Terdict 
in  these  terms : — **  We  find  for  the 
plaintiff:  and  that  the  corporation  of 
T,  have  from  time  immemorial  been 
possessed  of,  and  have  exercised,  the 
office  of  meter,  and  have,  from  time 
immemorial,  received  for  the  perfor- 
mance of  the  duties  of  the  office  the 
sum  of  4c7.  a  chaldron  on  coal  and 
culm:  " — Heldf  that  the  finding  suffi- 
ently  supported  the  first  count  of  the 
declaration;  that  it  did  not  import 
that  the  corporation  were  entitled 
only  on  actually  measuring  the  coals, 
and  that  it  did  not  disconnect  their 
riffht  to  the  toll  firom  their  ownership 
of  the  port,  and  their  obligation  to 
maintain  it,  in  respect  of  which  own- 
ership and  obligation  only  they  could 
be  entitled  to  the  payment  without 
performing  some  actual  service  for  it. 

HeU  idso,  that  the  toll  being  due 
to  the  corporation  as  owners  of  the 
port,  as  well  as  for  the  measuring, 
no  objection  could  be  maintained 
against  it  on  the  ground  of  its  rank- 
ness. 

Two  leases  from  the  corporation 
of  the  office  and  dues  in  question  were 
put  in,  the  first  dated  in  175£,  (in 
consideration  of  631/.),  the  second  in 
1795.  It  was  proved  that  the  fee  of 
4(/.  a  chaldron  had  been  paid  without 
interruption,  from  the  year  177iS  to 
1828,  although  the  meter  never  ac- 
tually measured  them  himself,  the 
only  measurement  being  for  the  pur- 
pose of  ascertaining  the  custom-house 
duties  payable  on  them.  A  corpo- 
ration book  of  the  date  of  1680  was 
also  produced  at  the  trial.  Held, 
that  this  was  sufficient  prima  facie 
evidence  that  the  corporation  and  the 
office  of  meter  were  immemorial:  and 
that  it  sufficiently  supported  the  im- 
memorial claim  for  coals  not  actually 
meted.     Jenkins  v.  Harvey,         898 
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I.  Affidavit. 

A  rule  was  grantlsd  on  the  18th 
of  November,  to  shew  cause  on  the 
17th,  upon  an  affidavit  having  a  de- 
fect in  the  jurat.  On  the  18th,  an 
affidavit  in  the  same  terms,  but  hav- 
ing the  jurat  correct,  was  sworn. 

The  Court  (on  cause  being  shewn 
on  the  19th)  allowed  the  rule  to  be 
enlarged,  on  filing  the  second  affida- 
vit, and  paying  the  costs  of  the  ap- 
pearance to  shew  cause.  Goodrieke 
V.  Turley,  637 

II.  Appearance, 

1 .  Where  the  sheriff  has  levied  40s. 
under  a  distringas,  and  made  a  re- 
turn that  he  has  so  levied,  the  plain- 
tiff is  entitled  to  enter  an  appearance, 
without  an  affidavit  from  the  sheriff's 
bailiff  of  the  due  execution  of  the 
writ.    Page  v.  Hemp,  494 

2.  The  defendant  entered  an  irre- 
gular appearance  within  the  eight 
days ;  the  plaintiff  gave  him  notice  of 
the  irregularity,  and  he  promised  to 
examine  and  correct  it ;  but  instead  of 
doing  so,  entered  a  new  appearance 
in  the  next  term  in  a  fresh  book,  and 
demanded  a  declaration;  and  the 
plaintiff  not  declaring  in  due  time, 
the  defendant  signed  judgment  of 
non  pros.  The  Court  held,  that  the 
irregular  appearance  might  have  been 
corrected  in  the  book,  and  set  aside 
the  judgment  of  non  pros,  the  costs  to 
be  costs  in  the  cause.  Bate  v.  Botten, 

865 
III.  BaU. 
1.  Where  the  defendant  deposited 
money  in  Court  in  lieu  of  bail,  under 
the  7  &  8  Geo,  4,  c.  71,  s.  ft,  before 
the  time  for  putting  in  and  perfecting 
bail  had  expired  : — Held,  that  he  was 
entitled  as  of  right  to  enter  an  exone- 
retur  on  the  bail-piece,  and  that  the 
Court  could  not  impose  on  him  the 
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condition  of  paying  costs  which  the 
plaintiff  had  incurred,  before  the  mo- 
ney was  paid  in,  in  searching  after 
the  suflSciency  of  the  bail.  Stamford 
Y.M'Cann^  632 

2.  In  the  Exchequer^  if  bail  have 
been  once  rejected,  a  deposit  must  be 
made  for  costs  before  the  second  set 
of  bail  justify,  in  the  case  of  country 
as  well  as  town  bail. 

It  is  no  objection  that  bail  has  been 
already  rejected,  unless  it  appear  that 
he  was  rdected  on  the  merits.  Good- 
ricke  V.  Twrky,  686 

3.  Bail  cannot  apply  to  set  aside 
an  attachment  against  the  sheriff,  un- 
less they  ^r«<  justify  or  render  the  de- 
fendant. Rex  V.  the  Sheriff  of  Lin- 
eolnshire^  m  a  cause  of  Burton  v. 
Gee,  656 

IV.  BaU-BofuL 
The  plaintiff  cannot  have  the  bail- 
bond  to  stand  as  a  security  where  he 
has  not  declared  de  bene  esse,  al- 
though he  was  prevented  from  de- 
claring by  the  vacation.  Staines  v. 
SUmeham^  658 

V.  Capias  ad  Satisfaciendum. 
In  debt  on  bond  in  a  penalty  of 
3 IS/.,  tbe  ca,  sa,  was  indorsed  to 
satisfy  188/.  9s. ,  with  further  interest 
upon  156/.  tt7i/t7  paid: — Held,  suffi- 
cient. Judgment  was  signed  in  Mi-- 
chaelmas  vacation;  on  the  last  day 
of  Hilary  Term  a  warrant  to  take  the 
defendant  on  a  ca,  sa,  was  delivered 
to  the  deputy  in  London  of  the  sheriff 
Df  Denbighshire: — Held,  that  the 
defendant  was  charged  in  execution 
in  due  time.     WiUiams  v.  Waring, 

354 

VI.  Charging  in  Execution. 
A  prisoner  in  custody  of  the  mar- 
shal cannot  be  brought  up  to  be 
charged  in  execution  on  an  attach- 
ment, but  it  must  be  lodged  with  the 
sheriff,  who  will  take  him  upon  it  as 


soon  as  he  is  out  of  the  custody  of 
the  marshal.    Boucher  v.  Sim$^  39£ 

VII.  Concurrent  Writs  of  Execution. 

The  plaintiff  sued  out  Sifi.fa.  into 
Bedfordshire,  and  lodged  it  in  the 
office  of  the  deputy  under-sheriff  in 
London.  On  the  receipt  of  it  the 
under-sheriff  wrote  to  say  ilie  de- 
fendant had  no  effects ;  the  plaintiff 
thereupon  immediately  sued  out  a 
ca.  sa.,  and  lodged  it  at  the  same 
office.  Before  the  return  of  the  fi. 
fa.,  finding  that  the  defendant  had 
effects,  the  plaintiff's  attorney  wrote 
to  the  under-(;heriff  not  to  execute 
the  ca.  sa.i — Held,  that  the  sheriff 
was  bound  to  return  the f. fa. 

And,  semble,  the  issuing  of  the  ca. 
sa.  was  not  a  countermand  of  tlie  f. 
fa.     Smith  v.  Johnson,  350 

VIII.  Declaration. 
A  writ  of  summons  was  issued 
against  two  persons,  but  the  declara- 
tion was  against  one  only: — HeU 
no  irregularity.     Caldwell  v.  Blake, 

249 

IX.  Declaring  de  bene  esse. 
Notwithstanding  the  rule  of  Jlf.  T. 
3  Will.  4,  s.  11,  a  plaintiff  may  still 
declare  de  bene  esse  wherever  bail 
have  not  been  perfected,  and  whether 
they  have  been  put  in  or  not.  Bais^ 
ley  V.  Newbold,  3S5 

X.  Demurrer  Books. 

1.  The  rule  of  Hilary  Term  4 
Will.  4,  which  requires  the  grounds 
of  the  demurrer  to  be  stated  in  the 
margin,  does  not  extend  to  revenue 
cases,  in  which  the  three  Courts  have 
not  a  concurrent  jurisdiction. 

A  demurrer  on  the  part  of  the 
Crown  in  a  revenue  cause  must  be 
signed  by  the  Attorney-General.  Rex 
V.  WooUett,  U^ 

2.  Where  the  defendant  has  neg- 
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lected  to  deliver  his  demurrer-books, 
and  does  not  appear  at  the  argument 
to  support  bis  pleadings,  but  bas  of- 
fered to  give  a  cognocU,  ibe  Court 
will  give  judgment  for  ibe  plaintiff; 
wilbout  requiring  ibe  delivery  of  (lie 
defendant's  demurrer-bool^s.  ScoU 
V.  Robson^  29 

XI.  Dhcontinnance. 
After  a  general  verdict  for  the  de- 
fendant, cbe  Court  will  not  allow  tbe 
plainiiiT  lo  discontinue  by  a  side-bar 
rule.     Goadenough  v.  Beetles^     S40 

XII.  Inegularlly. 
It  is  no  irregulariiv  to  declare 
before  tbe  expiration  of  eigbt  days 
after  service  of  the  wiit  of  summons, 
if  tbe  defendant  has  appeal  ed.  ilf  or- 
m  V.  Smithy  314 

XIII.  Judgment  asm  Ctue  of  a 

Nonsuit* 
It  is  not  an  answer  to  a  motion  for 
judgment  as  in  case  of  a  nonsuit  in 
an  ejectment  where  tbe  landlord  de- 
fends,  that  the  tenants  in  possession 
bave  given  up  possession  of  tbe  pre- 
mises to  an  agent  of  tbe  lessor  of  the 
plaintiff.     Doe  d.  Draycott  v.  Dyos^ 

60 
XIV.  Judge's  Order. 

1.  On  an  application  to  a  Judge 
at  chambers,  under  tbe  Interpleader 
Act,  an  order  was  made,  by  consent 
of  all  parties,  to  refer  the  cause,  on 
certain  terms,  to  a  barrister,  instead 
of  an  issue  being  directed.  'I  he 
Court  refused  to  grant  a  rule  nisi  for 
varying  the  order,  by  introducing  a 
fresh  term  into  the  reference,  in  con- 
sequence of  information  which  one  of 
the  parties  (an  administratrix)  had 
obtained  since  the  hearing  at  cham- 
bers.    Drake  and  another  v.  Brown^ 

270 

2.  A  Judge  at  chambers  has  power 
to  make  an  order  on  an  attorney  in 


a  cause  to  pay  money,  and  such  order 
will  be  made  a  rule  of  Court  as  of 
course,  without  a  rule  lo  shew  cause. 
Wilson  V.  Nori/iopf  326 

XV.  Notice  of  TriaL 
If  tiie  issue  be  delivered  with  a 
notice  of  trial  indorsed  for  one  day, 
and  wiih  it  a  separate  noiice  of  tiial 
ibr  a  different  day,  it  is  an  iiTegu- 
larity.    Kerry  v.  Reynolds^         310 

XVI.  PkatUng. 

1.  Where  in  trespass  for  false  im- 
prisonment, tbe  defendant  justifies 
under  process  of  outlawry,  and  the 
plaintiff  replies  that  there  was  no 
affidavit  of  debt  made  and  filed,  &c., 
and  tbe  defendant  rejoins  that  there 
was  such  a£3davit,  and  sets  out  an 
irregular  affidavit,  and  the  plaintiff 
demurs: — Held^  that  the  defendant 
was  entided  to  judgment,  trespass  not 
being  maintainable  where  tbe  process 
is  irregular  merely,  and  not  void. 
Riddell  v.  Pakeman,  30 

2.  To  a  declaration  in  astumpsit 
brought  to  recover  tbe  sum  of  90/., 
the  defendant  pleaded,  frst,  to  tbe 
whole  declaration,  payment  of  the 
sum  of  27/.  4«.  4d.  into  Court,  and 
that  tbe  plaintiff  had  not  sustained 
damages  to  a  greater  amount;  m- 
condlyt  except  as  to  27/.  As.  Ad.,  non 
assumpsit;  thirdly,  payment  of  the 
sum  of  10/.  before  action;  and 
fourthly,  as  to  all,  except  27/.  As.  Ad., 
a  set*off.  The  plaintiff  replied,  that 
he  accepted  the  money  paid  into 
Court,  and  was  satisfied : — Held,  that 
the  defendant  was  not  justified  in 
signing  judgment  of  non  pros,  for 
want  of  a  replication  to  the  pleas. 
Coates  and  another  y.  Stevens,  118 

XVII.  fVrit  of  Summons. 
1.  The  addition  of  the  defendant 
need  not  be  inserted  in  the  writ  of 
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suMtnons.    It  is  sufficient  to  state 
his  residence.    Morris  v.  Smith,  120 

2.  Where  the  indorsement  on  a 
writ  of  summons  was  "  This  writ  was 
issued  by  &c.,  attorney  for  the  said 
plaintiffs,"  instead  of  *'  Attorney  for 
the  said  A.  BJ'—Held,  good.  Hdn- 
nah  and  another  v.  Whyman,       2S0 

3«  The  Uniformity  of  Process  Act 
requires  that  the  place  and  county  oV 
the  defendant's  actual  or  supposed 
residence  shall  be  correctly  stated ; 
but  the  Court  will  not  set  aside  a 
writ  of  summons  unless  the  defen- 
dant produces  a  positive  affidavit  that 
the  residence  has  been  misdescribed. 
Lmit  V.  Newton,  7S2 

XVIII.  Writ  of  Trial 

1.  An  order  was  obtained  for  a 
trial  before  tlie  sheriff  under  the  Writ 
of  Trial  Act.  The  bill  of  particulars 
claimed  16/.  10«.  8<f.  The  writ  of 
summons,  when  produced  in  evidence, 
appeared  to  be  indorsed  for  58/. 
After  verdict  for  the  defendant,  the 
Court,  in  directing  a  new  trial  on 
the  ground  of  misdirection,  gave  the 
plaintiff  leave  to  amend  the  writ  of 
summons  by  reducing  the  indorse- 
ment to  16/.  lOf.  8cL«  without  ap- 
plying to  a  judge.    Edge  v.  Shaw, 

41d 

2.  Where  the  defendant  obtains  an 
order  to  try  before  the  sheriff,  the 
Judge  has  no  authority  to  impose 
terms  on  the  plaintiff,  as  to  the  time 
of  trying,  without  his  consent. 
Wright  y.  Skinner,  746 

d.  On  an  application  for  a  new 
trial  in  a  case  tried  before  the  sheriff, 
the  affidavits  need  not  state  the  plead- 
ings ;  for  the  writ  of  trial  is  presumed 
to  be  in  Court.     Milligan  v.  Tho* 
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PRISONER. 
In  an   application   under   the   48 
Geo.  3,  c  123,  s.  1,  for  the  discharge 
of  a  prisoner  out  of  custody  who  has 


lain  in  prisdn  twelve  months,  in  exe- 
cution for  a  debt  not  exceeding  20/., 
the  Court  will  not  inquire  into  odier 
circumstances,  but  require  only  to  be 
satisfied  of  those  facts.  Baxter  v. 
Clarhe,  7S4 

PROHIBITION. 

In  a  suit  for  a  divorce  in  the  Con- 
sistory Court  of  London,  the  defen- 
dant put  in  an  answer  under  protest, 
which  protest  was  afterwards  over- 
ruled, but  the  court  refused  to  compel 
the  defendant  to  appear  absolutely,  or 
to  admit  the  plaintiff's  libel.  The 
plaintiff  appealed  to  the  Court  of 
Arches  from  that  decision,  but  not  in 
doe  time,  and  the  appeal  was  dis- 
missed. The  plaintiff  afterwards  ap- 
plied to  the  Consistory  Court  to  be 
allowed  to  correct  her  libel,  but  the 
Court  refused  the  application.  The 
plaintiff  appealed  irom  that  decision 
to  the  Court  of  Arches,  who  pro- 
nounced in  favour  of  the  appeal. 
From  that  decree  the  defendant  ap- 
pealed to  the  King  in  Council,  praying 
that  it  might  be  reversed,  and  the 
cause  retained,  and  he  be  dismissed 
from  all  observance  of  justice  therein. 
The  plaintiff  also  prayed  that  the 
cause  might  be  retained.  The  ap- 
peal was  referred  to  the  Judicial  com- 
mittee of  the  Privy  Council,  who 
reported  in  favour  of  the  appeal,  thai 
the  decree  ought  to  be  reversed,  the 
principal  cause  retained,  but  that  the 
defendant  should  appear  absolutdy. 
The  report  was  confirmed,  and  the 
order  for  the  appearance  was  made 
and  served  upon  the  defendant.  On 
a  motion  for  a  prohibition  to  the  ju- 
dicial committee: — Held,  that  the 
judicial  committee  had  jariadictioB 
over  the  cause,  and  they  having  re- 
tained the  cause,  this  must  be  taken 
to  be  a  step  taken  in  the  cause,  and, 
if  wrong,  that  it  was  a  matter  of 
practice  over  which  this  Conrt  had 
no  jurisdiction. 
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Semhkt  that  the  Court  of  Exche- 
quer  has  jurisdiction  to  issuer  prohi- 
bition to  the  judicial  committee,  if 
they  exceed  their  jurisdiction.  Ex 
parte  Smyth,  748 

RENT. 

Where  appartiomil^. 
A  lessee  of  100  acres  of  land  for 
one  year  accepted  the  lease  and  en- 
tered upon  the  land.  Upon  his 
entry  he  found  eight  acres  in  the 
possession  of  a  person  entitled  under 
a  prior  lease  from  the  lessor,  and 
that  person  kept  possession  of  the 
eight  acres  until  a  half-year's  rent 
became  due,  and  excluded  the  lessee 
from  the  enjoyment  during  that  pe- 
riod, the  lessee  continuing  in  posses- 
sion of  the  remainder: — Heid,  that 
this  was  not  a  case  of  eviction  by  the 
landlord,  but  that  the  rent  was  ap« 
portionable,  and  that  the  landlord 
was  entitled  to  distrain  for  such  ap- 
portioned rent.  Neale  v.  Mttcken" 
aiie,  84 

SEAMEN'S  WAGES. 

Where  a  seaman,  about  to  proceed 
on  a  trading  voyage,  entered  into  and 
signed  articles,  whereby  he  agreed 
not  to  sue  for  wages  any  of  the 
owners,  except  one,  who  was  the 
captain,  and  who  alone  was  a  party 
to  the  articles : — Held,  that  he  could 
not  sue  the  other  owners,  although 
they  sold  and  received  the  proceeds 
of  the  cargo,  and  one  of  them,  the 
managing  owner,  adjusted  the  wages, 
and  settled  with  the  seamen. 

The  plaintiff's  wages  were  ad- 
justed, and  the  balance  struck,  sub- 
ject to  certain  deductions  for  insur- 
ance and  interest  on  advances  made 
to  him  before  and  during  the  voyage. 
It  was  proved  that  such  charges  were 
the  usual  ones  in  trading  voyages. 


and  that  the  accounts  were  always 
made  out  so.  The  plaintiff  remon- 
strated against  those  deductions,  but 
ultimately  accepted  the  balance,  and 
gave  a  receipt  for  the  whole  wages  ^ 
— Held,  that  he  could  not  recover  the 
amount  of  such  deductions. 

So  also,  where,  in  another  voyag^^ 
he  had  stipulated  for  a  90th  share  oC 
the  net  proceeds  of  the  cargo  on    «^ 
whaling  adventure  in  lieu  of  wago^^ 
and  was  charged  with  insurance  oti 
such  share. 

Held  also,  that  such  deductiona 
need  not,  under  the  circumstances, 
be  made  the  subject  of  a  set-ofi. 
M'Aul^e  V.  J.  Bicknell  and  others, 

tes 

SCIENTER. 

In  an  action  on  the  case  for  keep- 
ing dogs,  well  knowing  them  to  be. 
used  and  accustomed  to  bite  cattle, 
&c.,  and  which  bit  and  worried  the 
plaintiff *s  csittle  i-— Held,  that  the 
plea  of  not  guilty  puts  in  issue  the 
scienter,  it  being  of  the  substance  of 
the  issue. 

Where  the  defendant,  on  being  in- 
formed that  his  dogs  had  bitten  the 
plaintiff's  cattle,  offered  to  settle  for 
them,  if  it  could  be  proved  that  his 
dog^  had  done  it: — Held,  that  this 
was  some  evidence  to  go  to  the  jury 
of  the  scienter,  though  entitled  to  but 
little  weight ;  but  the  proof  that  the 
doffs  were  of  a  savage  disposition, 
and  had  bitten  the  cattle  of  other 
persons,  was  not  evidence  that  the 
defendant  knew  they  were  accus- 
tomed to  bite  cattle.  Thonuu  v. 
Morgan,  496 

SEQUESTRATION. 
Where  a  sheriff  returned  to  a  writ 
of  capias  ullag€Uum  that  the  defen- 
dant had  no  goods,  nor  any  lay  fee  in 
his  bailiwick,  but  that  he  was  pos- 


J92 


SHERIFF. 


SMUGGLING  ACT. 


sessed  of  a  rectory,  the  Courtawarded 
the  writ  of  sequestration,  although 
tlie  sheriff  did  not  return  that  he 
had  seized  the  rectory  into  his  hands. 
Rex  V.  Armstrongs  205 

SHERIFF. 

1.  A  writ  of  ^.  fa,  was  delivered 
to  a  sheriff,  to  be  executed,  on  the 
20th  of  December y  18S3,  relurnable 
on  the  90ih  of  the  same  month.  The 
sheriff  went  out  of  office  in  the 
February  following.  On  the  14th 
of  June  a  rule  to  return  the  writ  was 
served  u|X>n  the  new  sheriff,  and  the 
writ  not  having  been  returned,  ano* 
ther  rule  to  return  the  writ  was  served 
upon  the  under-sheriff  of  the  late 
sheriff  on  the  12ih  of  November, 
which,  however,  was  more  than  six 
months  after  the  late  sheriff  had  gone 
out  of  office: — Heid,  that  an  at- 
tachment against  the  late  sheriff  for 
not  making  a  reitirn  could  not  be 
supported,  he  not  having  been  duly 
ruled  to  return  the  writ.  Yrath  v. 
Hopkingf  250 

2.  The  sheriff  is  a  constituent  pan 
of  the  county  court,  and  acts  as  such 
in  issuing  process  of  execution,  and 
is  not  liable  for  the  wrongful  act  of 
the  bailiff  done  in  the  execution 
of  such  process.    Tunno  v.  Morris, 

298 
S.  The  sheriff  took  a  bail-bond 
with  one  surety  only ;  he  afterwards 
made  a  day's  default  in  returning  the 
writ.  The  Court  set  aside  an  attach- 
ment obtained  against  him,  on  pay- 
ment of  costs.  Rex  V.  The  Sheriff 
of  Surrey,  698 

4.  Where  a  defendant,  against 
whom  a  f.  fa.  had  issued,  became  a 
bankrupt  after  the  seizure,  and  his 
assignees  made  an  arrangement  with 
the  sheriff  as  to  the  disposal  of  the 
goods: —Held,  that  the  sheriff  could 
not  be  ruled  to  return  the  writ  on 


behalf  of  the  bankrupt.     Gilbert  v. 
Whalley,  722 

SHERIFFS  POUNDAGE. 
Under  a  writ  of  extent  for  penal- 
ties under  the  excise  laws,  the  sheriff 
levied  goods  of  the  defendant  of  the 
value  of  824/.  A  negotiation  took 
place ;  the  sheriff  remained  in  pos- 
session, and  ultimately  the  Crown  ac- 
cepted 500/.  in  satisfaction  of  the 
penalties,  which  amounted  to  1000/.: 
— Held,  that  the  sheriff  was  entitled 
to  poundage  only  on  500/.  Rex  v. 
Robinson,  334 

SLANDER. 
Where  in  an  action  for  slander 
spoken  of  a  person  in  the  way  of  his 
trade,  the  plaintiff  recovered  less  than 
40^.  damages : — Held,  that  the  plain- 
tiff was  euiiiled  to  no  more  costs 
than  damages,  and  that  the  Judge 
had  no  power  to  certify  to  entitle  ihc 
plaintiff  to  full  costs.  OoodaU  v.  En- 
sell,  249 

SMUGGLING    ACT    (CON- 

SrRUCTlON  OF). 
1.  In  an  information  founded  upoo 
the  6  Geo.  4,  c.  108,  s.  45,  the  nrst 
count  charged  thede^ndant  with  as- 
sisting and  being  otherwise  concerned 
in  unshipping  goods  liable  to  the  du* 
ties  of  customs,  the  duties  not  having 
bpon  paid  or  seemed.  7*he  second 
count  charged  that  certain  goods  lia- 
ble to  the  payment  ot  duties,  whih 
had  been  unshipped  without  the  duties 
having  been  paid,  came  to  the  hands 
and  possession  of  the  defendant,  he 
well  knowing  rhat  the  same  had  been 
illegally  unshipped;  and  the  third 
count  charged  the  defendant  with 
knowingly  harbouring,  keeping,  and 
concealing  certain  goods  liable  to  the 
payment  of  duties,  he  well  knowing 
that  the  same  were  goods  that  had 
been  illegally  unshipped.     On   the 
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trial  It  was  proved  that  the  goods 
were  reoeived  from  a  boat  in  the 
Down^^  a  mile  or  two  from  the  shore, 
within  the  limits  of  the  port  oi  Dover ^ 
into  a  hoy  hired  by  the  defendant  at 
that  port  for  the  purpose  of  receiving 
them  ;  and  that  they  were  brought  in 
the  hoy  into  the  river  Thames^  and 
were  there  seized  by  the  custom- 
house officers  within  the  port  of  ^on- 
don:  —  Heldy  that  the  information 
was  sustained  by  the  evidence,  inas- 
much as  it  shewed  that  the  defen- 
dant at  Dover,  and  therefore  clearly 
within  the  United  Kingdom,  was 
"  concerned  in  the  unshipping,"  as  he 
there  hired  the  master  of  the  hoy  to 
take  the  goods  on  board. 

Held,  also,  that,  even  supposing 
that  the  defendant's  act  of  assistance 
or  concern  in  the  unshiproent  must 
be  considered  to  have  taken  place 
through  the  agency  of  the  master  of 
the  hoy,  at  the  place  where  the  un* 
shipment  was  made,  namely,  in  the 
Dcfwnn,  and  that  such  place  was  not 
"  within  the  United  Kingdom,"  in  the 
sense  ascribed  to  those  words  in  the 
6  Geo.  4,  c«  108,  s.  45,  that  when  the 
master  of  the  hoy,  he  being  the  de- 
fendant's agent,  brought  the  goods 
into  the  port  oi London,  the  defendant 
was  properly  charged  as  having  them 
in  his  possession  within  the  United 
Kingdom.  The  Attorney' Generai  y, 
Tomseti,  170 

2.  A  vessel  which  comes  within  a 
league  of  the  coast  of  the  United 
Kingdom,  having  had  contraband 
goods  on  board  in  the  same  voyage, 
though  she  has  unshipped  them  be- 
fore coming  within  the  league,  is 
liable  to  forfeiture  under  the  d  &  4 
H^ill.  4,  c.  53,  s.  2.  The  Attorney- 
General  v.  Schiers,  286 

3.  The  King's  Warehouse  is  a  ware- 
house within  the  meaning  of  the  3  &  4 
Will,  4,  c.  53,  8.  44,  prohibituig  the 
illegal  removal  of  goods  from  any 
warehouse  or  place  of  security  in 


which  they  shall  have  been  deposited* 
Lowey.  The  Attorney-General,    544 
4.  Goods,  the  importation  of  which 
is  prohibited  when  coming  from  par- 
ticular places,  may,  under  the  3  &  4 
Will.  4,  c.  53,  s.  ^0,  be  described  in 
an  information  for  penalties  as  gooda 
liable  to  and  unshipped  without  pay  «> 
mentof  duty,  and  the  defendant  may  t>9 
charged  with  having  been  concern^^^ 
in  the  unshipping,  the  duties  not  ha.^^^ 
ing  been  first  paid  or  secured;  c^^ 
though  it  appear  that  they  were  in  fca<5( 
imported  from  a  place  to  which  tk^ 
prohibition  applies.     The  Attorney^ 
General  v.  Greaves,  669 

SPECIFICATION. 
See  Pat£Nt. 

STAMP. 

1.  A  bill  of  exchange  drawn  in 
Zironclon,  payable  to  the  order  of  the 
drawer  in  London,  upon  a  merchant 
residing  at  Brussels,  and  accepted  by 
him  payable  in  London,  is  an  inland 
bill  of  exchange,  and  must  be  stamped 
as  such.     Amner  v.  Clark,  468 

2.  The  plaintiff  contracted  to  make 
for  the  defendants  a  copper-plate 
press,  to  be  ready  in  three  months, 
the  defendants  to  pay  part  of  the  price 
by  instalments,  up  to  the  delivery  of 
the  press,  the  remainder  in  six  months : 
— Held,  that  this  was  a  contract  re- 
lating to  the  sale  of  goods,  within  the 
exception  in  the  Stamp  Act.  Pinner 
V.  Arnold  and  another^  613 

SURRENDER. 
See  EviDBMCs. 

SUSPENSION  OF  SUIT. 
See  Bills  and  Notes. 

TENANCY  AT  WILL. 
A  feoffment  by  a  lessor,  with  livery 
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of  teif  in  made  cm  the  land,  operates 
as  a  determination  of  a  tenancy  at  will» 
although  the  tenant  at  wiU  he  off  the 
land  at  the  time  the  livery  is  made, 
and  has  had  no  notice  of  the  deter- 
mination of  the  wilL  Ball  ▼.  Cullu 
more  and  aiierst  1 20 

TRANSFER  OF  DEBT. 
The  plaintiff  sought  to  recover  50/. 
from  the  defendant  on  the  account 
stated,  and  gave  evidence  of  an  ad- 
mitted account  between  them,  in  which 
that  sum  appeared  as  an  item  against 
the  defendant,  and  of  payment  of  in- 
terest in  respect  of  it,  and  promises 
to  pay  the  principal.  The  defendant 
proved  that  the  debt  arose  out  of  a 
written  undertaking  on  his  part  (which 
,  he  had  obtained  from  the  pUintiff  and 
destroyed)  "  to  remit  the  phiintiff 
60/.,  which  sum  he,  the  defendant, 
held  of  H.  P.,  and  by  him  authorised 
to  pay "  the  plaintiff;  and  called  H, 
P.,  who  swore  that  he  never  autho- 
rized the  defendant  to  pay  the  money 
for  him,  and  that  he  had  since  settled 
all  his  accounts  with  the  plaintiff: — 
HeU  that  the  defendant  was  not  pre- 
cluded from  giving  this  evidence,  and 
that,  if  believed,  it  entitled  him  to  a 
nonsuit     Pierce  v.  Evans,  294 

TRESPASS. 
See  Costs. 

TRESPASS  FOR  MESNE  PRO- 
FITS. 
Where  there  is  judgment  by  de- 
fault in  an  ejectment,  the  plaintiff 
may,  in  the  action  for  mesne  profits, 
recover  all  the  expenses  he  has  been 
necessarily  put  to  in  the  ejectment, 
and  is  not  limited  to  the  taxed  costs 
as  between  party  and  party.  Doe  v. 
Huddari,  316 

TROVER  (CONVERSION). 
1 .  In  an  action  of  trover  for  a  chaise. 


it  appeared  that  one  B.  had  hired  the 
duuse  in  question  from  the  plaiotifl^ 
and  had  placed  it  at  livery  with  the 
defendant,  and  that  whilst  it  was  in 
the  defendant's  possession,  in  the  city 
of  Landonf  it  was  attached  by  process 
out  ofthe  Sheriff's  Court.  The  plain- 
tiff dsmanded  the  chaise,  but  the  de- 
fendant, alleging  that  it  had  been  at- 
tached^  refused  to  deliver  'w.-^Held^ 
that  there  was  no  evidence  of  a  con- 
version by  the  defendant,  the  chaise 
being  at  the  time  of  the  demand  in 
the  custody  of  the  law,  and  not  of 
the  defendant.     VerraU  v.  Rohnuon^ 

495 

2.  In  the  case  of  the  simple  bail- 
ment of  a  chattel,  without  reward,  it 
nay  be  recovered  in  trover,  either 
by  the  bailor  or  the  bailee,  if  taken 
wrongfully  out  of  the  bailee's  pos- 
session* 

Trover  for  horses,  cows,  furniture, 
&&  &c.  Plea — that  /.  H.  was  pos- 
sessed ofthe  cattle,  goods,  and  chat- 
tels in  the  declaration  mentioned,  and 
fraudulently  sold  them  to  the  pUuntiff, 
to  avoid  an  executbn  against  the 
goods  of  /.  /f.,  and  that  the  defen- 
dant (the  sheriff)  seised  them  under 
such  execution.  Replication — that 
/.  H.  did  not  fraudulently  sell  the 
cattle,  goods,  and  chattels  in  the  de- 
claration mentioned  to  the  plaintiff; 
and  issue  thereon.  The  particular  of 
demand  was  merely  "  one  cow."  It 
appeared  that  the  plaintiff  had  lent  a 
covrtoJ.H.;  that  the  goods  of  J. /f. 
were  fraudulently  sold  to  avoid  an 
execution,  -and  the  greater  part  of 
them  bought  by  the  plaintiff;  that  the 
plaintiff's  cow  was  not  sold,  nor  was 
any  cow  sold  at  such  sale: — Heldf 
that  the  plaintiff  was  entitled  to  a  ver- 
dict on  the  above  issue. 

The  plea  of  no  property  in  the 
plaintiff,  in  trover,  means  no  property 
at  against  ike  defendant.  NicolU  v. 
Bastard,  U^9 
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VENUE. 

The  venue  cannot  be  changed  in  a 
local  action,  under  the  9  &  4  WUl.  4, 
C.42,  s.  22,  until  after  issue  joined. 
Bell  V.  Harrison,  733 

WESTMINSTER  COURT  OF 
REQUESTS. 

The  jurisdiction  of  the  Westminster 
Court  of  Requests  is  confined  to  cases 
of  debt,  and  it  has  no  power  to  in- 


quire into  a  matter  which  is  the  sub- 
ject of  an  action  on  the  case  for  un- 
liquidated damages.  Soames  v.  Raw- 
lings,  744 

WITNESS. 
See  Bankrupt. 

WRIT  OF  SUMMONS. 
See  Practicx. 
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w.  m'oowall,  printer,  femberton-row, 
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